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hands of a Conservator. On March 15 we mailed said chjeck 
to Mr. Knouse with request that he send us cash for siime 
or another check. Today we have the following letter fiiom 
Mr. Knouse regarding this matter: 

‘I wish to acknowledge receipt of your letter returning 
my check on Park Savings Bank, dated January 27, 1^33, 
for Rent Funds of the Howard University. Your instruc¬ 
tions also noted and since it has been customary for me to 
render my reports and remittances to Mr. A. I. Cassell at 
the University, I wish to confer with him on this matter. 

‘I shall communicate with vou immediately following 
our conference.’ 

“You should, therefore, charge back against Mr. Knouse 
the amount of this check; also, as soon as possible, secure 
from him cash or new check on licensed bank in lieu: of 
same. ’ ’ 

1191 “Verv trulv vours, 

T. C. Willis, Manager.” j 

You did receive such a communication ? A. Yes, sir.! 

Q. Were you mindful of this communication, as going to 
Mr. Knouse, as of April 19, 1933 (indicating)—referred to 
as your Exhibit No. 200 (reading): 

“Dear Mr. Knouse: 

“I have been advised that your check iilS90, for $G36j.37, 
dated March 2, 1933, in settlement of your statement for 
January 19, 1933, was not cleared by the Park Savings 
Bank before it closed. 

“Please advise when we may expect remittance on this 
amount. 

“Very truly yours, 

V. D. Johnston, 

Treasurer.” 

I 

Were you mindful of that communication having gone to 
Mr. Knouse? A. Yes, sir. 

Q. I take it that he brought that to your attention;! is 
that right? A. That is right; he did; yes, sir. 

Q. Is that right ? A. Yes, sir. 

Q. And then, dated April the 20th, 1933, Mr. Cassiell, 
there is a letter addressed to V. D. Johnston, from Mr. 


i 
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Knouse. I do not know whether you have knowledge of it. 
A. I have knowledge of it, and I had a copy of it. 

Q. All right. It was addressed to Mr. Johnston, 

1192 and says this (reading): 

4 ‘Dear Mr. Johnston: 

“I have your letter of the 19th instant, at hand, and wish 
to call vour attention to the fact that mv check ±rl890 on 

V • » I 

Park Savings Bank for $636.37, in settlement of my rent 
account for January 19, 1933, was dated January 27, 1933, 
and not March 2, 1933, as you quoted. 

“May I further stated that said check was tendered with 
my report to Mr. A. I. Cassell at the University prior to 
January 31, 1933. 

“1 discussed this matter with Mr. Cassell after being in¬ 
formed by the Munsey Trust Company on March 15th that 
the check in question was returned by the bank. Mr. Cas¬ 
sell wanted a few days to inquire into the circumstances 
and as yet I have had no definite reply. 

“I shall advise you immediately upon an answer to my 
inquiry. 

“Very truly yours.” 

Do you have knowledge of that communication? A. Oh, 
yes, 1 had a copy of that. 

Q. And are the facts that are in that communication 
correct facts? A. They are, sir. 

Q. In order words, it is a fact that you had gotten the 
check prior to the 31st of January, 1933? A. Yes, sir. T 
wrote them and told them that. 

Q. And it was after March when the check was deposited ? 
A. Yes, sir. 

1193 Q. You had got that ? A. Yes. 

Q. Was the fact of that communication correct? 

A. Yes. 

Q. You had gotten the check prior to January 31st? A. 
Yes. 

Q. It was after March 9th the check was deposited? A. 
Yes. 

Q. I have a copy of a letter from Mr. V. D. Johnston, 
Treasurer of the University, to you, dated May 12, 1933. 
Mr. Hayes. Will you mark this for identification, please? 
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(Copy of a letter of May 12, 1933 from V. D. Johnfeton 
to Albert 1. Cassell was marked Defendant’s Exhibit 18 
for identification.) 

By Mr. Hayes: 

j 

Q. It is as follows: 

‘‘Mr. Albert I. Cassell, j 

University Architect 
Howard University 

“Dear Mr. Cassell: 

“I have to report at the next meeting of the Finance 
Committee, the condition of the Extension Fund, and! the 
one outstanding item is the check for $636.37 given by I Mr. 
Edward C. Knouse for his January report, that did | not 
clear through the Park Savings Bank. The onlv informa- 
tion I have to submit is a letter from Mr. Knouse inj ex¬ 
planation thereof, and the verbal representations fromjyou 
and Mr. Knouse. 

“Would you think it advisable to send a letter to 
1194 the Committee in explanation of this matter? | 

“Very truly yours, 

“(Signed) V. D. Johnston ! 

“Treasurer.” 

i 

Q. You received such a communication? A. Yes. 

Q. Then follows your letter of explanation of the date of 
May 16, 1933. That was in accord with Mr. Johnston’s 
suggestion to you to put something in writing about; it? 
A. Yes. 

Q. Here is the letter of May 16, 1933 from you to!Dr. 
Johnston: 

“May 16, 1933. 

“Mr. V. D. Johnston, 

Treasurer, 

Howard University. 

“Dear Sir: 

“In compliance with your request of the 13 instant there 
is transmitted herewith an explanation of the mannei* in 
which the January 1933 rent check of Edward C. Knbuse 
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in the sum $636.37—same being Park Savings Bank's check 
number 1890 of January 27, 1933—was put thru by the 
Heal Estate Department of The Munsey Trust Company on 
March 2, 1933, too late to avoid the restricted operation of 
the Park Savings Bank, effective March 4, 1933, thereby 
causing the said check to be returned to the Real Estate 
Department of the Munsey Trust Company by the Clearing- 
House with the notation “EXCEEDS THE AMOUNT AL¬ 
LOWED TO BE WITHDRAWN”. 


1195 “Neither the Real Estate Department of the Mun¬ 
sey Trust Company nor the Office of Edward C. 

Knouse was responsible for the delay in the check being- 
presented for collection a month after its proper delivery 
by Mr. Knouse. Investigation shows that the fault for this 
delay is my own as follows: 

“Mr. Knouse delivered his January rent check on Square 
3058 and said $636.37 check to me as Agent for the Trus¬ 
tee Committee on Januarv 27, 1933. I made the necessarv 
check and verification of the rent statement in question, 
and being at that time engaged in the calculations neces¬ 
sary for the three year Extension Report which I rendered 
to Dr. Flexner, I inadvertently filed the verified rent re¬ 
port and said check with the calculations without detach¬ 
ing the check for delivery to the Real Estate Department 
of the Munsey Trust Company for credit and collection. 

“I had no further cause for recourse to these files until 
March 2, 1933, at which time according the further written 
instructions from Dr. Flexner, I turned them over to you. 
The check in question, being then discovered, was for¬ 
warded by messenger to the Real Estate Department of 
The Munsey Trust Company. Mr. Bitterly of this latter 
organization put the check thru promptly. March 4, 1933, 
was a holiday, closing the Clearing House. Five per cent 
withdrawal regulations went into effect at the Park Sav¬ 
ings Bank March 6. 1933, immediately after the said holi¬ 
day and Sunday. Investigation shows that Mr. Knouse, 
had and has far more than the amount of the check 

1196 on deposit at all times, the closing of this institution 
having shut him off from his own personal funds 

and securities. 

“Attached hereto is a photostatic copy of the check in 
question. Mi-. Knouse is not to be blamed in this matter. 
My three year extension report delivered to Dr. Flexner 
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April 21, 1933, shows that Mr. Knouse lias consistently 
maintained the highest record of purchasing and the (best 
record of rent collections in our group of representatives. 
His rent statements and checks were in everv case! de- 
live red within the month of their collections. 

i 

“ Verv trulv vours,”. 

• * %■ f ! 


Q. That letter went from you to Dr. .Johnston, the Trea¬ 
surer? A. Yes. 


Q. As an explanation of what happened as far as j the 

check was concerned? A. Yes. I didn’t want Mr. Knouse 

to he blamed for something that was mv fault. 

° # * 1 
Q. In reference to your communication, under dat^ of 

Mav 22, 1933 I believe vou received this letter from!Dr. 

Johnston: 

“May 22,1933. 


“ Mr. Albert I. Cassell, 
University Architect, 

11 owa rd University. 


“Dear Mr. Cassell: 

“Tlie question of the collection of check for $636.37 gi|ven 
by Mr. Knouse on January 27,1933, with his report of r<*nts 
of that date was considered by the Finance Conpnit- 
1197 tee at their meeting on May 17, 1933. 

“Your letter dated May 16 in explanation of j the 
transaction was read as well as a similar letter from Mr. 
Knouse of an earlier date. 

“The following resolution was adopted: 

“Voted: That Mr. Cassell be directed to collect or make 
good check for $636.37 given by Mr. Edward C. Knouse in 
settlement of his January account. 

“I trust you will give this matter immediate attention 
and forward remittance to this office for the next meeting 
of the Finance Committee. 

I 

“Verv trulv vours, 


“V. D. JOHNSTON, 
“Treasurer.” 

i 

i 

Q. You did receive that communication advising yoti of 
the final action of the Trustee Board? A. Yes. 
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Q. Now, the next communication 1 have is dated March 
20, 1934, from Mr. Johnston to you: 

“March 20,1934 

“Mr. Albert I. Cassell, 

Architect, 

Howard University. 

“Dear Mr. Cassell: 

“I have your letter dated March 20, with enclosure of 
voucher for $3,670.00 against the Howard University Li¬ 
bra rv. 

“I call your attention to letters, addressed to you, under 
dates of May 12, May 22, July 7, December 14, 1933, 

1198 and February 28, 1934, with reference to $636.37 due 
the University on account of the Extension Fund. 

“Will you please remit for this amount in order that our 
accounts may be cleared. 

“Very truly yours, 

“V. D. JOHNSTON, 
“Treasurer.” 

Q. Did you receive that communication? A. Yes. 

Q. Does that reflect what happened? A. Yes. 

Q. It was sent bv Mr. .Johnston and received bv vou? A. 
Yes. 

Q. Your response to Dr. Johnston was in the form of a 
letter dated "March 24, 1934: 

“March 24,1934. 

“Mr. V. D. Johnston, 

Treasurer, 

Howard University. 

“Dear Sir: 

“Enclosed herewith is Postal Money Order Number 
49029 in the sum Fifty ($50) Dollars drawn in favor of 
11 owa rd Un iversitv. ’ ’ 

Q. (Interposing) That was your personal check? A. 
My personal money order. 

Q. Your personal money order? A. Yes. 

Q. (Continuing reading): 

1199 “This money is for application toward a matter 
of $636.37 the details of which were discussed in the 

Finance Committee meeting of May 17, 1933. 
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“I make this payment under protest and inform jyou 
that I shall present the matter to the Finance Committee, 
for the reason that it is my impression that they do not 
have the facts in the case. 

“Yours very truly, 


L C 


ALBERT 1. CASSELi, 
“Architect." 


Q. That, of course, reflected what your thought was at 
the time vou wrote that communication? A. Yes. 

Q. The next communication is under date of January 
18, 1935, addressed to Dr. Johnston by Mr. Knouse. j Do 
you have knowledge of this, in view of the fact thaft it 
wasn’t vour communication? A. I think so, ves. 

Q. T will read it to you: 

“January 18,193j5. 


“Mr. V. D. Johnston, Treasurer, 
Howard University, 
"Washington, D. C. 


“Dear sir: 

i 

“Referring to your correspondence of April 19, 1933, 
and my replies in this matter, I am enclosing my cljieck 
if 2112 on Second National Bank to the order of .Howard 
Universitv Extension Rental Fund in the amount of $31.82. 

Said check is in payment of a 5$ distribution, which 
1200 I received vesterdav from the Receiver of the Dark 

* * j 

Savings Bank, on my check irl890 on Bark Savings 

Bank, dated January 27, 1933, which was uncollected at 

the time of the closing of this Bank, March 3, 1933 through 

delav at the University. 

• • 

“An additional 20'/' dividend which has been declared 
by the Receiver will be paid to your office on this check 
as soon as I receive payment from the bank. Any future 
dividend which may be declared will also be paid at| the 
time such dividend is received by me. 


“Verv trulv vours,” 

• • • 

Q. Do you have knowledge that Mr. Knouse did wfrite 
such a communication to Mr. Johnston? A. \ es, because 
1 think they sent the check back to me. 


I 
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Q. Subsequent communications may show such com¬ 
munication was passed? A. Yes. 

Q. The next communication is under date of March 22, 
1935, a letter from Mr. Johnston to Mr. Knouse. You may 
indicate whether you had knowledge of this transaction 
from Mr. Knouse: 

“March 22, 1935. 

“Mr. Edward C. Knouse, 

1427 Eye Street, X. W., 

Washington, D. C. 

“Dear Mr. Knouse: 

“Your letter dated March 6, with enclosure of check for 
$127.27, received. 

“Inasmuch as this check is in part settlement of the 
claim which the Finance Committee of the Board of 
1201 Trustees is holding against Mr. Albert T. Cassell, I 
suggest that you turn the check in its present form 
over to Mr. Cassell in order that he may forward it to this 
office if he feels so disposed, along with his letter for credit 
to his account. 

“I have already a letter dated March 20 from Mr. Cassell 
with enclosure of check for $31.82, and a letter dated Janu¬ 
ary 18, 1935, on account of this same claim. 

“When I have received this letter from Mr. Cassell, both 
of the checks and correspondence will be taken to the Fi¬ 
nance Committee for formal consideration by them. 

“Verv trulv vours, 

• • • 

“V. D. JOHXSTOX, 

“Treasurer 

Q. I take it, Mr. Cassell, that refers to the $31.82 as the 
same amount that is referred to, the same check in the 
previous communication that I have just read? A. Yes. 

Q. You say your recollection is that was turned over to 
you? A. By Mr. Knouse. 

Q. By Mr. Knouse? A. Yes. 

Q. You sent it to the University? A. Yes. 

Q. Therefore, this communication of March 22 repre¬ 
sents both of the transactions and what they were asking 
you to do in this case? A. Yes. 
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1202 Q. The next communication, Mr. Cassell, is (lated 
March 26, 1935. That is a letter from Mr. Knouse 

to you. 

“March 2'6, 1935. 

“Mr. Albert I. Cassell, 

Howard University, 

Washington, D. C. 

^ i 

j 

“Dear Mr. Cassell: 


“Under date of the 22ml inst. Mr. Johnston, Treasurer, 
returned to me check sent to him with my letter March 
6th, copy of which was mailed to you. The second para¬ 
graph of his letter quoted herewith will explain my reason 
for enclosing the same check ir2149—Second National 
Bank to the Howard University Extension Rental Fuiid in 
the amount of $127.27, with this communication. 

“ ‘In asmuch as this check is in part settlemenl of the 
claim which the Finance Committee of the Board of Trust¬ 


ees is holding against Mr. Albert I. Cassell, T suggest! that 
you turn the check in its present form over to Mr. Cqssell 
in order that he mav forward it to this office if he feels so 

•* I 

disposed, along with his letter for credit for his account. ’ ” 


“Very truly yours,” 

Q. You did receive that letter from Mr. Knouse?! A. 
Yes. 

Q. This one refers to a letter of March 20, 1935. 1 will 
ask you to look at this. (Handing a document to thej wit¬ 
ness). 

Mr. Hayes. It may have been covered, but I fvant 
1203 to be sure. Will you mark this for identification? 

(Letter of March 27, 1935, from Albert I. Cassell tio V. 
D. Johnston, was marked as Defendant’s Exhibit 19 for 
identification.) 

By Mr. Hayes: 

Q. That is a part of that same transaction? A. YeS. 

Q. Your communication of March 27, 1935 is as follows: 
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“March 27, 1935 

“Mr. V. I). Johnston 
Treasurer 
Howard University 

“Dear Sir: 

“Attached hereto is copy of my letter of March 20, 1935, 
to you, in which T transmitted Mr. Knouse’s check drawn 
in favor of Howard University Extension Rental Fund, for 
the sum $31.82—and called your attention to the fact that 
since forwarding this check to me, through Mr. Knousc, 
you had received from Mr. Knouse, on March 6, 1935, a 
further check drawn in the same manner, in the sum $127.27 
—I now have a letter under date March 26, 1935, from Mr. 
Knouse, enclosing the $127.27 check which you received 
from Mr. Knouse, on March 6, 1935. 

“I return herewith this check to you. It should be de¬ 
posited in the Howard University Extension Rental Fund. 

“Yours verv trulv, 

“(Signed) ALBERT T. CASSELL 
“Architect” 

1204 ( L ). That is a part of that routine of exchange of 

communications between Mr. Johnston and Mr. 
Knouse? A. Yes. 

(>. Now, the next communication is that of April 11, 
1935 from Mr. Johnston to you: 

“Mr. Albert I. Cassell, 

Architect, 

Howard University. 

“Dear Mr. Cassell: 

“At the meeting of the Finance Committee of the Board 
of Trustees, April 5, two (2) checks of Mr. E. C. Knouse, 
dated January 18, and March 6, for $31.82 and $127.27 re¬ 
spectively, were reported together with the correspondence 
from you and Mr. Knouse. 

“The committee voted to receive these checks and ap¬ 
ply the total of $159.09 on the sum of $586.37, which has 
been charged against your account, in accordance with 
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the resolution adopted May 17, 1933. The balance ifter 
such application and collection of the checks is $427.28] 
“You should accept this letter as acknowledgment of 
receipt. Copy is being 1 forwarded Mr. Knouse today, j 

“Yours verv trulv, 

“V. D. JOHNSTON, 
“Treasurer.” 

i 

i 

You received that communication, did von? A. Yes] sir. 

▼ 7 * [ 

Q. Now, the next communication is dated February lb, 

1940. That is a date just a few weeks within the present 

time. A. Yes. 

1205 Q. That is a communication from Mr. Knouse to 
yourself: 

“February 15, 1940. 

“Mr. Albert I. Cassell, 

* j 

Howard University, 

Washington, D. C- 

“Dear Mr. Cassell: 

“Having recently received a 12 1 /L»9' Dividend froni the 
Receiver of the closed Park Savings Bank, 1 enclose here¬ 
with my check #0522 of the Second National Bank td the 
order of Howard University Extension Rental Fund in the 
amount of $79.55, which represents the V2Y> C / Dividend due 
to the University from rent statement of January 1933. 
The records will show that my check #1890 on Park Sav¬ 
ings Bank to the order of Munsev Trust Company Real 
Estate Department, credit of Howard University Exten¬ 
sion Rental Fund, dated January 27, 1933, in the amount 
of $636.37, was not placed in the bank for collection 
promptly and also that a previous Dividend of 20^ j has 
been paid on this account. 

“Since the matter had been handled through you here¬ 
tofore, I am directing this communication to you soj my 
records in the case are clear and with the understanding 
that you will submit the dividend check to the proper au¬ 
thorities. 

i 

“Verv trulv vours, 

“EDWARD C. KNOUSE.”! 

i 
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Q. That is the communication which you received from 
Mr. Knouse as of the 15th of February, 1940, in response 
of which vou sent this communication dated February 19, 
1940: 

1206 “February 19, 1940. 

“Mr. V. D. Johnston, Treasurer, 

Howard University, 

'Washington, I). C. 

“Re: Howard University Extension Rental Fund. 
“Dear Mr. Johnston: 

“In compliance with the instructions heretofore given me 
by you and the Finance Committee of Howard University, 
I have collected through Kdward C. Knouse the sum of 
$79.55 from the Park Savings Bank, representing a divi¬ 
dend payment of 12VI* 7 f ■> which is due to the University 
Extension Rental Fund under the rent statement of Janu¬ 
ary, 1933. 

“Please see that this check is properly endorsed and 
deposited to the credit of the Howard University Extension 
Rental Fund. 

“I would appreciate it very much if you would acknowl¬ 
edge receipt of this letter and the enclosed check of Edward 
C. Knouse drawn on the Second National Bank, dated Feb¬ 
ruary 15, 1940, No. 6522, payable to the order of Howard 
University Extension Rental Fund, for the sum of $79.55. 

“Yours vcrv trulv, 

“ALBERT I. CASSELL.“ 

Q. Then a communication as of the same date which you 
sent to Mr. Knouse: 

“February 19, 1940. 

“Mr. Edward C. Knouse, 

1001 Chandler Building, 

Washington, D. C. 

1207 “Dear Mr. Knouse: 

“Receipt is hereby acknowledged of your letter of Feb¬ 
ruary 15, 1940, enclosing a check ou the Second National 
Bank, bearing No. 6522, for the sum of $79.55 and payable 
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to the order of the Howard University Extension Rental 
Fund. 

“As agent of the Howard University Trustee Committee 
on Extension, I am transmitting this check to V. D. Jcjhn- 
ston, Treasurer of Howard University and present Man¬ 
ager of the Extension Properties, in order that the clieck 
may be deposited and credited on the Extension Rental 
Fund. 

“Yours very truly, 

“ALBERT T. CASSELL.” | 

Q. That was your final communication? That is,I of 
February 19, 1940? A. Yes. 

Q. Have 1 faithfully, conclusively and inclusively out¬ 
lined all that happened in reference to this matter? A.i In 
the Knouse check transaction? 

Q. That is all that happened. A. In the Knouse check 
transaction, yes. 

Q. Now, you say you <1 id after that time, in your report 
of April, 1933, that you did certain work with the auditor ? 
A. Yes. 

Q. Did you work with more than one auditor? A. Ko, 
I personally worked with—-my work was with Mr. Frabke, 
of the auditing firm of Franke, Graef and Hannon. 1 sjaw 
Mr. Franke, who was at the Munsey Trust whop I 
120S was called, and Mr. Franke and Mr. Pope and Mr. 
Ochsenreiter were there. 

Q. Ilad there been any report filed by this fijrm 
of Franke, Graef and Hannon prior to April 21, 1933? jA. 
1 don’t know, sir. The last report that was filed priori to 
that was made to Scoville and Wellington. That ran jup 
to about December 31, 1932. Then there was this hiring 
of Franke. He was hired on January 5, 1933 to review tjiis 
situation, to' review all the reports of the secretary-treas¬ 
urer’s office. Those were tied in with the treasurer’s offijee. 

Q. It was subsequent to the hiring of Franke that yjou 
filed your report of April 21, 1933? A. Yes. j 

O. Then vou made some reference to the fact that you 
were called by the auditor, by Mr. Pope and Mr. Ochs<jm- 
reiter. A. Called by Mr. Pope to confer with the auditor. 

Q. Will you tell me what this transaction related to? 
A. Well, Franke was checking the matter, all over the sec- 
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retary-troasurer’s office. Tic finally got down to our rec¬ 
ords in June or July. 

Q. Let me interrupt a minute. This firm of Franke, 
Graef and Hannon were engaged first to go over the rec¬ 
ords of the Universitv, first over the secretarv-treasurer’s 
records? A. Yes. Tliev didn’t get to me— 

Q. They didn’t get to your report until June? A. Yes. 

Q. Then when they got to your report in June, they 
checked your hooks with the report of April, 1933? A. 
Tliev* were checking it. I came to mv office. T had a call 

from Mr. Pope. 

1209 By the Court: 

Q. When? A. June or July of 1933, to come down and 
discuss these matters with Mr. Franke. 

Bv Mr. Haves: 

• • 

Q. You say ‘‘these matters”. Do you mean by that the 
matters are things set forth in your report of April 21st? 
A. Yes. It didn’t mean everything in the report, but some 
things Franke questioned. 

Q. The tilings about which question had been raised were 
all things that were included in your report? A. In every 
case, yes. 

Q. Will you state what those things were? A. A thing 
that came up that Franke and Mr. Pope were interested in 
was 'the Saunders matter. May I quote from the memo¬ 
randum on that? 

Q. When was that made? A. That was made in the last 
few days. 

By the Court: 

Q. These matters came up not only with— A. (Inter¬ 
posing) Mr. Pope, but with Mr. Knouse. 

Q. What is the Saunders matter? A. That is what I 
wanted to read off. This is a memorandum— 

Bv Mr. Haves: 

•r • 

Q. Does it reflect something you checked since the time 
the case was tried ? A. Yes, sir, because this same matter— 
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By the Court: 

1210 (*). .1 ust a minute. Is that a memorandum which 
you want to use to refresh your recollection ?| A. 

That is what it is. 

Q. By using it, is your recollection refreshed so tliatj you 
can testify from it. A. Yes. 

The Court. I think he may. 

Mr. Hayes. I venture to say that that is perhaps; not 
tile right way to refresh his recollection, but I do not Want 
to quibble over it; 1 do not want to lie captious about it. I 
think it is perfectly all right for him to read it. 

Bv Mr. Haves: 

* 

Q. If you want to read it, you may do so. A. The reason 
I went back over the thing was this, Mr. Haves— 

Q. Don’t discuss it. A. Well, I have had to recite firom 
memory thousands of transactions in these seven or ejight 
days that I have been sitting here. It came to the pjoint 
where this Saunders thing—I checked my records oiji it. 
and I checked on them particularly for this reason. 

You have been talking about this Evans case, about 
Evans getting the property there. I checked up overj my 
records and 1 find that I have made a mistake in refer Hug 
to the Saunders thing as being square 3057, and 1 Went 
back in the case itself to check over my records to find| out 
what this Saunders situation was. ! expect a verification 
of it from the officials of the company. 

This is what it was. That Mr. Franke raised; the 

1211 question about the appearance in the record of pur¬ 
chases from a party calling himself Sanders and; the 

other party calling himself Saunders. 

Q. When you say “the report,” do you mean your! re¬ 
port? A. That is my report, of Sanders and Saundersj, as 
they call themselves. 

When I checked, we find four pieces of property in square 
3057 which I thought were bought by Knouse. Mr. Frajnkc 
made this comment, that it looked as though the extension 
committee had gone into this block and bought the prop¬ 
erty from the same people in the block twice. 

It was a reflection on Mr. Pope, and Mr. Pope yas 
angry. He said to straighten this matter out. And I went 
and was introduced to Mr. Franke and that is what jwe 
found. 
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By the Court: 

Q. When? A. June of July. 

Bv Mr. Haves: 

% •> 

Q. That call came from Mr. Pope? A. Yes. 

Q. Did you straighten out and explain this matter which 
was now in issue to Mr. Franke as to your report of April 
21, 1933? A. Yes. What was done was this: we went over 
my reports several times, and found out about these four 
pieces of propererty involved, that one person, Julius J. 
Sanders owned two pieces in Gresham Place; that Julius 
J. Sanders lived in one and rented the other and that he 
had these properties for years before we went in 
1212 there; that his brother Graham Sanders owned prop¬ 
erty in the same block but didn’t live there and 
rented the property. He bought the property from a 
paperlianger in the block named Edwin Saunders. 

Now, these things were explained to them, and Mr. 
Franke’s idea was that we played on the names of Sanders 
and Saunders and bought the property from the same 
people over and over again. 

Q. That was the thought of the auditor? A. That was 
the thought of the auditor. We were called and explained 
that matter to Mr. Pope because it was a reflection on him, 
and we were called by Knouse to explain the situation, 
but there was nothing wrong with that deal, and I think 
you will find that Franke went to Mr. Knouse, and he 
called me to show Mr. Pope that there was nothing wrong, 
and finally Mr. Franke was satisfied that the transaction 
was all right. 

Q. With respect to that item, am I correct in the final 
analysis in saying that the issue having been raised by the 
auditor as to the incorrectness of the Sanders-Saunders 
matter, it was finally determined as to the correctness of 
the position which you have set forth in your report of 
April 21, 1933? A. Yes. It wasn’t the report; it was the 
implication. 

The Court. It is not proper in the Court’s opinion for 
counsel after a witness has testified, for counsel to then 
frame the answer for the witness which shows counsel’s 
idea of the legal situation. He should let his answer stand 
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as it is. You have done it time after time, but your atten¬ 
tion was not called to it. 

Mr. Hayes. May I respectfully state that my reasons 
were— 

The Court. Your reason is perfectly evident to! the 
Court. 

Mr. Hayes. I have always felt that on cross-ex- 
1213 animation I had a right to make it clear in my own 
mind so that I— 

The Court. The witness has answered in detail time 
and time again, and you have undertaken to frame his 
answer, so it shows a legal conclusion. That is not fair, 
and the Court won’t permit it any more. 

Proceed. It has been done many times. I 

Mr. Hayes. 1 have done it only because 1 have wanted 
to get his answer straight. 

I 

By Mr. Hayes: 


Q. Mr. Cassell, was that all that happened with respect 
to the auditor’s investigation about this particular Saiujers- 
Saunders transaction? A. 1 want to say something!: It 
waan’t only straightening out the report on this transac¬ 
tion; it was also to satisfy Franke of the implication that 
there was something wrong. 

Q. And you did satisfy him ? A. Yes. 

Q. That was all that happened about that particular 
transaction? A. Yes. 

Q. For what else were you called by the auditors?! A. 
Nothing. 

Q. Did you make some reference to Dean Hawkins?! A. 
That was by Mr. Hawkins. 

Q. With respect to what you did about the adjustmeiit of 
the Hawkins trust, that was done by Mr. Hawkins’! in¬ 
sistence? A. Yes. It was related to the same sortj *>f 
insinuations that had been given in reference to the situa¬ 
tion or the setup under Dr. Flexner where insinua- 
1214 tions were made before the board that they Were 
going to buy in that territory, and he wanted to 
clear it up, and I did that. 

Q. You did that at Mr. Hawkins' insistence? A. Yes. 

Q. And the trust, to which reference has been mgde, 
about which Hawkins expressed concern was a trust jthat 
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The Court. Did you ask a question about somethin**; 
happening concerning August, 1933? 

Mr. Hayes. Yes, the minutes from which I just read. 
He has identified it as being his best recollection as having 
happened sometime in August, 1933. 

The Witness. The matter wasn't first discussed in Au¬ 
gust, 1933; I don’t know that, but I got this letter from 
Dr. Tobias, hut 1 said I do remember the thing being dis¬ 
cussed in which Hawkins suggested that such a committee 
be set up. Sometime after that we got a letter from Dr. 
Tobias, but I don’t know the exact date. 

By Mr. Hayes: 

Q. The discussions arose in August, 1933, to your best 
recollection, and at some time subsequent you got the notice 
from Dr. Tobias? A. Yes. 

Q. That notice advised you particularly that lie was the 
chairman of the committee without regard to personnel? 
A. It might have, yes. 

1218 Q. And thereafter you came to know the personnel 
as being the persons whom you have named? A. 
Some time after, yes. 

Q. Now, there is a letter as of September 25, 1934 ad¬ 
dressed to you by Dr. Flexner: 

“September 25, 1934. 

“Dear Mr. Cassell: 

“1 have just received the copy of your letter of Septem¬ 
ber 18th to Mr. Johnston. I have also had a conference with 
Mr. Hungate regarding tin* various claims which you have 
made. There appears to be some doubt as to exactly what 
course ought to be pursued. I need not tell you that I 
want to be absolutely fair to you as well as to the Uni¬ 
versity. Under these circumstances, it seems to me best 
that your claims should be submitted in detail to an arbi¬ 
tration committee, which shall have power to pass finally 
upon them. If this procedure is acceptable to you I will 
act promptly in order that the slate may be wiped abso¬ 
lutely clean. 

“Sincerely yours, 

“Abraham Flexner. 

“Mr. Albert 1. Cassell, 

Howard University, 

Washington, D. C.” 
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Q. The letter says, “I have also had a conference with 
Mr. Hungate regarding the various claims which you have 
made.” 

At that time you were making a claim not only about 
these matters of the alleged extension fund but also 

1219 various other claims? A. Thev weren’t claims, lit 
was a request for payments which were due to }ne 

under my contract. I would like to explain here Dr. Flj?x- 
ner's attitude on my contractual payments from Howard 
University. 

He consistentlv would sav that I was making a demaind 

* * # ‘ # I 

for money on Howard University, calling them claims.: 

As a matter of fact, I was executing several jobs for 
Howard Universitv under contract. Mv contract called for 
monthly payments. 

Whenever I would make a request for monthly payments, 
they were considered as claims. 

My contract also provides for payment of extras for cer¬ 
tain services, and they considered those as claims, so: T 
want to make it clear as to his attitude on the matter jof 
claims, because even my monthly payment which was due 
under the contract, he considered as claims and told me 
sarcastically 1 was making repented demands on the Uni¬ 
versity for monev. 

1220 Q. Were there any claims, Mr. Cassell, from vqur 
point of view? A. There were. 

Q. Were there any claims that you had other than t|he 
extension ? A. There were payments due. 

Q. Were there any claims, from your own point of view, 
other than the extension fund which at that time you hjnd 
against the University? A. Yes, sir. 

Q. Will vou tell me what thev were? A. What time is 
that? j 

Q. September 25, 1934. A. September 25, 1934. We 
probably had this situation, sir: I have explained before 
that the delay in finally making up this extension tiling 
came about from a practice which was inaugurated aftjer 
that Hart letter of holding up not only this extension mat¬ 
ter, which, of course, was a thing that was in dispute, any¬ 
how, but holding up all the money that was due me 6n 
everything, so that whenever 1 sent in any kind of voucher 
it was held up. 
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Mv monthly voucher and voucher for payment under the 
service—they were held up—and at that time Mr. Hungate 
was chairman of the Buildings and Grounds Committee, 
and I think Mr. Flexner is referring to him there, that he 
was going to come down and discuss those things with me, 
and they did discuss them with me and they did hold them 
up until finally, in ten instances, those things went through 
to the Department of the Interior. 

The Department appointed this arbitrator and de- 

1221 cided that I should have the payments which I should 
have had. They were my regular payments except 

for those extras which I did, which the Department finally 
made them pay, after holding them up for two years. 

Q. Did there come a time when you filed what you con¬ 
sidered a claim against the Univcrsitv? A. We filed two 
letters. One dealt with the extension, which we have been 
talking about, and the other dealt with two other things. 
That was October, 1935. 

As of December, 1934, there were payments due in 

amounts of between five and six thousand dollars for extra 

services—which had been held up all that time, so they 

asked me to present all my claims, so T presented to them 

this second letter which called attention to two things. 

1 called attention to the extras on my contract which was 

due, which the Department of the Interior finally made them 

pay, and I also said this to them: that I had continually 

been held up in my collections. It has caused me financial 

embarrassment and it has damaged me, hut I won’t set 

any intangible claim as to how much I have been damaged. 

What I would like to have vou do is to sit down with me 

• 

and examine each case and come to the conclusion your¬ 
self as to how much inconvenience I have been put to 
because of this matter of holding up my pay. 

In answer to that I got nothing except the statement 
from the president that I would get my five or six thousand 
dollars if I dropped that, if I dropped extension, if I 
dropped everything, and then the Extension Committee 
must have taken some notice of it, because they called on 
the treasurer of Howard University to make an ex- 

1222 planation of these intangible claims I had and to 
explain whether my payments had been held up, as 

l claimed, and if so how and why, and the treasurer had 
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made some report, and it took him 80 pages to explain! why 
these things had been held up, and that report was | sent 
me in detail by Dr. Bell. 

He sent it back to me because it was one of the things 
that convinced him that 1 really was being shoved arbund. 
He said, “If your matters had not been held up or ihere 
had not been some justification, it certainly would not shave 
taken a man 80 pages to explain how your money was; held 
up.” 

Q. Between the date of August 11, 1933, or approximately 
that—sometime in August, to use your own expression, 
sir—when you say this discussion was first had with re¬ 
spect to going over the accounts with the Board, to Octo¬ 
ber 21, 1935, which is the date when you did file claims, 
did vou in that intervening time file anv actual claimsf A. 
Xo, sir; we couldn’t file any claims, for this reason: Please 
understand, we were executing the classroom building, we 
were doing the drawings for the library, we had onj our 
hands the power plant, which I would like to explain a kittle 
further, we had the Chemistry Building on our hands] and 
we were under contract with the Government and Hoivard 
University to do those tilings, and at the same time jthey 
continually said, “Present your claims on extension.!” 

They were holding up our money so we could hardhj eat, 
let alone work. They held up all our monthly payments, 
they held up all our extra payments, they held up every¬ 
thing, and we were confronted with the most serious duties. 

I want to tell you about the power plant, which you know 
about; among those people who asked me to present 
1223 those claims was Mi-. Haves, and T promised to!pre¬ 
sent them to you as soon as I could get to them] and 
1 wrote you a letter telling you I couldn’t do it then' for 
this reason: You remember this Miatieo decision came 
through, ruling that Howard University was a privatej cor¬ 
poration. Here we were in the midst of doing power plant 
work, which carried not only the Howard University load, 
but the important load of Freedmens Hospital. 

We had seven contracts to control, as a general coordi¬ 
nating contract, instead of one, which I have explained be¬ 
fore, and for which extra work the University was holding 
up my pay, in addition to my regular pay on my p<j>wer 
plant, and in the midst of all of that, with the power plant 
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My monthly vouchor and voucher for payment under the 

service—they were held up—and at that time Mr. IIun^ate 

was chairman of the Buildings and Grounds Committee, 

and I think Mr. Flexner is referring to him there, that he 

was going to come down and discuss those things with me, 

and they did discuss them with me and tliev did hold them 
• • 

up until finally, in ten instances, those things went through 
to the Department of the Interior. 

The Department appointed this arbitrator and do- 

1221 cided that I should have the payments which I should 
have had. They were my regular payments except 

for those extras which 1 did, which the Department, finally 
made them pay, after holding them up for two years. 

Q. Did there come a time when you filed what you con¬ 
sidered a claim against the University? A. We filed two 
letters. One dealt with the extension, which we have been 
talking about, and the other dealt with two other things. 
That was October, 1935. 

As of December, 1934, there were payments due in 

amounts of between five and six thousand dollars for extra 

services—which had been held up all that time, so they 

asked me to present all my claims, so T presented to them 

this second letter which called attention to two things. 

I called attention to the extras on my contract which was 

due, which the Department of the Interior finally made them 

pay, and I also said this to them: that 1 had continually 

been held up in my collections. It has caused me financial 

embarrassment and it has damaged me, but I won’t set 

any intangible claim as to how much I have been damaged. 

What I would like to have vou do is to sit down with me 

• 

and examine each case and come to the conclusion your¬ 
self as to how much inconvenience 1 have been put to 
because of this matter of holding up my pay. 

In answer to that I got nothing except the statement 
from the president that I would get my five or six thousand 
dollars if I dropped that, if I dropped extension, if I 
dropped everything, and then the Extension Committee 
must have taken some notice of it, because they called on 
the treasurer of Howard University to make an ex- 

1222 planation of these intangible claims I had and to 
explain whether my payments had been held up, as 

I claimed, and if so how and why, and the treasurer had 
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made some report, and it took him 80 pages to explain! why 
these things had been held up, and that report was Isent 
me in detail by Dr. Bell. 

He sent it back to me because it was one of the tilings 
that convinced him that 1 really was being shoved around. 
He said, “If your matters had not been held up or there 
had not been some justification, it certainly would not fcave 
taken a man 80 pages to explain how your money wasjheld 
up.” 

Q. Between the date of August 11, 1933, or approximately 
that—sometime in August, to use your own expression, 
sir—when you say this discussion was first had with re¬ 
spect to going over the accounts with the Board, to Octo¬ 
ber 21, 193b, which is the date when you did file claims, 
did vou in that intervening time file anv actual claimst A. 
Xo, sir; we couldn’t file any claims, for this reason: Please 
understand, we were executing the classroom building, we 
were doing the drawings for the library, we had onj our 
hands the power plant, which I would like to explain a little 
further, we had the Chemistry Building on our hands,j and 
we were under contract with the Government and Hojvard 
University to do those things, and at the same time Ithey 
continuallv said, “Present vour claims on extension.U 

They were holding up our money so we could hardly eat, 
let alone work. They held up all our monthly payments, 
they held up all our extra payments, they held up every¬ 
thing, and we were confronted with the most serious duties. 

I want to tell you about the power plant, which you know 
about; among those people who asked me to present 
1223 those claims was Mr. Hayes, and T promised toipre- 
sent them to you as soon as I could get to thcm,j and 
I wrote you a letter telling you T couldn’t do it thenj for 
this reason: You remember this Miatico decision (fame 
through, ruling that Howard University was a privatej cor¬ 
poration. Here we were in the midst of doing power plant 

work, which carried not onlv the Howard Universitv load, 

• 1 

but the important load of Freedmens Hospital. 

AYe had seven contracts to control, as a general coordi¬ 
nating contract, instead of one, which I have explained be¬ 
fore, and for which extra work the University was holding 
up my pay, in addition to my regular pay on my power 
plant, and in the midst of all of that, with the power plant 
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being only one of the projects that we were working on, 
along conies this Miatico decision, holding that Howard 
University, being a private institution, the bonds were not 
in force and effect, as they should be. 

It was demanded by the Department of the Interior to 
set up an entirely new system of checks and balances in the 
Howard University, so it would not have liens filed against 
it. 

I wrote vou and said I could not file a claim at that time, 
because it meant checking the receipts and contracts with 
every contractor, which certainlv is not an architect’s dutv 
at all, and getting from that contractor a certification from 
him that the payments he had received the previous month 
had been for this work, and refrain the University against 
liens, so, therefore, there wouldn’t be any liens filed. 

Being set up in that situation, which, for the purpose of 

the record, we were asked continually to do something 

which it was impossible to do, and that being veri- 

1224 fied bv the fact that the Universitv’s own records 
» •> 

were held up by its own accounts, so much so that 
the University appointed Mi-. Roland Buckley to see if he 
couldn’t clear up this problem, because the University was 
to hold up the program on one job and the program on the 
next job. I had to go through the same routine. 

I complained to the Department of that same situation, 
with the result that they appointed Roland Buckley to 
make a report, and he did make such a report, and in that 
report he sustained all objections I made to Mr. Hungate 
to harrass these general contractors in New York holding 
up my fees right straight through, and in the end of the 
report represented to the Secretary that since it was most 
unusual for a private institution, after having the approval 
of all the Federal Commissions and the Department to 
proceed with work—since it was most unusual under those 
circumstances to go out and hire out of the private firms, 
at a large fee, a service to check the Government and every¬ 
body else, that lie recommended that the whole thing be 
investigated, and he set up a series of payments, and that 
is the only thing that began to clear my payments. 

At one stage they held me up so that the only way I could 
move the bills was to go up to the White House and get 
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Louis McHenry Howe to do it, and he got the Department 
to move it for us, and thev did move. 

Q. Your first available opportunity to file the report 
which originallv was called for in August of 1033 was 
when vou did file it on October 21, 1935, for the reasons! vou 
have given ? A. For the reason 1 have given, when you con- 
sider that set of circumstances. May I say one other 
thing? 

1225 Q. Yes, of course, Mr. Cassell. A. During ^hat 
same time, while we were working on the library, 

the president recommended to the De])artment that they 
take our contract away from us on the library. IVe jhad 
that to defend. They peppered us on every side. Tf jvou 
look at the record of the request, they look nice, but I ^ish 
you would consider this report of the treasurer explaining 
why they held up our payments, and this report from Mr. 
Buckley, verifying what 1 have just said, and my owrij file 
on each individual case. Then you can see why it was |ield 
up until October 21, 1935. 

Q. It is only my purpose to show the routine that was 
gone through. 1 am going to ask you to bear with mb to 
go through that. A. Yes, sir. 

Q. You have indicated that as of September 25, 1934, jyou 
received the communication which T have just read to you, 
from Dr. Flexner? A. Yes, sir. 

7 # # i 

Q. You have offered in evidence, as of September 27, 
1934, your answer to that communication ? A. Yes, sir. 

Q. You say, by way of answer: 

“Thank you for your letter of September 25, 1934, with 
its assuring information that I will be given a fair deal in 
the matter of my contractual and other relationships \Vith 
Howard University. I will act promptly, presenting def¬ 
inite claims to be submitted to an arbitration committee 
selected in the usual manner. 

“In accordance with vour instructions given at |the 
April meeting of the Board, and with the later in- 

1226 structions to the same effect, received in writing from 
Secretary Chapman, 1 have exerted every effort con¬ 
sistent with good practice to rush the various jobs. 

“I increased my force, and, when my money was heldj up 
by the University treasurer, T borrowed money to pay tljiem 
as long as I could. 
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‘‘At the proper time I shall prove that I have received 
the most unfair treatment possible at the hands of the pres¬ 
ent administration of Howard University. I am concerned, 
not only for my own personal interest, but also that of my 
staff, which has stuck by me through these hours of trial.” 

You did write that communication as of September 27. 
1934? A. Yes. 

Q. Then, Mr. Cassell, you have offered the communica¬ 
tion addressed to von from Dr. Scott, as secret a rv of the 
University, and this communication is dated the 24th of 
October, 11)34, approximately a month subsequently: 

“Dear Mr. Cassell: 

“At the meeting: of the Board of Trustees of Howard 
University, held October 23, 11)34, a special committee, com¬ 
posed of Dr. C. IT. Tobias, Chairman, Mr. T. L. Hungate 
and Mr. P. B. Young, was appointed, with full power, to 
consider claims of even* character you ntav have against 
the University for remuneration for services rendered, and 
also including the question of rent payments, etc. 

“Attest: 


Emmett J. Scott, 
Secretarv.” 


1227 I lake it that you did receive that communication, 
did you. sir? A. Yes, sir. 

Q. As of November 23, 1934, again approximately a 
month subsequently, did you receive this communication 
from Dr. Flexncr, which vou have offered as one of vour 

7 • • 


exhibits: 

“Dear Mr. Cassell: 

“Your long telegram to Mr. Ilungate was forwarded to 
me in 'Washington. I am sorry you were put to this need¬ 
less expense, for I cannot possibly understand the details, 
and 1 have absolute confidence in the justice and fairness 
of Mr. Ilungate and the Buildings and Grounds Committee. 
Whatever their decision will therefore have to stand unless 
it is reversed by the Board, which, I suspect, is extremely 
unlikely. 

“I am very far from satisfied with the state of relations 
between the Architect and the University, and I therefore 
request you to prepare for me a detailed statement of com¬ 
plaints or charges against the University during the period 
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when I have been Chairman. These charges or conipilaints 
will be thoroughly and impartially examined. 1 am deter¬ 
mined to put an end as soon as possible to tension and fric¬ 
tion, and this is also the intention, I think, of the Secretary 
of the Interior. 

“T venture to ask you one question of a personal niiture, 
which you are free to answer or not, as you may prefer. 
I have procured a statement from a financial agency, show¬ 
ing that a considerable number of lawsuits have jbeen 
brought against you and you appear to have! been 

1228 engaged in a real estate development enterprise. 1 
wonder to what extent your financial difficulties are 

due to this cause, for it seems to me to be a very majterial 
consideration in view of your repeated demands for! com¬ 
pensation from the University. ] need not say fhatjyour 
answer will be kept just as confidential as is possiblj?. It 
will certainly not be made public. 

“One point further I should explain: the officers (treas¬ 
urer or President) of the University know nothing qf the 
demands contained in your telegram. They were pjassed 
upon and rejected by Mr. Hungate and the "Buildings and 
Grounds Committee, so that whoever may be right or 
wrong, neither the President nor the Treasurer lia.'j any 
part therein.” 

A. Mav I sav a word with reference to that letter? ! 

* • * • . j 

Q. Yes, sir. A. Tt brings out just what I said. "\Yc made 
no demands on Howard University except to put jin a 
voucher when our payments were due. You can see jthcre 
that the president of the Board considered them as repeated 
demands for payment, on contracts which were due, and you 
can see there that the president of the Board said, fninkly, 
that whatever the decision of Mr. Hungate and the Build- 
ings and Grounds Committee, that would be final. jThat 
is where you get those situations that went into thq De¬ 
partment of the Interior. Frankly, 1 had a contract signed 
by the Government, and, for the slightest kind of pretexts, 
my vouchers were bounced all over the country, fromjhcre 
to New York to Chicago. If there was anything wrong a 
person was ordered to audit it and to apply a penalty if 
necessary. 

1229 My vouchers just ran around and around! and 
around and, of course, 1 had to borrow money to pay 




860 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


my people to keep working, or else I couldn’t have kept my 
contract with the Government, and, of course, borrowing 
money and borrowing money and getting into this situa¬ 
tion, although I had a series of Government contracts, T 
couldn’t tell them when I would pay them back. As shown 
by that report, I didn’t know where I was going to get the 
money. 

Of course, I had suits filed against me, and then for him 
to turn it over to me and sav, “I wonder if vour other ac- 
tivities don’t have something to do with the- situation at 
Howard University,”—when all I requested was the pay¬ 
ments they owed me, and the justification of those is shown 
by the fact that every time they got into the Department 
they paid me. All they did was to hold me up so I was 
embarrassed and sued by the people who worked for me, 
and that was a game. 

Q. Have you completed, sir? A. Yes, sir. 

Q. As of December 4, 1934, Mr. Cassell, a letter was ad¬ 
dressed to vou bv Mr. Flexner, also a letter offered bv vou, 
which reads: 

“Dear Mr. Cassell: 

“Many thanks for your very kind letter of November 

30th, which, if you will permit, 1 will send to Mr. Hungate. 

I shall also be glad to have a copy of the letter which you 

write to Secretary Chapman regarding the payments which 

vou now think are due to vou. 

*■ 

“I have personally no opinion whatsoever as to the ques¬ 
tion of remuneration for extra work, but Mr. Hun- 
1230 gate and Messrs. Hegeman & Harris are thoroughly 
familiar with what is the accepted practice and have 
been authorized bv the Board to do cvcrvthing that is right 
under the circumstances. 

“Please let me know whether I may send this letter to 
Mr. Hungate. The information which it contains would be 
of much more service to him than to me in ironing out any 
difficulties which may exist.” 

The Witness. I would like to say a word with reference 
to that one, sir. 

Q. All right, sir. A. There again you set* the practice. 
Of course, if Howard University had any doubt about the 
correctness of any claim that I had, the person to actually 
decide on it was the Solicitor's Office of the Interior De- 
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partment, not some general contracting office in New iYork 
at all, and the fact of that is this: that up until the time I 
complained of the Secretary of the Interior that I couldn't 
see how people in New York could have anything to doj with 
what was right and proper payments to myself or anybody 
else, those people were being paid at the rate of more! than 
a thousand dollars, and they didn’t have anything jo do 
with the job. They sent somebody to stay at the job. 

We never got those things into the Department until they 
circulated money to everybody who had nothing to doj with 
it. Then we had to go to the Department and stand an 
investigation, and I am thankful that we proved tlujt we 
were right, and they made them pay it, but not until after 
we were hurt, and financially embarrassed. 

1231 Q. Are you finished? A. And at the same! time 
have the president recommend to the Department 

that thev cancel niv librarv contract. 

• 1 * 

Q. Are you finished now? A. Yes. 

Q. As of December 4, 1934, you wrote a letter to Dr. 
Flexner, and I read you from your exhibit offered jindi- 
cating that communication: 


“December 4, 1934. 

“Dr. Abraham Flexner, 

20 Nassau Street, 

Princeton, New Jersey. 


“Dear Sir: 

i 

“Receipt of your letter of December 3, 1934, is respect¬ 
fully acknowledged. 

“Yesterday I discussed at length the matter of my; fees 
which are due for compensation for extra services,; etc., 
with Mr. Hungate and Mr. Brady. 

“They state that it is possible that they were in error, 
and asked to have my vouchers resubmitted. 

“There is no reason why Mr. Hungate should not have a 
copy of each of the letters you mention. 

“Yours very truly, 

Albert I. Cassell, 

Architect.” 


i 

I 
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A. There again you see the technique. They had my 
vouchers, looked them over, turned me down, and then when 
Mr. Hungate and Mr. Brady; contractors represented from 
New York, who had nothing to do with the Government in 
any official capacity, came down and sat with me. 

I laid out the items for Mr. Brady, and he had to 

1232 admit that you could not expect a man to execute a 
power plant as involved as that in seven different 

contracts, which was not contemplated in my contract, and 
to act as a general contractor, without contemplating an 
extra for the man, and yet the Board, under Mr. Hungate, 
had turned it down and said, “You are not going to be paid 
for it;” and 1 had to do the work. 1 had to do it everv dav. 

It got to the point where what happened was this: 1 went 
down in the ditch and came up with those jobs myself as 
an inspector on the job and ran it myself. I had to do it, 
because I had no more money. 

Under those circumstances I would have been ruined 
with the Government, because they would have claimed that 
I had not executed the work. The Government did not 
care about any dispute with me and Howard University. 
All the Government was interested in was to see that 1 kept 
up, and the reason I couldn't leave Washington for a 
dav after that tiling got started that wav was because I 
had to pay personal attention to that power plant, which 
was taking the load of the hospital, and you can't have 
shutdowns and that sort of thing in a hospital. 

1233 Q. As of December 10th, 1934, Mr. Cassell, you 
received a communication from Dr. Flexner: 


“Dear Mr. Cassell: 

“I have your kind favor of December 8. I have written 
Mr. Hungate, urging that the special committee which has 
power to adjust these claims with you, should meet and dis¬ 
pose of them at the earliest possible moment. I have told 
Mr. Chapman that I am taking this action. 

“Sincerelv vours, 

v v 7 

“Abraham Flexner.” 


Perhaps I should have read this one first: 

“Dear Mr. Cassell: 

“Many thanks for yours of the fourth. I shall send the 
letters to Mr. Hungate. I am extremely anxious, as indeed 





we nil are, tluit the University should deal justly and failrly 
by you. 

“Sincerely yours, 


“Abraham Flexner.” 


Then came your answer that T just read. A. May I say 
a word with reference to that letterf 1 

Q. Yes. A. It shows how the situation got confused. 
Tie was referring to extra claims to a special committee 
which had power to adjust these claims with me. They ljau 
uo power to adjust claims for an extra on a Government 
contract at all. What I had to do was to stand or fall |on 
that claim as investigated bv the Solicitor of the 
1234 Interior Department and by the engineering repre¬ 
sentatives appointed by the Secretary of the In¬ 
terior. They continually got the things mixed up, and you 
will find out, away down to 1935, I had to point out to tjhe 
president we could not arbitrate between ourselves asito 
payments which were due on a Government contract at all, 
because actuallv it was Government moncv, and the Gdv- 
eminent practice would cover that thing, and not that \ve 
decide among ourselves. That is why I had to continually 
go back to the Department, being accused of being cantank¬ 
erous, rectratible, and a mean person, merely because I in¬ 
sisted on keeping the thing in an orderly procedure. 

The Court. W<» will adjourn until Monday morning jat 
this time. 

! 

(Thereupon at 1:30 o’clock p. m. an adjournment whs 
taken until Mondav, March 4, 1940, at 10 o’clock a. mi). 

i 


1235 Proceedin gs 

Thereupon, Albert I. Cassell, the witness under examina¬ 
tion at the hour of adjournment, resumed the witness stand 
and testified further as follows: 

i 

1236 Cross-examination—Resumed 


Rv Mr. Haves: 

• * 

i 

( L ). Mr. Cassell, at the time of our last session, we wej‘e 
going through in some detail, the communications which 
had been passed back and forth between you and officers 
of the University regarding the question of the filing of 
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your claim covering a period from April, 1933, up until 
October 21, I think it was, 1935. 

I think, in answer to a question from me, you had indi¬ 
cated that that period of time had elapsed before the claim 
was filed, and you gave the various reasons why, from your 
point of view, it had not been done; is that correct? A. 
Yes, sir, except that there is one compelling reason we were 
not able to get around. May I explain that reason now? 

Q. Ves. A. And I want to say one thing after that. 

The directions from the Board of Trustees to me after 
the meeting of August 11, 1933, in Xew York, with respect 
to these claims were that I should present all of my claims, 
of whatever description, to the proper designated parties 
of the Board of Trustees of Howard University for their 
consideration, and the various notices that they sent me 
informed me that the persons of the Board or the com¬ 
mittees of the Board, as the various cases were, detailed 
to hear these claims, were persons or committees appointed 
with power to settle. 

It was, therefore, necessary to do two things: to present 
not only the Extension claim but to present a claim for the 
extra compensation which was due us on our contracts that 
we were working on for the Federal Government and 
1237 Howard University. 1 have heretofore explained in 
detail how these contracts we were working on for 
Howard University and the Government tied into the other 
work, and I would like to make it clear that in addition to 
the fact that we were held up on all of our pay, not only 
once but manv times—I would like to make it clear that, in 
addition to that fact, we could not present our claims on 
the contracts which we were actually executing—architec¬ 
tural and engineering contracts we were actually executing 
for the Government—as long as those contracts themselves 
were involved in the continual controversy over payments 
due me on the contracts, because a portion of any claim 
which 1 would present to that committee which was sup¬ 
posed to consider all my claims was the claim due—the 
amount of money due me for extras on these contracts, and 
for the fact that they had continually held up my pay, 
thereby causing me all sorts of embarrassment, damages, 
and things of that type. 
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I couldn’t present those claims, Mr. Hayes, until shell 
time as the contracts themselves in their execution seemed 
to get to the point where we were out of the woods. )Ve 
were certainly not out of the woods because we had certain 
things to contend with which were entirely beyond jmy 
control. 

I had certain things to contend with which were certainly 
bevond mv control: two things in which conditions—in 
which I was really dragged into the problem and which 
caused me to be put into such a position that in addition to 
the holdups, which were holdups of my pay, which were 
causing all my disagreement with the president over tliis 
matter of the janitor and over this matter of the mortgages, 
there was one other major thing which I am certain 
1238 you know, Mr. Hayes, ran through the whole thing 
and really held us to the point where it had to.be 
cleared up before we could do anything. 

That major tiling was this: We have heretofore testified 
—and it is in the record—how maintenance came to be ex¬ 
tracted from my office. We went on, of course, doing <j>ur 
architectural work, for which we were under contract, and 
then some time later in the year 1934 there came to me|an 
investigator from the Department of the Interior. I didp’t 
approach those people; they came to me. They came to pie 
telling me two major things: first of all, that they wCre 
going to look over the status of the contracts for the tyvo 
million dollars worth of work T was executing for the Gov¬ 
ernment: and that they were interested also in looking over 
the status of the $98,000 worth of work in the maintenance 
department, which was no longer under my control, which 
was then being executed by the parties to whom the presi¬ 
dent of the University had turned over the maintenance 
department, which I had been running. 

One of the questions they asked, of course, was whether 
I would expose our records. I did that, of course, because 
the records are public records and are anybody’s business 
who has business with the public, and those were presented 
to the Department of the Interior. In less than one c^ay 
they had satisfied themselves that my records on the four 
buildings which I was executing were clear, and they Re¬ 
leased me to proceed with the work. 


I 

i 
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Then they came back. A Mr. Cook, as I remember it, 
and a Mr. Yanden Heuvel came back and requested that 1 
submit myself to more questioning. The first time, they 
picked me up once when I was in the Department of 

1239 the Interior; the second time they came to my office. 

When they came back, they put me on the ques¬ 
tioning box about those projects for which the P. W. A. 
had given Howard University $98,000 for maintenance. I 
had nothing to do with that, but it is in the record here, and 
I would like to be able to present it to show that those people 
were sent to me and that they kept after me until they got 
to this point. 

They wanted to know, first of all, whether I had ac¬ 
quainted the president of the University, the treasurer of 
the University, and the new superintendent of buildings 
and grounds, who took over the maintenance from me, with 
the regulations covering the expenditure of P. W. A. money. 
I explained that I had, and I showed them I had, because 
all the contracts for the buildings which we were working 
on had included in the specifications—which were perused 
and approved by the trustees and officers of Howard Uni¬ 
versity—had included in them all the P. W. A. regulations, 
bulletin 51, the P. W. A. contract, and everything else. 

Then they asked me if I had ever heard discussed the 31 
separate projects which made up the ninety-eight thousand 
and some dollars which the Government had given to How¬ 
ard University’s Maintenance Department for projects 
with which I had nothing to do. They asked me if 1 knew 
the details of it. I told them no; the only time I heard the 
thing discussed was at a meeting where we were discussing 
terms and conditions of the power plant project for me, 
the joint meeting I have mentioned heretofore, which took 
place in the Xew Yorker Hotel, August 11, 1933. I told 
them that was the only time I ever heard those things 
discussed. 

1240 At that time a list of items purporting to be a list 
approved by the Government was presented by the 

president to the joint meeting of the Executive Committee, 
the Buildings and Grounds Committee, and the Finance 
Committee for approval. I took no part in the discussion 
because maintenance was not under me. 
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It proved finally that that August 11, 1933, date was a 
crucial date in these relationships with the Department! of 
the Interior and Howard University, because it is shown 
by the record that the president of the University and jhe 
treasurer and the superintendent— 

Mr. Hayes. I am simply interrupting to ask through 
your Honor whether or not what Mr. Cassell is now saying 
is responsive. It does not seem to me to be responsive! to 
my question. I am doing what 1 understand your Honor 
suggested I should do whenever I thought the testimony 
was not responsive. 

The Court. The answer was an explanation of why delay 
took place in the filing of the plaintiff’s completed claim, 
and I presume the plaintiff is endeavoring to give his Ex¬ 
planation of the delay. I am not sure that that has hot 
been gone over before— 

The Witness. Not this, sir. 

7 I 

Mr. Magee. I think it goes to the explanation, your 
Honor. Here is a situation where we have a request for Ian 
explanation of the period of time that has elapsed since 
April, 1933, and October, 1935—why he had to stay j in 
Washington. 

o i 

The Court. That was not the question, but counsel hjas 
invited the answer involving the nature of the delav. 

Mr. Hayes. The only purpose of my interrupting 
1241 through your Honor was that your Honor’s sugges¬ 
tion the other day seemed to be that if the testimony 
seemed to be not responsive, I should then call your Honor’s 
attention to it. I am now directing vour Honor’s attention 
to this testimony because it seems to me to be not responsiye. 

If Mr. Cassell is going to tie this back into a reason tor 
delay, then, I suppose, it is part of his answer. It jiist 
occurred to me he was going to say something about tkie 
relationship between the Department of the Interior apd 
Howard University. 

The Witness. It involves me in it. 

The Court. You may proceed. 

Mr. Hayes. I suppose, if your Honor please, the for¬ 
mality of the objection is conceded ? 

The Court. I would suggest that you make the record 
clear whenever you desire to object, because otherwise 
there might be some misunderstanding. 

I 

i 

| 

i 
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Mr. Haves. Yes, vour Honor. 

The Witness. As I was about to say, the president of the 
University and the treasurer and the Superintendent of 
Buildings and Grounds had held that I had not informed 
them of the details of these P. W. A. regulations with ref¬ 
erence to pay and the way money could be used, and all I 
did was to expose my records and tell the date I heard of 
the thing. 

The Department’s investigators went into the situation 
with the result that they discovered the things that brought 
up this situation. They discovered that when these folks 
had taken this maintenance away from me and put it under 
the treasurer and he came into possession of this Govern¬ 
ment money—this $98,000—they immediately began 
1242 to spend Government money on these private prop¬ 
erties, doing nobody knows what with the income 
from the properties. 

I had been mixed up in the property, so I couldn’t keep 
out of the situation; I had to prove that I had nothing to 
do with it. When the treasurer was pinned down to that 
situation they sent back to the Government a check for 
$3,900, admitting that they had misused money. They 
brought out the fact— 

Mr. Hayes. With reference to that, your Honor, 1 sug¬ 
gest that the alleged interpretation of what he says is a 
written communication, sent to the Government, is not 
proper. 

The Witness. May I get the record and show it to them? 

The Court. It seems to me, Mr. Hayes, that there is this 
about your objection: The Court has had wide experience 
with Government contracts and also with this P. W. A. 
and W. P. A. work that is done. The Court is cognizant of 
the fact that the Government requires much red tape to be 
gone through and things to be done in a very exacting- 
manner, and the Court is not prepared to say that if the 
defendant desires to make an explanation of this today, 
these details are not material. 

Mr. Hayes. T can understand your Honor’s position; 
on the other hand, this plaintiff is required by the defen¬ 
dant to make an explanation. 

The Court. That is what he was trying to do, as I under¬ 
stood it. 
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Mr. Hayes. That was why, if your Honor please, I sug¬ 
gested that if there is a tie-up, there may be materiality. 
Mr. Cassell said that these people had come to him and jiad 
taken one day— 

The Court. 'What he said was this: He said he >jvas 

handling this manner in connection with the Govcjrn- 

1243 ment regulations. It was then taken out of his hands. 
# v • 

When it was taken out of his hands, the money was 
improperly spent. Tie did not say that there was any tilling 
morally wrong; he said it was expended not in accordance 
with the regulations. He is not indicating, I presume, a 
complication which interfered with his filing a rational 
statement of his claim against the University. That is imy 
understanding. 

Mr. Hayes. But, your Honor, Mr. Cassell has left wjith 
his testimony the inference, because he said that these rents 
were collected, and heaven knows what happened to them, 
or words to that effect. That, of course, does carry the |in- 
forcnce that there was not onlv misuse but also immojral 
use. 


The Court. If lie wants to say that— 

Mr. Hayes. I do not know if that is what he wants to sjiy. 

The Court. He has a right to sav it if he thinks it is trine. 

Mr. Hayes. Then he goes on further and says that |he 
University sent back a certain amount of money, and jho 
stated that they admitted misuse. If he is going to couple 
that question of alleged immoral use to what, from his point 
of view, would be admission of misuse, T think that that 
ought not be allowed unless the letter is given to us showing 
what the University did say with respect to that. 

Misuse with respect to not properly applying the funjds 
is one thing: misuse involving something immoral is fin- 
other thing. 1 do not want that in the record without jat 
least some objection by me to appear also in the record. 

The Court. He has a right to make an explanation, and 

then you have a right to prove through the witness 

124-1 or bv vour own testimonv that the witness’ state- 
• • • 

ments are not accurate. 

Mr. Hayes. He should go into the contents of the written 
communication that is available, which he says is rig^it 
here, and make his explanation of it, rather than have the 
jury make its determination of what the letter actually 
purports to do. 
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The Court. The difficulty about your statement is this: 
When counsel is cross-examining the witness, the witness 
has the right to make the widest possible statement which 
will explain his position, whatever it may be. As I said, 
the value of that is this: If the explanation is accurate, it 
is helpful to the jury: if it is not accurate, it gives counsel 
on the other side the widest possible opportunity to expose 
the inaccuracies of the witness. 

For that reason the Court is not disposed to make a 
groove down which the witness has to travel. The Court 
has not seen anything up to this time which would justify 
the Court in interfering with the witness’ statements. The 
Court has no opinion as to whether they are accurate or 
not. The defendant may be able to disprove all the state¬ 
ments that are made. The Court is not expressing any 
opinion about that. But, so far as the question here is 
concerned, the witness is making a reasonable explanation 
of his own conduct and action. Proceed, please. 

Mr. Hayes. Your Honor will again allow me an excep¬ 
tion? 

The Court. Certainly. 

The Witness. May T quote from the record, sir? 

The Court. Yes. You may quote from anything you 
want to. That is, you may quote from the record if you 
desire. 

The Witness. This, your Honor, is a record of these 
transactions, and when we are through T hope yon 
1245 will see that they do involve us in such a way as to 
just tie us up in a situation where we could not make 
any final presentation of claims, because as a result of 
this thing we had further pressure from the University 
which kept us from knowing what our claims on some of 
these things would be. 

I am going to skip through the whole record and show 
you what we got tied into it, what the whole thing involves, 
and what it did to me. I have said that I did not project 
myself into this situation. This is evidence of how I came 
into the situation. This is a portion of this report. 

By Mr. Hayes: 

Q. Explain it to the jury, please. A. This explains how 
I ever got into the situation. 


I 
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Q- Would you mind stating what it is from which!you 
are reading? A. This is confidential, a report from! the 
Department of the Interior, Division of Investigation. 

“Serial Xo.; previous correspondence; nature of report 
(favorable or adverse); name of special agent (Interior, 
Oil Enforcement, or P. W. A.).’’ 

It is listed this way; “D. C. 0109-PW supplemental re¬ 
port. 

“Letter from the Director to Mr. A. D. Bailev, Jr., djated 
July 25, 1934.” 

By the Court: 

Q. Do not read it too fast. Head it distinctly, so that 
the jury can understand it. A. “B. C. 0109-PW, supple¬ 
mental report. 

“Letter from the Director to Mr. A. D. Bailey, Jr., dated 
July 25, 1934. Adverse report of Special Agent 
1246 Belue, D. C. 0109-PW. Irregularities on Fedjeral 
Projects Xos. 1 to 31, at Howard University. Jaimes 
E. Cook and J. A. Vanden Heuvel, Special Agents, P.j W. 
A.” 

The report is dated October 5, 1934. The period off in¬ 
vestigation was from August 10 to October 5, 1934. ! 

By Mr. Hayes: j 

Q. All right, sir. A. This man Belue, from the Depart¬ 
ment, was the first person to approach me, and this is what 
Bailey had said when he was assigned to something else. 
It shows how I got into this thing. It is on page 26-D: 

“Albert I. Cassell, 707 Fairmont Street, Northwlest, 
Washington, D. C., an architect for Howard University 
for the past fourteen years, was interviewed in agept’s 
office, since he made daily trips to Department of Interior 
on business, and agent had previously been advised that 
Cassell was not in the so-called ring, at Howard Univer¬ 
sity, and would be a valuable informant due to his honest, 
reliability, and possible knowledge of condition prevalent. 
After interviewing Cassell in agent’s office, it seemed prolper 
to see his files on a padded payroll case, which he reported 
to President Johnson of Howard University in 1931, jand 


i 
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which later, due to Cassell’s insistence, was tried, but the 
accused was acquitted. He refunded the money previous 
to trial. An entire copy of the file was turned over to 
agent. Xo copies of this file were made for this report. 
However, the file gives a slant of conditions in general at 
University and is worth retaining for possible future ref¬ 
erence. The accused, who admits he made false entries of 
his son working for him in this particular case, still 
1247 retains his position of head janitor at the Univer¬ 
sity.” 

That explains how I got into the thing. When Bailey 
sent this report in—it was sent to me from somebody in 
the Department—when he sent this report in to Mr. Bailey, 
Mr. Bailey sent Mr. Cook and Mr. Yanden Heuvel to see 
me to do two things. Because of the report that was made 
in this case and because of things that this fellow Bailey 
said he uncovered, they decided to go into the whole matter, 
and they did, and they sent these people back after me to 
go through my records first, because we had the two million 
dollars to spend on architectural—on contracts, and they 
did. They did; they weren’t partial about the matter; they 
went through my records and made me prove everything 
was idl right with reference to my own conduct and my 
things, and then, because l had been tied into this main¬ 
tenance, why. they, of course, probed right at me to see 
what I knew about the other situation. 

As a result of that, it developed in this way. So as not 
to prolong your time, T am going to skip through here and 
show you how it tied me in, so I couldn’t do anything else 
but be delayed. 

Here is a letter from the Acting Director, Mr. B. W. 
McLaughlin, as Secretary of the Interior, which more or 
less sums the thing up. Tt is a letter of two pages. 

“Washington, D. C. 

October 6, 1934. 

“Refer to File 
D. C. 0109 P. W. 

“Memorandum to the Secretary of the Interior: 

“I transmit herewith the adverse reports of Special 
Agent Belue dated June 28 and Special Agents Cook 
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1248 and Vanden Heuvel dated October 5, covering an 
investigation of alleged irregularities at Ho>vard 

University, Washington, D. C. 

“The report of Special Agent Belue relates to luijnber 
valued at $545.84 which disappeared from Howard [Uni¬ 
versity during the summer of 1932. During the course of 
this investigation irregularities were discovered indicating 
indiscriminate interchange in appropriation funds. 

“The report of Speeal Agents Cook and Vanden Heuvel 
relates to an analysis of the P. W. A. allotment of $98,811 
for repairs and improvements to buildings at Howard Uni¬ 
versity. The investigation involving the disappearance of 
lumber is receiving further attention and a supplemental 
report will be submitted at an early date. 

“The investigation discloses that Howard University 
was notified on August 3, 1933, of the allotment for repairs 
to buildings, and attached to this letter of notification ;was 
a breakdown showing the amounts to be spent on eac*b of 
31 approved projects for which the allotment had been 
made. On August 11, 1933, M. W. Johnson, President, 
presented to the Executive Committee of the Howard ]L T ni- 
versitv Board of Trustees, a different breakdown, which 
was approved. This revised breakdown provided forj the 
expenditure of P. W. A. money on privately owned build¬ 
ings. Thereafter the allotment was spent somewhat indis¬ 
criminately on various projects, some of which were j not 
included on the original list, and a few of which were jpri- 
vately owned buildings. An example of the use of |this 
allotment is the project involving repairing the Pjres- 

1249 ident’s residence. The original breakdown allotted 

# c i 

$105.00 for this purpose. The revised breakdown 
allotted $950.00, and $2,869.74 was actually spent. Another 
example is the allotment of $2,000.00 for the purchase of 
trees and shrubberies. An audit discloses that $24,3Sf).54 
was charged to this project, only $716.90 of which \\' as 
spent for trees and shrubberies. 

“The President and Treasurer of Howard University 
have explained that they thought that this P. W. A. allot¬ 
ment could be used in the same manner that the usual'In¬ 
terior Department appropriation was used, and that reallo¬ 
cations could be made provided that the total expenditures 
did not exceed the total allotment. In this connection it 


i 
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should be noted that the revised breakdown which was ap¬ 
proved hv the Board of Trustees was not submitted to the 
P. tV. A. until February, 1934, and then only upon request 
and after more than 50% of the allotment had been spent. 
On March 10 the Howard University was notified that its 
revised breakdown was disapproved. Even after receiving 
this notification, P. tV. A. money was spent for projects 
regardless of the original allocation. 

“An audit shows that $79,855.99 of the $98,811.00 allot¬ 
ment has been spent and $48,451.26 of the work specified 
in the original breakdown has not been completed, making 
unauthorized over-expenditures of $29,622.50. Of this 
amount, $0,995.45 was spent on projects which were not 
mentioned in the original breakdown. In addition to the 
above, $3,825.44, which was spent on privately owned 
1250 buildings, lias been repaid to the Treasury Depart¬ 
ment, the repayment having been made subsequent 
to the initiation of the investigation in this case. 

“In addition to the above irregularities, the report of 
Special Agents Took and Vanden Heuvel discloses that P. 
W. A. wages were not paid on these projects and discounts 
of 5, 10 and 15% were made from the wages paid on the 
basis of the Economy Act. A further report will be sub¬ 
mitted covering the exact amounts due to the various em¬ 
ployees because of these improper rates of pay and im¬ 
proper discounts. 

“Special Agents Cook and Vanden Heuvel have concluded 
their report with the recommendation that Howard Uni¬ 
versity he directed to reimburse P. W. A. in the amount of 


$29,622.55 for over-expenditures and that consideration be 
given to recommending that the Howard University Board 


of Trustees consider the advisabilitv of removing the Pres¬ 


ident, Treasurer, and Superintendent of Buildings and 
Crounds because of past irregularities and to prevent a re¬ 
currence of the irregularities disclosed by this investiga¬ 
tion. The special agents’ recommendation with reference 
to reimbursing employees should be held in abeyance until 
supplemental detailed data are available. 


“(Signed) B. W. McLaughlin 
“Acting Director. 
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Going over to the excerpts from that minute of the jmeet- 
ing of August 11, which really pulled me into the situation 
because I merely revealed that I heard things dis- 

1251 cussed at that time, that report has this to say about 
those minutes: 

i 

“Excerpts from the minutes of the meeting of Ajugust 
11 are hereto attached and marked Exhibit E. It wjill be 
noted that the list covering improvements and repairs pre¬ 
sented to the Executive Committee was vastly different 
from the original list presented and approved by the P. 
W. A. This list, which was recommended by the Treasurer 
and presented to the Executive Committee, was for ex¬ 
penditures covering repairs and improvements to proper¬ 
ties covered by Federal projects, and for repairs and im¬ 
provements to properties which were not approved Federal 
projects. This list, recommended by the Treasurer of [How¬ 
ard University and presented to the Executive Committee, 
was never submitted to Public Works for approval. ”| 

Then, the other thing that projected me into the situation 
was that the gentleman who used to be maintenance book¬ 
keeper in my section was taken upstairs in the maintenance 
bookkeeping section when they took it over, and he was 
instructed, so be says in his affidavit here— 

Q. Affidavit where? A. An affidavit here. It is iright 
in here. 

Q. Are you going to read what he said? A. T will!read 
how they describe it. 

“In a letter to Mr. A. P. Bailev, Jr., dated Julv 2.1, the 
Director requested a continuation of an investigation \yhieh 
was started by Special Agent Belue. The Special Agent 
in his report, D. C. 0109-P.W., recommended that a thorough 
and exhaustive audit be made of the books of tlow- 

1252 ard University, in view of an affidavit given hi’ the 
bookkeeper at the University, that he was instructed 

to change his books, and in view of tbe fact that the Trea¬ 
surer of Howard University in a letter dated May 21, to 
Assistant Secretary, Mr. Oscar Chapman, enclosing a eheck 
for $3,903.38, admitted that Howard University had!mis¬ 
used funds appropriated for other specific purposes. 

“Investigation reveals that the President of Howard 
University on August 3rd, was officially notified of ain al- 
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lotment for $98,611 for repairs and improvements at How¬ 
ard University, with a list showing the break-down of 
thirty-one specific projects and the amount to be expended 
on each, and the purpose for which this money was to be 
expended. It was ascertained that on August 11, 1933, 
President M. IV. Johnson of Howard University, presented 
another list of projects for approval by the Executive Com¬ 
mittee of the Univcrsitv at a meeting in New York. This 
list which was approved by the Committee at the meeting, 
differed considerably from the original list as approved by 
P. IV. A. No authorization was requested of or received 
from P. W. A. for this reallotment. 

An audit of P. W. A. expenditures at Howard University 
evidenced over-expenditures in the amount of $29,622.55 
on several of the projects. This does not represent a sum 
in excess of the total allotment, but represents the expen¬ 
ditures on several projects over the amount allotted to 
each of these projects originally, by P. W. A. No authority 
was given by P. \V. A. for these over-expenditures. Of 
this amount, $5,887.84 was expended on the Stadium, 
1253 which was not a Federal Project, and $1,107.61 was 
spent on Federal Projects #30 and #31, for uses 
other than specified in the original allotments. The Uni¬ 
versity has remitted $3,825.44 which has been received in 
the Disbursing Office of the Treasury Department, but not 
yet credited on the books of P. W. A. for improper charges 
by the University against Federal Projects. This amount 
is exclusive of the above over-expenditures. 

“Further investigation reveals that hours of labor and 
wage rates at the University on Federal Projects were not 
in accordance with P. IV. A. regulations and no exemption 
was requested of or received from P. IV. A. for these viola¬ 
tions. 

“Treasurer V. D. Johnston authorized deductions from 


5 c f to 15 c /(, from the wages earned by employees on these 
Federal projects from August 16, 1933, to July 31, 1934, 
in the amount of $8,803 of which amount $186.S7 has been 
restored. This deduction was contrarv to P. W. A. regu- 
lations. It was also revealed that workmen for these Fed¬ 
eral Projects were not secured through the National "Re¬ 
employment Service in accordance with P. W. A. regula¬ 
tions. 
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“Recommendation: 

‘‘Your Agents recommend that Howard University be 
directed to reimburse P. AY. A. in the amount of $29,622.55 
for over-expenditures on Federal Projects ir's 1, 7, £j>, 12, 
18, 23, 24, 30 and 31. Also that the University be directed 
to pay employees amounts deducted from their 

1254 wages, also the difference between wages paid! and 
the minimum P. AY. A. wage rates, during the period 

August 16, 1933, to July 31,1934. Your Agents reconnjiend 
that consideration be given to recommending that the Bbard 
of Trustees of Howard University consider the advisability 
of removing from office the President, Treasurer and! Su¬ 
perintendent of Buildings and Grounds because of past 
irregularities and to prevent a recurrence of the irregu¬ 
larities disclosed by this investigation. 

“James E. Cook 

“‘Special Agent, P. AY. A. 

“J. A. Vanden Heuven. I 

I 

‘ ‘ Approved: 

“James E. Cook. 

“Acting Special Agent in Charge. 

Xow, as a result of this, the University did, in ordejr to 

avoid serious trouble, pay the Government back the slums 

as indicated in here. They paid them back $30,000 at i one 

time, and they paid them back that check for this Federal 

money which was tenth on extension properties. 

I have shown how 1 was called into this thing and, from 

the President’s standpoint or view, I was a traitor because 

I revealed the fact that on August 11 the projects \yere 

discussed, and there again the president reviewed to I me 

his determination to see that I was really crushed in j the 

Howard Universitv, the same as he did when 1 insisted 

* m 

that Goff be fired for padding the payroll, and when lj in¬ 
sisted on the mortgages—of the University not being turned 
over. 

When you take this and follow it up into that j Li- 

1255 brarv project, you see this goes right into the j Li¬ 
brary project, where, although we had done jtho 

project, and it had been approved by the University, jthe 
Fine Arts Commission, the National Capital Park jind 
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Planning Commission, and the Department, they held up 
all our pay. This is the background of why these pays 
were held up. 

Here we were under the instructions of this trustee group 
to present all our claims. How could we present all our 
claims when a great many of them were tied up into this 
building situation and because of those conditions which I 
had nothing to do with ? I had nothing to do with the way 
they spent money on their extension. I couldn’t help but 
answer the questions the Government asked me on that. 
Because of that I incurred again the displeasure of the 
University officials, and they told me they were going to 
make it as tough for me as they could, and they have. That 
is the reason we got these claims held up. They made the 
thing so tough we couldn't tell what our claims on the build¬ 
ing were going to be, and we couldn't estimate what thev 
were going to he until the Department seemed to get tired 
of having a different complaint every month on a different 
job, and they sent this examining agent on the job. 

He went over my books and the books of the treasurer, 
and he has records of these talks in New York to show 


how they tied into the situation and why they made recom¬ 
mendations I not be paid. 

He went over Hungate’s receipts and the Buildings and 

Grounds report, and he supported me. It was not until 

after that thing had been cleared up that I had any idea 

what the claims on the buildings would be. 

That is the reason, when I presented my claims to 

1256 Dr. Tobias, I said, “On the matter of these holdups, 

I don't want to set any amount on them. I want 

vou to look at the record with me—vour side and mv side 
• * • 

—and see if 1 haven't been damaged and to see for your¬ 
self if you don’t think I ought to have what 1 think I should 
have.” 


When you go through these records, when you speak of 
August 19, 1933 to October, 1935, there is an attempt to 
say, “Why wasn’t this fellow presenting his claims”? 

It went from one committee to another. Mr. Crawford 
came in. Something happened; he went out. Then in came 
Mr. Hungate, and he continually held up all my pay. And 
then Mr. Flexner got off the Board, and Mr. Hungate 
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stepped ii]) into the position of president of the Boajrd. 
Then eame Dr. John. The same thing’ again. 

Likewise, the same procedure was adopted with these 
committees which were supposed to be settling my claiijns. 

First, I)r. Johnson’s statement to me that “Cassell;, I 
am sending this to Mr. Tobias, whose recommendation— 
Mr. Crawford, I beg your pardon—“whose recommendation 
in the matter shall be final.” 

I had to explain that whole thing that we had been oyer 
to Mr Crawford, to try to convince him we had a case, lie 
was a good lawyer, and he really made me show everything 
1 have shown here and go over the thing carefully. 

Then Crawford said, “Cassell, you have a claim. Yjou 
are going to be paid. Go back and do the building woj’k. 
Don't let the people excite you. Time makes no difference. 
Just as soon as we get you straightened out on these tlnjee 
buildings, we will get you straightened out on that.” 
1257 Well, Mr. Crawford—something happened, and 
he got off the Committee. Then, the next thing! I 
heard, there was a committee consisting of Dr. Johnsojn. 
Thcv said in 1 hMo thev were going to arbitrate. Then came 
Dr. Johnson’s committee. There was no arbitration at ajll. 
I thought arbitration would let me have some look-in, but jit 
didn’t. Nothing happened with the Committee at all. 

The next thing 1 heard was that Dr. Tobias’ committee 
had power to work out the thing. 

All 1 have said in answer to the question has been ijn 
attempt to show you why it was impossible at the minute to 
show what we were going to do, what our claims were, be¬ 
cause they kept us so that we couldn’t move. 

If you read these things, you will see we couldn't movb, 
because we had to keep our own skirts clear. After we sub¬ 
mitted Mr. Tobias the claims, Mr. Tobias told us we had ja 
claim and were going to be paid. 

I said, “That’s the second time T have won this thing,f’ 
then we went away from there, and we couldn’t find out 
what happened. The next thing, immediately after that, Mj*. 
Tobias was not head of the committee. It was proposed 
to arbitrate again. We would arbitrate with the presidenj. 
Nothing ever happened. 

Then we started back again. These conversations be¬ 
tween the president and myself over the phone to settle thip 
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extension claim, and finally it came to the point where the 
president said to me, “Cassell, whether or not I settle by 
arbitration is optional with me.*’ 

I went back to the secretary-treasurer and said, 

1258 “Let me have something on this. What do the 
minutes show?” 

The secretary sent me the minutes, which said arbitra¬ 
tion on the part of the board of trustees was mandatory. 

The president said, “No, it is optional with me.” 

1 had been beat around the bush so much, I went back to 
Crawford and said, “What must 1 dot You have told me 
time makes no difference. 1 have been up and down, up 
and down. You know well how I have suffered financially. 
These people have kept my family hungry, and they would 
have broken my morale, unless I had had experience in the 
armv which taught me morale.” 

When Crawford heard that he said, “I am going down 
to testify for you.” 

Bv a Juror: 

Q. Who was the superintendent of grounds mentioned? 
A. Mr. Edward S. Hope. That is the president’s friend. 

By Mr. Haves: 

Q. Did you ever hear it definitely to be a fact that the 
charges made in the report which you have just referred 
to were not substantiated, and that the person who made 
the report was discharged by the Department? A. I know 
this, and 1 think it is shown by the trustee minutes, that 
the University paid back $30,000 to cover these charges, 
paid back $3,900, and paid back the other money stated in 
here. 

Q. You have testified and stated that the situation was 
adjusted ? A. Yes. 1 know this: that the person who was 
head of the department, Mr. Glavis, who finally left, had 
two persons who finally made the report. Mr. Bailey 

1259 —1 don’t know that Bailey was discharged—or a 
Mr. Cook or Mr. Vanden Heuven. The last I heard 

of Vanden Heuven, he was out in the West, working on the 
same sort of thing. 

O. Do vou know whether anvbodv in connection with this 
report was discharged? A. Mr. Glavis left at that time, 
but whether he left at that time because he made an adverse 
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report, I don't know anything about it. Mr. (Mavis left the 
Department sometime after this was done. 

Mr. Hayes. May this be marked for identification as a 
defendant’s exhibit. 

(Photostatic copy of report was marked as Defendant’s 
Exhibit 20 for identification.) 

Bv Mr. Haves: 

Q. Mr. Cassell, there did come eventually a time wlien 
this report was made by you? When 1 say “report,’!’ I 
mean the filing of claims as of October 21, 1935 ? A. Two 
sets of claims. 

Q. Claims were made by you ? A. Yes. 

Q. Those claims took the shape of two communications 
dated the same date? A. Yes, sir. 

Q. The first of these has alreadv been marked as Pla'in- 
tiff’s Exhibit 183? A. Yes. 

Q. It is addressed to Dr. (’banning H. Tobias, Chairman, 
Howard University Board of Trustees, Committee 
1260 on Finance, Washington, D. C. 

The Witness (reading): 

“In compliance with your request 1 submit herewith tfhe 
claims which 1 have against Howard University. These 
claims fall under two headings, first those which concern tfhe 
execution of my architectural and engineering contracts 
for the Classroom, Chemistry, Power Plant, and Library 
Buildings; and second, a series of miscellaneous claim- 
items set forth by me in my letter of May 24, 1934, to Ij)r. 
Abraham Flexner in response to Dr. Flexner’s written be¬ 
quest of May 21, 1934, to me. This letter deals with tjhe 
first group of claims contained in this paragraph. A secojnd 
letter attached hereto deals with the second group of claifns 
so named. 

“My claims with reference to the Classroom, Chemistry, 
Power Plant, and Library projects center around com¬ 
pensation due me for extra services on these projects, jail 
as set forth in my letter of December 7, 1934, to Honor¬ 
able Oscar L. Chapman, Assistant Secretary of Interim}— 
copy of which letter was forwarded to both Dr. Flexner ahd 
Mr. Hungate. This letter was later the subject of consid¬ 
eration by the Buildings and Grounds Committee without 
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settlement. Copy of this letter of December 7, 1934, to 
Assistant Secretary Chapman is attached hereto. 

“The picture with reference to the extras due on these 
projects is the same at this date as when set up by me on 
December 7, 1934, with the single exception of the power 
plant. 

“Records of the Trustees, Department of Interior, 
1201 and The Comptroller General show that the manner 
in which the power plant project is let in seven (7) 
separate contracts, in lieu of one general contract, and also 
the unusual difficulties which have surrounded the execution 
of this project, due to the awarding of two (2) of the im¬ 
portant separate contracts to M. H. Pagenhardt—have 
caused very considerable extra work for both the architect 
and the consulting engineers. The engineering coordina¬ 
tion report on this power plant project—prepared and 
signed as of .June 14, 1933, by the Supervising Engineer of 
Fuel Economy Section of the Bureau of Mines; Francis R. 
Weller, Inc., consulting engineers; and the undersigned 
architect—sets up the complete chronology of this power 
plant project. Copies of this report are already in the hands 
of the Trustees of Howard University, and Department of 
the Interior. 

“The execution of the architectural contract which I hold 
for the power plant project is based on the project’s being 
let in one or two contracts. The extra compensation on the 
power plant project is due for the extra work involved in 
my supervising the seven (7) separate contracts. Substan¬ 
tiation for such interpretation is contained in Article (5, 
A. I. A. Document Xo. 177. 

“Listing of sums due both the undersigned as architect, 
and Francis R. Weller, Inc., a consulting engineers at pres¬ 
ent for extra work in connection with the four building 
projects at Howard University is therefore as follows; 


‘‘Classroom Bid};.—extras involved—architect 
“ “ 4 * cons. eng. 

1202 “Chemistry llldg.—extras involved—architect 
“ “ “ “ cons. eng. 

‘‘Power Plant Bldg.--extras involved — architect 
“ “ “ “ 44 cons. eng. 

“Library 4 4 4 4 4 4 architect 


$190.00 
$1100.00 
3021.00 
S91.00 


$ 9 : 1.00 

$2<‘>s;.oo 

C75.00 


$5202.00 $3452.00 

“There is due me the sum $5,202.00 for tangible 
extra services in connection with the architectural 
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work on the Classroom, Chemistry, Power Plant, and the 
Library buildings. The sum $3,452.00 is due Francis R. 
Weller, Inc., for similar extra consulting engineering ser¬ 
vices on these same projects. 

“In addition to the above mentioned extra amounts due 
the undersigned, all of which are tangible, there is ajso 
the matter of intangible damages which I have suffered!to 
my credit reputation and character by reason of the con¬ 
tinual withholding of my fees on the part of the University 
Administration. I readily admit that it is the University’s 
just privilege to be allowed to reasonably question any pay¬ 
ments due me or any other contractor, but the procedure 
in my case has been most unusual, in that the records se^m 
to indicate a definite plan to embarrass me—financially!— 
by withhoding my payments. 

“There have been no less than nine (9) such cases sub¬ 
mitted to the Department of Interior by the University for 
investigation, and after each such investigation it has be^n 
developed that the position taken by the University admin¬ 
istration and their advisors—Messrs. Ilegeman-IIarris, !of 
New York City, in their procedure of withholding my p<iy, 
have been untenable. The records of the Interior 
1263 Department, the University, and the Courts will 
show the extent of my financial difficulties, specifi¬ 
cally, as the result of this procedure, and also as a result |of 
the fact that the Library project was suspended with. F|or 
these intangible damages 1 ask compensation agreed to by 
the Trustees after they satisfy themselves the extent |to 
which I have been damaged. 

“Thanking you for the opportunity of the conference ito 
discuss these matters, I am j 


“Very respectfully yours, 

“Albert I. Cassell, 
“Architect.” 

Bv Mr. Haves: 

• 

Q. In this, Mr. Cassell, there are four items relating ito 
the classroom building, chemistry building, power plaijt, 
and the library, and an additional one that you refer to <jis 
the intangible one, having to do with damages? A. That is 
correct. 
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Q. With respect to the items which are listed, those items 
are not part of the suit here, for which you are making 
claim; is that correct? A. Xo, sir, but you are presenting 
them, and I am glad you do, because it shows one of the 
reasons why we could not make out a report at the earliest 
date, because there the committee was set up to consider all 
the claims, and we couldn't consider them all until we got to 
some point where we knew what they would be. 

Q. Is the answer to my question correct: that you are not 
making claim in this suit for any of the things listed in the 
particular communication? A. It was one year at 
1264 that time that they withheld them, and after with¬ 
holding them for one vear to a total of three vears, 1 
got them all. That was the reason for that seventeen-year 
audit that the Comptroller General's Office made. 

Q. So, that letter passes out of the picture? A. It does 
at this time except for one thing, Mr. Hayes. 

Q. All right, sir; go ahead. A. That portion which 
passes out of the picture are the extras which were then due 
me on the buildings I mentioned and also the extras which 
were due Francis R. Weller, which were paid. 

After that those were paid finally and traveled on from 
this to three years afterward, but that letter is not out of 
existence in so far as intangible damages are concerned bv 
reason of this long situation of holding up my pay. 

We kept hammering at it, stating it to the Department, 
stating it to them, and not beating around the bush, men¬ 
tioning the name of Hegeman-ilarris, mentioning the names 


of other folks, showing why lie had held up these payments, 
and in the report which was sent to me by Dr. Bell, 1 be¬ 
lieve, which had in it in excess of twenty pages, they tried 
to show why lie held up this money for various and sundry 
reasons. 

So, when you ask the question if this letter is out of exist¬ 
ence, it is out of existence in so far as the demands shown 
by this letter have been paid, but not as far as intangible 
damages are concerned. 

Q. 1 asked you as far as this case is concerned. A. All 
right, sir, if that is what you mean. 

Q. They are out of the case? A. Yes. 
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1265 Q. At the time this request was made, October! 21, 
1935, that was, at that time, a part of the claims 

which you were just reading? A. Yes. 

Q. Then, there was this supplemental letter or the jap- 
pended letter? A. Yes. 

Q. This appended communication is addressed to jDr. 
Channing H. Tobias, Chairman of the Howard University 
Board of Trustees Committee on Finance, Washington, 
D. C., and is dated October 21. 1935. A. That is in the Rec¬ 
ord on my side. 1 believe that must be the plaintiff's copy. 

Q. It is either under the same number or some s!ub- 
number. 

| 

(Mr. Hayes read tin* letter referred to.) 

1266 “October 21, 193$ 

“Dr. Channing H. Tobias 
Chairman Howard University Board of 
Trustee Committee on Finance 
Washington, D. C. 

“Dear Sir: 

| 

“As heretofore mentioned in attached correspondence!of 
this date with reference to my claim against the Howaird 
University, this letter deals with a series of miseellancojus 
claim-items set forth by me in my letter of May 24, 1934, j to 
Dr. Abraham Flexner. in response to Dr. Flcxncr’s written 
request to me of May 21,1934. 

“My letter to Dr. Flexner—copy of which is attached 
hereto—is specific in every case, except the matter of the 
sum due me for my services on Howard University Exten¬ 
sion projects. This sum 1 shall presently supply. The facts 
briefly surrounding the money due me for my services on 
Extension are as follows: j 

“(a) 1 was appointed as Agent for Howard University 
Trustee Committee on Extension in the month of July 
1929: the certification of the Secretary of Howard Univer¬ 
sity Trustee Committee on Extension as to this fact is at- 
tached hereto. 

“(b) In the capacity as such an Agent T handled with 
care, honesty and success—$805,226.07—in the purchase of 
properties, and $192,722.34 in gross income from thejse 
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properties, and served in this capacity from July 1, 1929, 
through January 1, 1933, a period of 3 1 /> years. 

“(c) The fact that I performed my work satisfactorily is 
attested by the attached letter under date June 29, 1929 
from the President of the University; February 3, 

1267 1930, from Mr. AY. \Y. Brierley, Secretary of the Gen¬ 
eral Education Board, and February 8, 1930, from 

the President of the University. 

“(d) Proof of my working satisfactorily with the said 
Trustee Committee on Extension is attested by the attached 
photostat copy of the Order Xo. 107 issued by the Chairman 
and Secretary of the Trustee Committee on Extension, di¬ 
recting the Secretarv-Treasurer of the Universitv to de- 
liver to me an Extension check of the sum noted and desig¬ 
nating me in the order as the Agent for Trustee Commit¬ 
tee on Extension. There are 107 such orders totaling $805,- 
226.07 as mentioned above. 

“My final report on Extension covering my 3’V*> years’ 
work was delivered to Dr. Abraham Flexner bv registered 
mail on April 21, 1933, and acknowledged by Dr. Flexner 
April 24,1933. My final letter to Dr. Flexner on this matter 
requested compensation and Dr. Flexner’s letter of April 
24, 1933, to me informed me that he was transmitting both 
my letter and the final report to the then chairman of com¬ 
mittee on buildings and grounds for such action that he 
deemed proper. 

“The Universitv recognized that mv services on Exten- 
sion were outside of my position as architect, and sought, 
first, on November 2, 1929, and again on April 1,1930, to ob¬ 
tain funds from the General Education Board to pay me for 
my extra services.” 

I have interrupted myself to explain these two communi¬ 
cations as being ones about which we have had some refer¬ 
ence in this cross-examination, which you have pre- 

1268 pared for the president’s signature, and the report 
of April 1, 1930, which you submitted to the presi¬ 
dent. A. Yes. 

Q. (Reading): “My services to Howard University al- 
wavs in each vearlv instance have been on the basis of 

V » • 

specific written contracts. This clears up the proper extent 
of my services. In recognition of this condition the Uni- 
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versity awarded me extra compensation for my services in 
connection with Maintenance. The specific amounts of I my 
claims for miscellaneous items as mentioned in my letter of 
May 24, 1934, to Dr. Flexner, and also in this particular 
letter are as follows: 



Extension services 3 1 /** years—2.6'/ of 
$946,658.66 in purchases and revenue .... $26,25<j).00 


“2. Reimbursement of monies paid personally 
to Edward Thomas for clerical services in 
assisting to prepare final report delivered 
to Dr. Flexner this being over and above 
$300 alloted by Trustees for this purpose.. 15^.90 

“3. Reimbursement of monies paid personally 
to Marv .T. Davis for clerical service in 
assisting to prepare final report delivered 
to Dr. Flexner this being over and above 
$300 alloted by Trustees for this purpose.. 121|.50 

“4. Reimbursement of sums paid by the under¬ 
signed to R. P. Andrews, stationers, Wash¬ 
ington, D. ('., for office supplies, etc., pur¬ 
chased to set up Extension Accounts in 
office of undersigned. 198.44 

“5. Reimbursement of sum paid by the under¬ 
signed to Major E. A. Hind, power plant j 

specialist of the then office of Colonel Grant, 
for consulting engineering services in con¬ 
nection with Ihe semi-final survey for 

1269 Howard University’s power plant project oOOLOO 


“There is due me the sum. $27,223j.S4 

—for services herein mentioned. 

“I welcome the opportunity to arrange the settlement!of 

same with your Committee or its representatives. 

“I will, of course, pay my obligation I owe the Howard 

Universitv when such settlement is made. I 

• 

“Very respectfully yours, 

“Albert T. Cassell 
A rchitect. 
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Bv Mr. Haves: 

i * 

Q. Now, Mr. Cassell, this lists five individual items total¬ 
ing $27,223.S4, and at the same time you have already indi¬ 
cated that von at that time submitted about five claims 
* 

which are set forth in your communication, the four having 
to do with the specific projects and the one intangible having 
to do with damages; is that correct? A. Yes. 

Q. That was submitted as of September 21, 1935; is that 
correct? A. Yes. 

Q. Mr. Cassell, was this minute of the Trustee Board 
dated October 22, 1935, which is some three days subse¬ 
quent to the date of your communication from which I have 
just read, was this vote of the Trustee Board brought to 
vour attention: 

“After discussion, it was voted: 

“That the claims which the Architect, Albert I. Cassell, 
has presented to the University for services for which he 
alleges no compensation has been made, be referred 
1270 to the Executive Committee of the Board, with 
power, and 
“Voted. Further, 

“That the Board of Trustees recommends to the Execu¬ 
tive Committee that if necessary and unless otherwise pro¬ 
vided for, settlement of these claims be effected through 
arbitration by a committee of three, one member to be ap¬ 
pointed by the Architect as his representative, one member 
to be appointed by the Executive Committee as the repre¬ 
sentative of the University, and a third member to be ap¬ 
pointed as jointly agreed upon by Mr. Cassell and by the 
Executive Committee: it being provided that the award 
of this committee of three shall be final and binding upon 
both the Architect and the University.” 

A. Is that all ? 

Mr. Magee. Do vou have a communication on that? Has 
^ * 

he got a letter? It is difficult to ask a witness and then to 
read from the minutes and ask him if he got that. Of 
course, if he got a letter— 

Mr. Hayes. I asked him, Mr. Magee, if this action of the 
Trustee Board was brought to his attention. I suggest, if it 
is difficult for him to answer that, you can suggest how that 
difficulty can be remedied. 
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j 

The Court. The Court understands that counsel for the 
defendant read from this minute and then the plaintiff 
asked him if that was all. Then counsel brought the book 
around to show the plaintiff whether it was all, and that is 
as far as it has got. 

1271 Mr. Haves. Yes. 

- , I 

Mr. Magee. Yes. 1 have no objection. 

Mr. Haves. 1 merelv wanted to show it to him. 

The Court. That is my understanding. 

The Witness. The reason I asked if that was all: As 
1 remember the situation, I got from the secretary-treasurer 
from the minutes here, 1 got them after that, and there in 
the record is only the minutes which you looked at, biff as 
I remember that minute got from Dr. Scott recites this: fact 
that Dr. Tobias made this report to the full Trustee Board, 
and the minutes set forth they had a three and a half jiour 
conference with me that day, and the next thing Dr. Tobias 
had resigned from the committee. 

I would like to see that report of the committee. You! see, 
that was Dr. Tobias’ special committee. 1 am certain tihere 
is something else in the minutes. That is already in; the 
record. 

! 

Bv Mr. Haves: 

•> V 

Q. Referring to the minutes of the Executive Committee? 
A. No, Tobias’ committee, was the special committee! ap¬ 
pointed with power to settle these claims. When thej re¬ 
port was made to the Board, was made by the chairmajn of 
that committee, but this does not say anything about tha|t: it 
does not tie into that at all. 

Q. May I make this suggestion so there will not bejany 
misunderstanding: T am reading what is there? A. ^ T es. 

Q. You said, “That is all.” T didn’t stop short of any¬ 
thing? A. No. That is what my thought was about 

1272 it because anybody checks back what happened, jand 
it seems logical that these things would be reported 

in the committee, what happened in the Board, and that is 
in the minutes, but it does not say. I 

Q. These minutes will be available to you and your coun¬ 
sel for perusal, but T stopped at the place where it stopis in 
these minutes, did T not? A. Yes, but those aren’t!the 
minutes I got. 


I 
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Q. But those are the minutes which appear in this hook? 
A. Yes, those are the minutes which you read. 

Q. All right, sir. 

Dr. Johnson has just called my attention to perhaps what 
you have in mind as immediately preceding rather than 
coming after. That is just above what 1 read. 

A. Let me see it. 


(Mr. Hayes handed a book to the witness.) 

Q. (Heading): “Dr. Tobias, Chairman, reporting for 
the Committee, advised that the Special Committee, com¬ 
posed of himself, Mr. Young and Mr. Hungate, held a 
three and one-half hour conference with Mr. Cassell the 
evening of October 21st: that the materials constituting his 
claims should be fully studied and reported on later, as 
members of the Committee have not had time, either fully 
to digest the materials submitted by Mr. Cassell, or to 
recommend with regard thereto. 

“Also, Dr. Tobias stated he would not be able further 
to serve on the Committee, and requested that his resig¬ 
nation as Chairman and as a member of the Committee on 
Settlement of the Cassell claims be accepted." 


A. That is the first thing I got. What I asked you 
127'-) to do would be to pick out that exhibit which was sent 
to me, which was accepted, and see if that gives it, be¬ 
cause this is the first time I have seen this book. 

Q. That is just a matter of correcting a suggestion that 
there was some additional thing, but that covers all of it 
that 1 have read. A. The importance of the situation in 
this case is just like it has been before. Then* were actions 
in the Board covered in the minutes which were fed out to 
me piecemeal, a little piece here and a little piece there, so 
my answer was that T asked you to please look at the ex¬ 
hibit, but that is what I got. 


Q. Is it your suggestion you got this piecemeal ? A. I 
think so. 

The Court. The Court will take a recess for five minutes. 


(Thereupon, there was a brief informal recess, at the 
conclusion of which the proceedings were* resumed as fol¬ 
lows:) 
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Mr. Hayes. Will your Honor indulge me just a second? 
The Court. Certainly. 

* i 

Mr. Hayes. Very well. Shall 1 proceed? 

The Court. Yes. 

Mr. Hayes. All right. 

j 

By Mr. Haves: I 

Q. During the recess period, Mr. Cassell, your counsel 
handed to me these two offers of exhibits by you, and 1 take 
it these are already in evidence? A. Yes, sir. Tlnjt is 
the reason— 

Q. Just a minute. These came into your posses- 

1274 sion how? A. As 1 said before, we went beforejthis 
committee, Mr. Tobias’ group, and nothing happened 

after that. I began to prod the secretary to find out \yhat 
had happened, and finally after quite some time this tjiing 
came to me in 1936, and he handed me this. 

Q. You didn’t protest until 1936? A. No, sir, 1 didn’t 
get this, but I convinced Dr. Scott I would have to get it. 
He made it up and handed it to me. 

Q. What T have been handed reads; 

“Dr. Tobias, Chairman, reporting for the Committee* ad¬ 
vised that the Special Committee, composed of himself, 
Mr. Young and Mr. Hungate, held a three and one-half hour 
conference with Mr. Cassell the evening of October 21st; 
that the materials constituting his claims should be fjullv 
studied and reported on later, as members of the Committee 
have not had time, either fully to digest the materials kub- 
mitted by Mr. Cassell, or to recommend with regard thereto. 

“Also, Dr. Tobias stated he would not be able further to 

• 1 
serve on the Committee, and requested that his resignation 

as Chairman and as a member of the Committee on Settle¬ 
ment of the Cassell claims be accepted. 

“After discussion, it was voted: 

“That the claims which the Architect, Albert T. Casbell, 
has presented to the University for services for which he 
alleges no compensation has been made, be referred tojthe 
Executive Committee of the Board, with power and 
“Voted, Further, 

1275 “That the Board of Trustees recommends to!the 
Executive Committee that if necessary and unless 
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otherwise provided for, settlement of these claims be 
effected through arbitration bv a committee of three, one 
member to be appointed by the Architect as his representa¬ 
tive, one member to be appointed by the Executive Commit¬ 
tee as the representative of the University, and a third 
member to be appointed as jointly agreed upon by Mr. 
Cassell and by the Executive Committee; it being provided 
that the award of this committee of three shall be final 
and binding upon both the Architect and the University.” 

That is exactly the thing I have just read to you now? 
A. Xo, sir. 

By the Court: 

Q. Does the Court understand the plaintiff to say he did 

not have any information about this, of the action of the 

Board, until sometime in 1936? A. Yes, 1936. The reason 

I said, “Xo, sir,” was this: 1 didn’t recognize the thing. 

That is the first time 1 have ever seen this book. If some 

reference was made to Tobias’ committee, he could have 

tied it in in there, but you picked out the second half, and 

the onlv thins? I could tell bv some reference to Dr. Tobias 
• *. • 

was that there was some reference about their having this 
three and a half hour committee. 

By Mr. Hayes: 

Q. I then failed your attention to the first part of that. 
What 1 am asking yon is, is that an exact minute of the 
Board of Trustees with both of the sections ? A. Yes. 
1276 That is how I got it. 

Q. Xow, Mr. Cassell, reading from your communi¬ 
cation dated Xovember 14, 1935—and I think this also was 
offered in evidence as a part of your case, but my copy does 
not bear an exhibit number—a communication from you to 
Dr. Johnson: 

“Xovember 14, 1935 

“Dr. Mordecai W. Johnson 
President, Howard University 
Washington, D. C. 

“Dear Sir: 

“Answering your verbal inquiry of Xovember 13, 1935, 
as to whether or not in the matter of the settlement of my 
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claims against the University which claims were presented 
to special trustee committee on October 21, 1935, I wbuld 
agree to the principle of arbitration, I have the following 
comment to make:”— 

i 

October 21, 1935, was the letter I read in two sections? 
A. Yes. 

Q. (Continuing reading:) 

“1 would agree to the principle of arbitration as a method 
of proper, fair, and expeditious settlement of the claimjs in 
question, PROVIDED, said arbitration takes such form land 
scope of activity as this: 

“(a) The claims which I have against Howard Univer¬ 
sity for extra compensation due for extra services onjiuy 
architectural contracts for the Chemistry, Power Plant, Ed¬ 
ucation Class-room, and the Library Buildings are not Sub¬ 
ject to arbitration in such a form as you mention; the con¬ 
tracts themselves set up a method of settlement of any ques¬ 
tions in which the Department of Interior acts asjthe 
1277 linal authority. This would exclude consideration of 

these items from anv such arbitration as vou nien- 

• * 

tion. There is no reason why these items can not be Im¬ 
mediately disposed of.” 

Those are the four items in your letter referring to the 
intangible value, the question of damages; is that rigjit? 
A. Yes, because vou see we are setting forth the item! of 
the consulting engineer. 

v v b j 

Q. 1 mean, there were four separate items having toi do 
with the four separate projects? A. Four separate total 
items. 

Q. One for yourself and one for the consulting engineer ? 
A. Yes. 

Q. (Continuing reading): 

“(b) It would seem to me that such arbiters, if and when 
chosen, should not have among them members of the board 
of Trustees of Howard University. 

“(c) It would seem to me proper that if arbitration! is 
gone into as a means of settling these claims, two arbiters 
—one chosen by the University, and one by myself would 
first be appointed and that these arbiters would then pro¬ 
ceed to hear the case, and in case of disagreement betwden 


i 
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the arbiters each of the two original arbiters would have an 
equal voice in selecting a third arbiter." 

You made reference to the intangible ones, the damage 
item, that was a part of the first letter; with reference to 
the second part, you referred to the extension project which 

was divided into five heads, which, as I remember, 

1278 was in your letter of October 21st, 1935? A. Yes. 

Mr. Haves. For the record, 1 was reading from 
Plaintiff’s Exhibit No. 191. 

By Mr. Haves: 

« * 

Q. Now, did you receive this communication of November 
19, 1935, from Dr. Johnson to you: 

“Dear Mr. Cassell: 

“Please allow me to acknowledge and to thank vou for 
your letter dated November fourteenth. I shall bring your 
views to the attention of the Executive Committee of the 
Board of Trustees at their next meeting. Meanwhile I am 
going forward at once to have the tangible claims, which 
you have presented on your own behalf and on behalf of the 
consulting engineers appraised so that the Executive Com¬ 
mittee may be in position to present a comprehensive mem¬ 
orandum, with recommendations bearing upon them all, to 
the Department of the Interior within the shortest possible 
time. 

“Sincerelv yours, 

“(Sgd.) Mordecai W. Johnson 
“Mordecai W. Johnson.” 

That has been offered as your Exhibit No. 192, and I 
take it that you received that communication; that is cor¬ 
rect, sir? 

Mr. Magee. We admit that. 

The Witness. Yes, sir. 

Mr. Hayes. I take it that you did, since you offered it. 

Will your Honor indulge me just a second? 

1279 The Court. Yes. 

Bv Mr. Haves: 

• • 

Q. Mr. Cassell, regarding what has been referred to as 
your tangible claims, 1 will read to you from a report on 
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that, and will you be good enough to tell me whether or!not 
these things did actually happen which 1 am outlining to 
you: 

“The President of the University on December third had 
conference with the Treasurer of the University and \Hth 
Messrs. C. I). Brady and R. M. Dawson of the Ilegenian- 
Harris Company on the tangible claims of Albert I. (pas¬ 
sed, architect, in connection with the classroom, chemistry, 
power plant and library projects. At this conference a 
careful survev of the architect's tangible claims was made 
and the following conclusions were reached:” 

Mr. Magee. What date is that? ! 

Mr. Hayes. This is December 3rd, 1935, a conference ire- 
port. 

(Continuing reading): 

“1. Regarding the architect’s claims for extra compenjsa- 
tion on the classroom building. 

“It is agreed by the conferees that the order of the Trus¬ 
tees requiring the removal of the classroom building 65 fjeet 
westward from the original location, required additional 
work of the architect and of the engineers after the filial 
plans and specifications had been approved and after jhe 
contractor had actually moved on to the site and had begun 
work. In the absence of any more accurate method of ar¬ 
riving at a judgment regarding the proper cost i‘or 
1280 such additional work the conferees agree that the 
figures presented by the architect, namely, the sum; of 
$190 for the architect and $95 for the consulting engineers, 
totaling $283, are probably proper estimates. 

“The President therefore recommends: 

“That the Trustees certify the said claims to the Gov¬ 
ernment for payment.” 

There are a number of claims. Perhaps the best wjav 
would be to take each one. Did that happen? Were you 
paid as a result of that recommendation? Did that happen 
and were you paid? A. The wav I would like to— 

i 

Bv Mr. Haves: 

» • 

Q. Go ahead, sir. A. The answer to that is set forth aiid 
is that from the beginning until the end it was a tortuous 
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trial trying to get my claims paid. When you read this— 
these same claims were presented in December, 1934. They 
were due then. Now, that letter shows December, 1935, but 
what happened in the meantime ? 

If you look at that first report, you see first the Hart 
Committee. 

Q. The Hungate Committee, the Hegeman-IIarris Com¬ 
mittee. A. First, they decided they weren't going to pay 
anything; then they had another meeting, and they gave us 
an approval on the classroom buildings; then finally they 
gave approval on the power plant, and finally you get about 
a year after that these things should be paid, should be 
certified to the Department. 

Why did they pay off? The reason was this: because I 
had protested all along, to the president, to the De- 
1281 partment, and finally 1 got in to see Mr. Belue and 
laid down these claims because Mr. Belue told me the 
University didn’t owe me anything. 

I said, “Here are the things they owe me on the Gov¬ 
ernment contracts.” I laid down each one of them and 
showed him the whole series of these actions, and the De¬ 
partment itself, after holding it up, said, “This fellow—”. 
After they said, “Pay this fellow,” when the treasurer 
sent my voucher to pay, he attached a little rider of protest 
to the voucher to the Department. 

What did the rider do? When the thing got to the comp¬ 
troller General’s office, he held it up, and then the Secretary 
of the Interior finally wrote to Dr. Flexner about that, and 
then the Department ordered them to pay. 

Now, when you read it now, it looks as though I was paid 
without difficulty; that does not give the clear picture sure, 
they said, “Pay.” Yes, we were paid because we protested 
to the Department, but even if you look at this situation 
that the library extras, their answer was to give it because 
it was embarrassing to them after going around to 14 uni¬ 
versities and after there wasn’t any fault to find with the 
library plans, and they held up the library, but when you 
read this as of December, 1935, understand we went all 
through torture before they presented that because the 
Department was following them. 
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Q. Mr. Cassell, after a year’s time it was passed hnd 
you were paid? A. It wasn’t that; I wasn’t paid thcnj at 
all; that is when they said they were going to. 

Q. They recommended it and you were paid? A. EVen 
after that they go hack with the justification for the 
1282 extras. 

Q. Let me take the next one. 

(Continuing reading): 

j 

“II. Tangible claims in regard to the chemistry buildijng. 

“In regard to the claims of $1100 for the architect and 
$249 for the consulting engineers against the appropria¬ 
tion for the chemistry building, the conferees agree that 
the extra work claimed to be done by the architect in [his 
memorandum addressed to the Honorable Oscar L. Chjip- 
man under date of December 7, 1934, was actually done, for 
there is in the possession of the University some 19 revised 
drawings and an addendum giving evidence of the extra 
work done in connection with the specifications. In the 
absence of any definite agreement in advance between the 
University and the architect, regarding the sum to be paid 
for the said extra work and in the absence of any more ade¬ 
quate measurement of the cost of the same, the conferees 
are agreed that the figures presented by the architect ap¬ 
pear reasonable and should be allowed. 

“The President therefore recommends: 

“That the Trustees certify the said claims to the De¬ 
partment of the Interior for payment, namely, for tjhe 
architect, $1100, for the consulting engineers, $249, tojtal 
$1,349.” 


A. What is behind that item ? In order to excuse tlieim- 

selves—“in the absence of anv definite agreement between 

* ^ 

the University and the architect”—they had previously 
turned that item down; finally they come around 
1283 to it because with regard to that chemistry binding, 
Howard University was first taking its heat, light, 
and power from Freedman’s Hospital, which had a direct 
generating plant. 

Bv the time the chemistrv building was cut out the second 
time—it was cut out the second time—Howard University 
was then in a position to manufacture with its own power 
plant, A. C. current, and they ordered me to make suph 
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changes, after they approved, that would be necessary to 
supply A. (\ current instead of direct. In the chemistry 
building they had all the voltages, high frequency, and of 
course that meant extra work. Now, they knew in De¬ 
cember, 1934, that the things were due. They knew the 
contract provides that after the work is finished in con¬ 
tract form and the architect is required to do extra work, 
he is entitled to be paid extra. They ordered me to make 
those changes and then held me up for a year on this thing. 

When it is read now, it looks as though I got paid without 

anv difficultv. 

* * 

Q. You have fully explained? A. Yes. 

Q. Now, referring to III. 


“Tangible claims against the heat, light and power plant. 

“As touching the claims of the architect for additional 
compensation of $3,021 for himself and for the consulting 
engineers on the heat, light and power plant the conferees 
find themselves at a disadvantage on two counts, namely: 
(1.) the non-existence of any advance agreement between 
the architect and the University regarding the extra 
1284 work to be done and the amount to be paid therefor; 

(2) the fact that the orders for two major portions of 
the extra work to be done appear to have been issued by 
officers of the Government without prior consultation with 
or consent of Howard University. It appears, however, 
that the work claimed to have been done by the consulting 
engineers and specifically listed in their letter to the Treas¬ 
urer under date of August 14, 1935, was actually done. In 
the absence of any prior agreement between the consulting 
engineers and the University regarding the amount to be 
paid for said extra work done, and in view of the fact that 
an order authorizing the same in the amount of $2,684 has 
been issued over the signature of the Assistant Secretary 
of the Interior, without the prior recommendation of How¬ 
ard University, the conferees are of the opinion that this 
probably represents an equitable appraisal. 

“The President therefore recommends: 

“That the Trustees certify the said $2,684 to the Depart¬ 
ment of the Interior for payment to the consulting en¬ 
gineers. 

“The sum of $3,021 claimed by the architect for himself, 
is closely allied with the $2,684 claim presented by himself 
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on behalf of the consulting engineers. The following sub¬ 
stantia! elements seem to support the architect’s claim: 
(1) the extra work required in the development of plkns 
for complete coal and ash handling equipment as well; as 
oil equipment; (2) the extra work involved in handling jtlie 
difficulties incident to the discovery of water at the founda¬ 
tion of the building, after construction had pro- 
1285 ceeded considerably; (3) the extra work involved in 
the difficulties incident to the Pagenhardt contracjts; 
(4) the extra work involved in supervising seven separate 
contracts. In the absence of any prior agreement between 
the architect and the Univesitv establishing the amouhts 
to be paid for the said extra work and of any more lac- 
curate method of determining the cost involved, the cpn- 
ferees are agreed that the architect’s estimate is probably 
reasonable. 

“The President therefore recommends: 

“That the Trustees certify to the Department of the 
Interior the said $3,021 for payment to the architect.” j 


A. There again you get what I consider a concrete ex¬ 
ample of the trustees not knowing, not understanding {he 
Government procedure. I know Hegeman-IIarris, who was 
advising them, didn’t know either, or they didn't want! to 
know or advise them correctly. When the extra work Was 
authorized without consent of the Univcrsitv, vou shoilild 
see the other side of it. 

What happened in the power plant constructed out I of 
Government funds? In the power plant, whatever is con¬ 
structed is under the supervision, so far as all the figures 
are concerned, all costs, some execution in a department!of 
the Department of the Interior, I’nitod States Fuel Econ¬ 
omy Section and all that comes under the Bureau of Mines. 

What happened in this picture wasn't new to Howajrd 
University, and the services that we made for Howard for 
this money if the power plant was to have the ap- 
1286 proval of the United States Bureau of Mines—it had 
to have it. 

I have already testified in regard to this controversy 
in the Congress over the fuel and oil, it was the Bureau jof 
Mines decided that, ’’Cassell, you must make two sets jof 
drawings; you must burn either coal or oil, and if oil fijel 
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becomes short, you must be able to change over without 
st ructu ra 1 changes. ’ ’ 

The Bureau of Mines demanded these services. 

Now, they know—that wasn’t unknown to the University; 
thev knew the Bureau of Mines. When I came back in 
December, 1934, and presented this, they knew it was under 
the Bureau of Mines; so it wasn’t without notice to them. 

How could 1 give them notice? The Government ex¬ 
pects you to do this, to iron this trouble out so it would 
burn either coal or oil. 

How could I tell what the Government was going to do 
until the bids were received? It was the head of the Fuel 
Economy Section, the consulting engineers: “Cassell, 1 
have had a chance to look over the whole situation. What 
would more than one cost?” 

In fact, the job was done by one contractor, as the build¬ 
ing was, but what it would cost if the Government split this 
job into different sections—how could I tell what the Gov¬ 
ernment was going to do? To put the job out as it was 
demanded it be put out. 

The University knew that that was subject to the Gov¬ 
ernment, letting the whole thing in separate contracts in¬ 
stead of one contract. Or when the Government said, “We 
will take these seven contracts. Cassell, you will have to 
build a building with these seven contracts,” then they 
come back in that letter there, because that went to 
1287 the Department, and said they had no advance notice 
of this Government work. They were part of the 
letting; they knew it as soon as I knew it. 

We called their attention to it. The job started in the 
summer and their attention was called to it in December. 


They just put us off for a year, saying two extra orders 

were given without involving the Universitv. Yes, thev 

were involved; vcs, thev knew it. 

* ' • 

They knew we were driving piles along in the foundation 
when we ran into Tiber (’reek. We let that, and thev said 
that was extra consideration involving $1400. 

The University complained bitterly because these people 
hadn't gotten the consent of Hegeman-Harris and the 
president to pay those extras. If that wasn’t paid, the 


street would have fallen in. That is what they are com¬ 
plaining of: they let the extras without consulting them. 


I 


i 
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Then they said what is the situation here? These high 
pressure lines, they said you have got to get them fixed, and 
T did that, so they come back and complain about the fact 
that they weren’t consulted about that. They knew \jcho 
was controlling, the controlling bureau and they knew abbut 
the extra work, and the minute the contracts were let, they 
said they weren’t given notice. 

Q. Up to the time that this indicates that they did certify 
those payments and you were paid? A. Yes, I was, and 
then I had another four-year lapse because these vouchers 
that the secretary sent through, when it came time to get 
the power plant contract settled I could not get any moijiey 
because the Comptroller General held, withheld that 
1288 eleven hundred dollars, held it in accordance \\ J ;ith 
the letter which thcv had from the treasurer holding 

• i ' 

up that work for nothing. 

Q. They did certify this and you were paid? A. Yes.j 

Q. This is in the amount of $3,021, and you mentioijed 
eleven thousand dollars. A. That is tied up with the -same 
item. The mere fact they certified it to the Department, 
didn’t mean I was paid. They certified it to the Depart¬ 
ment and stuck a rider on it there and put me in the ditbli. 

Q. With respect to IV: 


“Claims for extra work on the librarv. 

%> 

“The conferees considered with care the architect’s claim 
for $891 compensation for extra work done in connection 
with the library. They are of the opinion that the wojrk 
cited as extra by the architect cannot properly be con¬ 
sidered to he extra in view of the following quoted portions 
of the contract between the architect and the University, 
signed Januarv 15, 1934: 

“The architect will revise the preliminary and cabinet 
sketches until they meet the requirements of the Univer¬ 
sity : also revise the working drawings and specifications 
until final approval, all without additional compensation, 
except if. after approval of the final sketches a radical 
change in plan or design is determined upon, requiring new 
sketches and new working drawings, additional compensa¬ 
tion will he due the architect in an amount to ])0 
1289 mutually agreed upon, or in case of disagreement, 
the additional compensation is to he determined by 


i 

I 
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the University after the conference with the representative 
of the Secretary of the Interior. 

“The architect’s own statement to the Assistant Secre¬ 
tary of the Interior under date of December 7. 1934, indi¬ 
cates that the original drawings were not substantially 
modified by the period of criticism through which they 
passed and that the only fundamentally extra work done 
was the preparation of a budget for the operation of the 
library. The following paragraph is quoted from the 
architect’s letter: 

‘The net results of these efforts which ended May 31, 
1934, was that the drawings withstood the various criti¬ 
cisms and remained at the beginning of May, 1934, as 
originally approved by Professor Gerould in February, 
1934. The only feature added to the library project during 
these three and one-half months of additional study was 
a tentative educational budget for the operation of the 
said library which the architect prepared at the request of 
Dr. Hart and the President of the University. After a 
comparative study of ihe I'niversity’s library budget, this 
document was presented for consideration of the Univer¬ 
sity officials on April 23, 1934.’ 

“It is the opinion of the conferees that such work as 
the architect did in relation to the criticisms offered to 
Professor Albert Buslmell Hart, Chairman of the Build¬ 
ings and Grounds Committee, was a part of his con- 
1290 tractual task. 

“If, however, the architect wishes to insist upon a 
bill of $891 for the collating of Professor Hart’s criti¬ 
cisms and the preparation of the budget—both of which, 
in the judgment of the conferee* should have been services 
gladly and freely rendered—it is their judgment that ex- 
pendiency would suggest the certification of the said sum 
to the Department of the Interior for payment in return 
for a complete and final release of the contract. 

“The President therefore recommends: 

“That the Trustees request the Department of the In¬ 
terior to conclude the library contract on the basis of a 
final payment of $891 in return for a release to be signed 
by the architect, acknowledging the settlement of all claims, 
tangible and intangible, in connection with the library 
contract, the University to receive in connection with said 
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settlement all drawings and specifications prepared under 
the contract and in accordance with the provisions thereof.” 

j 

A. Now, Mr. Hayes, that is just what I have said tijme 

and time again. I have said they tried to take my contract, 

and von examine the circumstances under which tliev tried 
* * 

to take it. That letter does not show it. That does pot 
give all the circumstances with reference to that $891.j 

What happened was this: I had a contract for the 
library and had gone through all sorts of torture to get! it. 
The Fine Arts Commission had certified that I should luivc 
it. Then the people in the Government, Mr. Crawford 
said I should have it. Dr. Flexner said, “You have to!be 
examined by Dr. Gerald,” and he said we should liajve 
it. 

1291 We had prepared preliminary drawings for the! li¬ 
brary and we had undergone the most tortuous pro¬ 
cedure you ever saw. We presented the preliminary draw¬ 
ings to the president, and he, of course, properly so pre¬ 
sented them to the library staff to examine them and criti¬ 
cize them, and these preliminary drawings they turned 
back to him in—September 12th, and that was something, 
but 1 do know this that it was 259 da vs after we turned 
those preliminary drawings over to the president before }ve 
got them back, so you see what the delay was. 

In that 259-dav period, we didn’t get them back unjtil 
we went directlv to Miss Murrav and told Miss Murrav 
that “Your whole group was through with them in Septem¬ 
ber, and I haven’t got them vet, and can’t vou see, it is em- 
barrassing to me, and how can we get them? How can we 
tell the Department what is happening?” Then she sent 
the president another set, and after 259 days T got back the 
preliminary drawings after being held up. 

During that time I worked on the contract drawings, and 
yet I had a contract from the department calling for ijne 
to do the job in 90 days. 

So after that, they go along, and by “they" I mean the 
board of trustees, and then we bad to go through Profcssior 
Gerald, and then we got the library contract drawings jvp 
to the time where the drawings were approved by the Uni¬ 
versity, by the Department, and by the Fine Arts Commis¬ 
sion, and then in order to get the extra money to provide 
for the completion of the chemistry building, because they 
changed that themselves—I mean the trustees of Howard 

I 

i 
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University—they requested that I take out of the library 
appropriation the money necessary for the chem- 

1292 istrv building, and they suggested a library appro¬ 
priation of $600,000. 

About the time it was refused, there was a dispute, which 
is indicated by Dr. Hart's letter, where he and Dr. Flexner 
had held that that $600,000 was not for the library, and the 
question came up then about what we could do for six hun¬ 
dred thousand dollars. Couldn't we chop this building off 
and still have six hundred thousand dollars worth of work 
on it, and Secretary Chapman had the Department assign 
Mr. Short to iro over this thing and to see whether it was 
possible. These people, the trustees, had told Mr. Chap¬ 
man that fellow does not want to change his scheme; he 
could do six hundred thousand dollars of work, so the De¬ 
partment assigns another one and he indicates to the De¬ 
partment that you can't take this building and just chop of 
this just like you chop a head off a man. 

They have already justified $800,000 for the library, and 
thev reallv did need it. Tf that is what we did decide to do, 
1 explained what should be done is this, that take the job in 
stages; say, the first stage would cost $600,000, and there¬ 
after stages would be added to it, and the first stage would 
be a complete looking structure, and others would be added 
to it. 

Then the Department came back and said, “AYhat do you 
want to do for six hundred thousand? How much will the 
whole thing cost? How much would it cost if the whole 
thing is done?” 

Then I prepared to show so that Mr. Short might look 
over it what I considered preliminary drawings for the 
library in stages, and I showed what it would cost for the 
whole thing. I didn’t get paid for that. T explained what 
I had to do before Mr. Short wrote his memorandum, 

1293 and they just laughed, since the Department had 
ordered it, and I bore the expense of it. 

After that there was a time when some incidental ex¬ 
penses—when the P. W. A. was transferred to the W. P. A. 
by presidential order. During that time that we had this 
presidential order, there was a lull in the library thing. 
What happened? The president comes back with the prop¬ 
osition that the man is worth it, yes, for a consideration of 
$891, which they owed me on my contract, that I be paid 
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my $891 ;nid that I give up the contract and all rights,! and 
then I am stuck with it, all of the money I had put into it 
for tiie work up to that time. 

There was nothing else for me to do, so I wrote Secretary 
Chapman about it. I wrote him and told him about every¬ 
thing from the very beginning, and at the same time I tvent 
back to the person who helped me get my money, Mr. Tjouis 
McHenry Howe, and I have a letter from him now, an id he 
told me he would see the thing was looked into. It |was 
looked into through the Department of Interior, and they 
wrote me and told me they could not go ahead because the 
money was questioned, but at the same time they would see 
that the matter was given consideration, and the President 
wasn't able to have my library contract canceled and; for 
them to pay me $891 which they owed me. 

1294 (,). Were you eventually paid that $891? A. jVes, 

that is right: 1 was eventually paid that. j 

Q. Mr. Cassell, I read to yon an excerpt from the ijnin- 
utes of the joint meeting of the Executive Committee land 
the Buildings and Cl rounds Committee, December 10, ljf)35. 
and ask you whether or not the actions here outlined \Vere 
actually carried forward (reading): 

j 

‘‘Excerpt from minutes of Joint Meeting of Executive 
Committee and Buildings and Grounds Committee, 
December 10, 1935. 

“Buildings and Grounds Committee: Dr. Jones, j 
Chairman, Presiding. 

“1. Consideration was first given to the tangible claims 
of Mr. A. I. Cassell, Architect, as submitted through j the 
President of the University, the Treasurer of the Univer¬ 
sity, and through Mr .C. D. Brady of the Hcgeman-IIarris 
Co., Incorporated, who had been requested “to assemble, 
digest and submit all the material facts for the considera¬ 
tion of the Buildings and Grounds Committee,” and jfor 
transmission to the Executive Committee. 

“After discussion of the tangible claims presented, and 
the recommendations of the conferees, it was, upon motion, 
voted to recommend to the Executive Committee of jthe 
Board of Trustees that the following claims be certified to 
the U. S. Department of tin* Interior for payment fromitlie 
appropriations indicated: 
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1295 “I. Class Room Building: 

Payment to Architect.$190.00 

Payment to Consulting 
Engineer. 93.00 $283.00 

“II. Ohemistrv Building: 

Payment to Architect.... 1,100.00 

Payment to Consulting 
Engineer.. 249.00 1349.00 

“III. Heat, Light and Power Plant: 

Payment to Architect.... 3,021.00 
Payment to Consulting 
Engineer. 2.684.00 5705.00 

“IV. Library 

Payment to Architect.... 891.00 891.00 

“3. Also, after discussion, it was, upon motion, voted: 

“That, the Trustees direct the Treasurer to secure from 
Mr. Cassell, and to present to the Government along with 
the certifications indicated above a signed statement to the 
effect that the tangible claims have certified represent all 
tangible claims of every description against the ('’lass 
Room, Chemistry. Heat, Light and Power Plant and the 
Library buildings to date.” 

Q. Was that actually conveyed to you, sir? A. What 
happened is I was asked to prepare a series of extra orders, 
which I did, on those things. They were paid. They were 
not cleared up, however, until the beginning of last year. 

Q. You have given your justification of what happened 
to the individual items; and I take it that applies to the— 
A. (Interposing). Yes. What was the date? 

1296 Q. December 10, 1935. A. That was the year they 
were due, too, when they arrived at the point of rec¬ 
ommending them. Because those things were presented to 
the University and the Department in 1934. 

Q. I think you have also said that with respect to each 
of them. A. Yes. 

Q. I direct your attention to a communication, also intro¬ 
duced by you, I think, dated February 18, 1936, and being 
addressed to Dr. Mordeeai Johnson, reading as follows: 
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“February 18, 19&6. 

“Dr. Mordecai W. Johnson, 

President, Howard University, 

Washington, D. C. 


“Dear Sir: 

“This is to acknowledge your telephonic request of the 

1 StD of February, 19JO, and also your telephonic request 

of a previous date that T submit to vou for transmission to 
* # • 
tiie Trustees’ Executive (’onimittee further .justification of 

my tangible and intangible claims which were received! and 

considered bv a special committee of Trustees on Octbber 

20,1935.” 

A. What is the date of that one? 

Q. February 18, 1936. A. And the one you just read? 

Q. Which one do you refer to? A. The one you just, 
read. 


Q. The minutes of December 10, 1935? A. The minutes 
of December 10, 1935. And this is February, 1936? 
1297 Q. That is riirbt: this is February, 1936. | A. 
Head the last paragraph again, please. 

Q. The one I just finished? A. Yes, please; I should 
like to have you do that. 

Q. Do you mean the one T have read? Do you want me 
to start the letter again? A. Xo. They asked me, in Feb¬ 
ruary, 1936, to present my further justification of j my 
tangible and intangible claims; isn’t that right? 

Q. That is what I just read. If you want me to inter¬ 
rupt myself, I can. A. T should like to say something 
about that paragraph: because when you get over that 
paragraph, you forget the situation. 

Q. All right. A. 1 said the dealing were tortuous, jand 
they go over and over and over the things again. And in 
what you just presented, they go over and over and dver, 
here, and lie telephones me and he asks me for a justifica¬ 
tion for the same thing. 

Q. May T finish that paragraph? A. Yes, sir. 

Q. (Reading): 


“This is to acknowledge your telephonic request of!the 
18th of February, 1936, and also your telephonic request of 
a previous date that I submit to you for transmission to! the 
Trustees’ Executive Committee further justification ofjmy 
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tangible and intangible claims which were received and con¬ 
sidered by a special committee of Trustees on Oc- 

1298 tolu-r 20, 1935. 1 have given these telephonic re¬ 

quests of yours careful thought, and as a result have 

the following comment to make: 

“(a) 1 am not ready at this time to no any farther with 
those tangible and intangible claims represented by my 
“Extension" services to tlu* institution and the actual 
damage 1 have, and am suffering; as a result of the Univer¬ 
sity's procedure in unjustly withholding payments on my 
monthlv fees than 1 went in mv submission of October 20, 
1925, to the above mentioned special committee. The “Ex¬ 
tension" matter was set up in specific sums and with suffi¬ 
cient detail for Trustee consideration. I have explained 
to you that I set no figure on the damages I have, and am 
suffering through the activities of the Treasurer, Tlcge- 
man-ITarris. and othei-s, in unjustly withholding my pay, 
because T bad ho])ed that you would consent to have the 
Trustees look at the record of each individual case, and ar¬ 
rive with me at some equitable figure to offset tbe damages 
I have suffered." 

Mr. Uassell, you can go ahead: but perhaps 1 might just 
as well finish reading it, because there might be some sug¬ 
gestion that T am not (reading): 

“(b) My expectation that such a procedure as outlined 
in item ‘(a)' would be followed seems reasonable to me, for 
you first informed me, verbally, that the Trustees had or¬ 
dered the whole matter to arbitration, and you had me 
write you my views on sum arbitration. While waiting 
for this arbitration malter to take active form, I have have 
had to devote myself partially to the following two 

1299 pressing matters:—first, that of preserving my 
rights under my contract of January 15. 1924. for 

the library project, which rights you have continually rec¬ 
ommended that the Trustees attack"— 

A. (Interposing) May I say a word, right there? 

Q. Yes. A. That is your own exhibit that you just went 
through, because they had recommended to the trnslees 
that if they paid me the $891 they owed me, that would 
cancel my contract. 

Q. Shall I proceed? A. Yes, sir. 
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“and second, tiiat of protecting the ethical rights andj the 
rights of implied contract which I feel I have in the flat¬ 
ter of the contract for tin* architectural services for! the 
men's dormitories at the institution." 

I 

That refers to the future contract, does it? A. Xb, it 
refers to this. And I have testified before that in the blat¬ 
ter of the new men's dormitory, the whole tiling was sejt up 
in the building program and that when the time cjame 
to get the money for it, possession of the money was at 
hand, and tlie president called me and got me to give! the 
information necessary to bring up the four hundred land 
some thousand dollars, and the justification for that-j-all 
this stuff over the telephone, so as to bring it up to jfivc 
hundred twenty-five, as I remember it. And then later on 
it turned up that, in spite of the contract I had with 
0)0 them, of February 8, 1924, calling for me to <lol all 
this work, without giving me a minute’s notice, 
through Dr. Bell, who had told Scott to tell me what Was 
going on, and Scott evidently was afraid to tell me, andidid 
not tell me—and that is when I found out they had given 
the job to somebody else. i 

And that is what 1 sav: i wanted to protect my implied 
and stated rights under the contract of February 8, lfj)24. 

Q. This refers to the contract given to Robinson? A. jNo, 
it refers to the contract for the men's dormitories, and ties 
it back to the contract I had with them as of Februarv 8, 
11)24, where they told me T would have the work. 

Q. I proceed (reading): 


“(c) You now tell me (on the 18th February, 1936) that 
tin* matter of arbitration about which von talked and had 
me write, is discretional. 

“(d) 1 am anxious for and in need of an amicable, eqhit- 
able settlement of my claims against the institution, and 
also"— | 

i 

A. (Interposing) May 1 say a word, there? You see,| at 
that time— 

Q. (Interposing) It is going to be difficult, if you stop 
me in the middle of a sentence. A. I did not mean to stop 
you in the middle of a sentence; but it was the last para¬ 
graph we spoke about—the matter being discretional, i 


i 

I 
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Q. All right. A. You see, at that time I did not have 
this minute which I finally wormed out of the sec*re- 
1301 tarv, which gave me that statement which you in¬ 
troduced at the beginning, this morning, at all. That 
is why 1 went back and said, “What is the problem? 1 
want to know what happened. When I left that committee, 
I thought everything was over. And now the president 
keeps telling me that the matter of arbitration is optional 
with him. What is it, Dr. Scott? What is it?” 

And he finally gave me those minutes. 

The time at which you get these things is the matter that 
shows them. There is the proof that on February—some¬ 
thing—I did not know anything about it at all. 

Q. All right; I will read that sentence over again. A. 
Yes, sir. 

Q. Because, as I understand you, you were making ref¬ 
erence to what I previously had read? A. Yes, sir. 

Q. (Reading): 


“(d) I am anxious for and in need of an amicable, equit¬ 
able settlement of my claims against the institution, and 
also an equitable and fair settlement of my architectural 
status-claims, both as of actual contract with respect to 
the library and implied contract with respect to the men’s 
dormitories. Such settlements, I think, can be expedited, 
and misunderstandings greatly reduced in number, if from 
now on our conversations and discussions, telephonic or 
otherwise, on these matters are reduced to writing. 

“(e) It is now certainly clear to me that much of the 
misunderstanding that exists in many quarters, particu¬ 
larly among the newer Trustees with reference to 
1302 my long and faithfui services to Howard Univers¬ 
ity and the institution’s actual and implied obliga¬ 
tions to me would not exist, if vou and 1 had fullv reduced 
to writing our manv verbal understandings concerning ini- 
portant matters.” 


A. May I say a word, there? 

Q. Yes. A. What I mean at that point is this: You had 
death and replacements: and after you get a thing set up 
with one committee, it was out, and along came a new com¬ 
mittee; and after you got it set up with them, it was out 
and along came a new committee. 
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And of course those new ones, not knowing the back¬ 
ground, would assume I was cantankerous and intractable, 
as the president said, if they did not know the background. 

After we won with certain committees, it got so, tyith 
the new committees, that 1 could not get to them at jail. 
That is why I had to keep tying back with Crawford, and 
Crawford would say, “You do this and do that, and every¬ 
thing will be all right.” 

That is why I was of the opinion at that moment ^hat 
since they had all these things and kept changing this thing, 
that instead of continually engaging in a continual baittle 
about what he said and what 1 said, that they reduce i^; to 
writing. 

Q. All right; 1 think you have already read these things 
that appear here, and I think you have commented on them. 
A. You read them, and I will not comment on them. 

Q. I say 1 think you have read them and commenied 
on them. But if you desire, I will read the full text; of 
the letter, here. Do you desire that I do that? j A. 
1303 I wish you would. 

Q. All right, sir (reading): 

“To illustrate: Prior fully detailed written statements 
between you and me would have obviated the necessity! of 
my filing with the Department as 1 have such defense ipid 
charges as the following: 

“1. 1 took your oft repeated verbal assurances that if 
1 stuck by on the Building and Extension program, a'nd 
helped in every manner to put them over, I would be ccjm- 
pensated for my extra personal services and personal ex¬ 
penditures—this compensation in addition to any salary— 
now I am put to expense and trouble of pushing this just 
claim, and in addition have to run the risk of the dis-estejem 
in which vou constantlv urge the Trustees to hold me.” ! 

Was that the reference to the alleged seventy-five hund¬ 
red dollar agreement, Mr. Cassell? A. It refers not only 
to that but the other claim that I had against the Univers¬ 
ity, and refers to all the things they owed me. 

Of course, if you look at the minutes, you will find ttiis, 
when I say, “Disteem”: Continually, without any knowl¬ 
edge on my part, at all, the minutes of the Board were 
crowded with actions of the Executive Committee, without 


i 
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my having a chance to he heard, or anything else, which 
was certainly detrimental to me. 

For instance, I received from the Executive Committee 
what was really a denunciation, and based on in- 
1304 formation which was certainly false. 1 received a 
long letter from them, and 1 have the letter here, 
in which thev were giving me a lit, saving that, “Here- 
after you shall not let any Government contracts”—and 
other things just as absurd. 

Certainly, they could not think that I could let a Gov¬ 
ernment contract or that 1 could make a change in a con¬ 
tract, without the proper authority. And, yet, they must 
have been given the impression that we ran wild with au¬ 
thority which the Department delegated to us, and did 
this and that and all that. 


And even then I did not go back to that committee. I 
wrote the committee a letter, through the president, and 
categorically showed them how all these things thev ac- 
cusod me of doing just could not be done—not that I would 
not do them, but suppose I tried to do them: I could not 
do them, under Government regulations. 

And after giving categorical proof that those things 
were not true, I got no answer from the committee or any¬ 
body else. They just let that stand in the record. 

That is whv I refer to “the dis-esteem”. Thev did not 
♦ • 

know the background of the situation; and they did not put 
up people who knew about it, like Crawford; but they put 
up Mr. Spaulding, who was a brand new trustee, and Mr. 
Young, who was brand new. 

Q. May I ask you why, if you had the verbal agreement 
of seventy-five hundred dollars, you make no specific ref¬ 
erence to it, in it:' A. That is the letter to the president, 
himself; and he knew that, and also the president did not 
deny it. All he did say was, after 11 ungate and he 
1305 did everything thev could to find the memorandums 
sent to the General Education Board, and could not 
find them, he did accept my copies as the correct ones and 
he did sav that the statement hv him—that 1 would he 
paid—was no proof that he did send them. 

And why should 1 keep telling him about them? We had 
fought over the thing for years, at that time, and he knew 
it. 
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Q. That is why you do not make specific mention, ri^ht 
there ? 

Mr. Magee. He makes specific mention, right there.' I 
think that is a misinterpretation of the letter. It saysj in 
so many words that he assured him he would be paid for 
his services. 

Mr. Hayes. I asked Mr. Cassell the question as! to 
whether his answer is the answer as to why he did not 
specifically refer to the seventy-five hundred dollars, j 

The Witness. I referred to the compensation for the 
thing. Everybody knew it, and it is all in the record. Tfiev 
are just filled with it; and he has letters, himself. 

By Mr. Hayes: j 

Q. In which you make mention of the seventy-five hun¬ 
dred dollars? A. In which we make mention of the Ser¬ 
vices, for $26,250; and when you break it down, it me^ns 
$7500. You can not play on things like that. 

Q. Have you ever, in any communication to the presi¬ 
dent or anybody else, made mention of the seventy-five 
hundred dollars ? A. Of course, that is different. For ! in- 

7 I 

stance, now it is verbal. 

1306 Q. In any communication? A. No written com¬ 
munication. But we went over the thing again and 
again at that meeting. 

Q. All right (reading): 

“2. I took vour assurance that in the librarv matter iny 
work would proceed smoothly, once the impounded funds 
were again available, and the Trustees had ordered meito 
proceed with the work. Yet, since August, 1935, you have 
constantly personally recommended to the Trustees, and! at 
times to the Department—that mv library contract be can¬ 
celled. 

“3. In spite of the fact that you know* I hold a written 
contract with the University, executed in 1924, to devote 
my energies to its building program, in return for the 
architectural work on its buildings; and in spite of the fact 
that you know that in so doing I produced your entire 20- 
year building program and supplemented the University’s 
funds in this task with my own personal resources; andiin 
spite of the fact that you know that my housing studies for 
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all students, faculties, and administrative officers, not only 
resulted in the three existing women’s dormitories, but also 
in two additional completely planned dormitories; and in 
spite of the fact that you know that the existing allotment 
for men's dormitories was made possible through the pro¬ 
gram developed by me, and the unit-price housing data I 
worked out in 1929-31—adopted by the Government; and 
in spite of the fact that you had me, through telephonic 
means, such as you now employ, revamp the $460,- 
1307 000.00 figure to $525,000.00 by the same increment 
constant 1 furnished you with for other projects; 
and in spite of the fact that the Trustees themselves pub¬ 
licly announced—when changing my compensation from a 
salary basis to a fee, that 1 would be given preference on 
future architectural work, you sought first to displace me 
as the dormitory architect with a Philadelphia gentleman, 
and, failing in this, you have projected against me one of 
my own former friends of many years' standing, which 
former friend the records will show, I CERTAINLY 
HAVE HELPED." 

You emphasize “1 certainly have helped'’ by capitalizing 
each of the words: 

“When I have protested to the Department the withhold¬ 
ing of my fees, I have been frank and open in this step. 
When you lirst discussed the matter of arbitration with 
me, I explained that I would contest for my rights as archi¬ 
tect for the dormitory project. In this same frank manner 
I desire to have it understood that the matters herein re¬ 
lated constitute in substance the charges presented by me 
to the Secretary of Interior relating to the men’s dormi¬ 
tories. This data you know is among that now being con¬ 
sidered through hearings, etc., bv the Committee appointed 
by the Secretary of the Interior for that purpose. Con¬ 
trary to this frank type of procedure on my part with you, 
the steps to discredit me, which you have condoned, have, 
in most instances, been taken without my knowledge, and 
in other cases, without according me the definite rights set 
out by my contracts. Since you have projected the 
130S library matter into dispute by not yet relaxing your 
present recommended effort to have my library con- 
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tract cancelled, I am filing- a copy of this letter with the 
Department. 

“Very respectfully yours, 

“Albert I. Cassell, j 

“Architect.” 

i 

Mr. Cassell, having read the entire letter, I call your {at¬ 
tention particularly to Item (a), in which you say (read¬ 
ing) : | 

“1 am not ready at this time to go any farther with those 
tangible and intangible claims represented by my “Exten¬ 
sion” services to the institution and the actual damage I 
have, and am suffering- as a result of the University’s pro¬ 
cedure in unjustly withholding payments on my monthly 
fees than I went in my submission of October 20, 1935,; to 
the above mentioned special committee. The “Extension” 
matter was set up in specific sums and with sufficient dethil 
for Trustee consideration. I have explained to you tliat 
I set no figure on the damages I have, and am suffering 
through the activities of the Treasurer, Hegeman-Hanlis, 
and others in unjustly withholding my pay, because I hkd 
hoped that you would consent to have the Trustees look 
at the record of each individual case, and arrive with ijne 
at some equitable figure to offset the damages I have suf¬ 
fered.” 

* 

Pursuant to the suggestion of the paragraph, is it | a 
fact, Mr. Cassell, that you did not furnish them with 
1309 any additional data? A. Why should I? We djs- 
cussed the thing for three— 

Q. (Interposing) The answer is that you did not? X- 
No, sir; I did not. What 1 said was they had it presented 
to them in detail. And to go back all over it again, we 
would have to explain it all over again. 

Q. Your answer is that you did not furnish any addi¬ 
tional data ? A. No more data than they already had. They 
then knew the whole problem. 

Mr. Hayes. If your Honor please, I am about to go into 
a particular communication about this same line, and it has 
some volume to it. I observe that it is now within about 
five minutes of the time of recess, and I wonder if yoiir 
Honor would prefer to stop now. 

I 

I 

i 

i 

i 
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Tlie Court. I suppose you had better proceed. This 
Court does not have the probate work this month, and or¬ 
dinarily we adjourn or recess at half past twelve until half 
past one. But today is “General Term", so I expect you 
had better proceed for five minutes. 

By Mr. Hayes: 

Q. Mr. Cassell, it appears that your counsel has among 
your own papers—and therefore 1 take it that it has come 
to you—what purports to be the report on time and ques¬ 
tions involved in payment for architectural services, Sep¬ 
tember 23, 1933, to March 2, 193(5. 1 suppose this is—or 

is this (indicating') the report to which you have made ref¬ 
erence, that the treasurer filed, justifying what you claim 
were the holdups of your pay? A. (Examining the 
1310 document) It is impossible to take this—1 have 
said, of course, that 1 thought the thing was SO pages, 
in which he has attempted to justify these holdups. But 1 
see it is 100 pages. 

Q. I thought you said 200 pages? A. Xo, sir; and it is 
100 pages. That is more than I said it was. 

Q. 1 thought you said 200, but I will not quibble with you 
over that. A. And this is mimeographed data. And, ac¬ 
tually, 1 think what 1 ought to be allowed to do is to com¬ 
pare the two things. 1 got that from Dr. George Beil, and 
1 should like to compare that to see if it is the same thing. 
There is so much in it that I can hardly take this (indicat¬ 
ing) and say it is the same as that (indicating). 

Q. All right; if you will be good enough to do that, please. 
A. 1 will not have to do every page; but if you check the 
placing up of it, it will take care of it. 

Q. Whatever plan you may desire will be satisfactory. 

The Court. Well, the Court will take a recess until 2 
o ’clock. 

The Witness. Will you take back the one of these that 
is yours ? 

(The paper was obtained by Mr. Hayes.) 

(Thereupon, at 12:27 o'clock p. m„ a recess was taken 
until 2 o’clock p. m. of the same day.) 
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1311 After Recess 

The proceedings were resumed at 2 o'clock p. m. at!the 
expiration of the recess. 

j 

Thereupon Albert I. Cassell, the witness under examina¬ 
tion at the time of taking tin* recess, resumed the witness 

* j 

stand and was examined and testified further as follows: 
Cross-examination—Resumed 
By Mr. Haves: 


Q. Mr. Cassell, the documents which you have before 
you, or one of the documents which you have before you is, 
1 believe, a duplicate of one which 1 have in my hand, nnd 
in one place the word “library” should be “laboratory”, 
but with some such variation, we both hold the same tiling? 
A. Yes. 

Q. These purport to be the same two documents; that 
is correct; isn’t it? A. Yes. 

Q. It purports to be a report on time and questions j in¬ 
volved in payments for architectural services from Septem¬ 
ber 23rd, 1933, until March 2nd, 1936; that is right, isn’tjil ? 
A. Yes, sir, except it is not complete at all as to the subject 
which it purports to be. 

Q. AVe will probably get to that, but T am just stating 
what it is. 

In the contents, it indicates that there are first, a letter 
of transmittal; second, summary of payments; third, 
1312 there is a schedule of all payments on page <S; find 
fourth, there is the record of payments: the po\Vcr 
plant contract, the chemistry building contract, the class¬ 
room building contract, and the library building contract 
from pages 11 to 14; and then No. 5 are payments delated 
ten days or more: then there are several pages relating! to 
the various projects that are affected. 

That is correct, so far as the initial page is concerned? 
A. Yes. 


Q. This letter of transmittal, dated March 12th, 1936,| is 
addressed to Dr. Johnson, president, Howard University, 
signed by Mr. V. D. Johnston, treasurer of Howard Uni¬ 
versity; that is right, isn't it? A. Yes. 

Q. It reads as follows: 


i 
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“Dr. Mordecai W. Johnson, President, 

Howard University. 

“Dear Mr. Johnson: 

“Following directions from von sometime ago, which 
have been repeated by Mr. Hungate, Chairman of the 
Board, Dr. Thomas Jesse Jones, Chairman of the Build¬ 
ings and Grounds Committee, and urged again recently by 
Dr. Moorland, Chairman of the Executive Committee, I 
have reviewed the files connected with the four contracts 
with Mr. Cassell, and collected all tin* material which could 
possibly be concerned with his claim for “intangible dam¬ 
ages” set out in the following paragraphs from his letter 
to Dr. C. H. Tobias, dated October 21, 1935: 

“In addition to the above mentioned extra amounts due 
the undersigned, all of which are tangible, there is 
1313 also the matter of intangible damages which I have 
suffered to my credit reputation and character by 
reason of the continual withholding of my fees on the part 
of the University administration. I readily admit that if 
is the University’s just privilege to be allowed to reason¬ 
ably question any payments due me or any other eontraetor. 
but the procedure in my ease has been most unusual . in 
that the records seem to indicate a definite plan ft> embar¬ 
rass me — financially—by withholding my payments .” 

Now, that I take it, although it is not quoted is a quoted 
section of the letter to which it refers? A. Yes. 

Q. This last sentence which is underscored, 1 suppose, 
but I do not know whether it was underscored in the orig¬ 
inal? A. I think so. 

Q. (Continuing reading.) 

“There base been no less than nine (9) such cases sub¬ 
mitted to the Department of Interior by the University for 
investigation, and after each such investigation it has been 
developed that the position taken by the University admin¬ 
istration and their advisors—Messrs. TTegeman-Harris, of 
New York City, in their procedure of withholding my pay, 
have been untenable. The records of the Interior Depart¬ 
ment, the University, and the Courts will show flie extent 
of my financial difficulties, specifically, as the result of this 
procedure, and also as a result of the fact that the Library 
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project was suspended. For these intangible <Jani- 

1314 ages I ask compensation agreed to by the Trustees 
after they satisfy themselves the extent to which I 

have been damaged.” \ 

All of that is a part of the quotation from your letter?! A. 
Yes. 

Mr. Hayes. (Continuing reading.) 

“The four contracts can be summarized as follows: j 

”1. For services as Architect, and for supervisioij of 
construction and equipment of the Heat, Light and Power 
Plant at Howard University, Federal Project No. 33, Con¬ 
tract Thu 581, dated August 21, 1933, and approved! by 
endorsement of the Assistant Secretary of the Interior, 
September 22, 1933, for 5.3% of the actual cost of construc¬ 
tion and equipment, or approximately $24,380. An extra 
order for $3,021, dated December 26, 1935, was received 
at the Business Office, January 24, 1936, approved by;the 
Assistant Secretary of the Interior following recommenda¬ 
tion from the Board of Trustees of Howard University. 

”11. For services as Architect, and for supervision of 
construction and equipment of the Chemistry Building at 
Howard University. Federal Project Nos. 32 and 34, con¬ 
tract Thu 587, dated September 28, 1933, and approved! by 
endorsement of the Assistant Secretary of the Interior, 
September 30, 1933, for a total sum of $9,750.00. An extra 
order dated December 26, 1935, for $1,100 was received at 
the Business Office, Howard University, January 24, 1$36, 
approved by the Assistant Secretary of the Interior 

1315 following recommendation of the Board of Trustees 
of Howard University. 

”T1T. For services as Architect and for supervision! of 
construction and equipment of the Classroom Building at 
Howard University, Federal Project No. 35, contract Thu 
609. dated November 1, 1933, approved by endorsement! of 
the Assistant Secretary of the interior, March 6, 1933, |for 
a total sum of $11,500. An extra order dated December 
26. 1935, for $190.00 was received at the Business Offjice, 
Howard University, January 24, 1936, approved by the As¬ 
sistant Secretary of the Interior, after recommendation 
from the Board of Trustees of Howard University. 
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“IV. For services as Architect and for supervision of 
construction and equipment of the Library Building at 
Howard University, Federal Project No. 36, contract Ihu 
635, dated January 15, 1934, and approved by endorsement 
of the Assistant Secretary of the Interior, January 16, 
1934, for a total sum of $39,980.00. An extra order dated 
December 26, 1935, for $891.00 was forwarded to the In¬ 
terior, December 31, 1935, but the approval had not been 
received at the Business Office at the time this letter was 
written, though information had been received from Mr. 
Cassell that the extra, duly approved, was on the way to the 
University. 

“At the beginning of this report is a tabulation to show 
fifty-seven payments on account of these contracts for a 
total of $73,594.31 between the period September 23, 1933, 
and March 2,1936. 

“Of the fifty-seven requisitions submitted by Mr. 
1316 Cassell, all but fourteen were paid in nine days or 
less after the date Mr. Cassell put on the requisi¬ 
tion. The fourteen requisitions that required ten days or 
more to be forwarded to the Interior for payment amounted 
in all to $13,551.50. This means that approximately 81% 
of all the money claimed to be due Mr. Cassell was paid 
him in less than ten days after the date of his requisition. 
The fourteen requisitions that required ten days or more 
for consideration and correspondence were 24.5% of the 
total number involved.” 

The "Witness. May I interrupt? I would like to ask a 
question of the Court, if I may. 

Mr. Haves. Yes. 

*> 

The Witness. Is it possible to put—This is a long letter. 
Is it possible to put a mark indicating where I want to make 
a statement? I just want to make a red mark on it. 

Mr. Hayes. In your own copy? 

The Court. Yes. 

The Witness. Yes. There are so many things to remem¬ 
ber in this letter and I would like to be able to go back. 

Bv Mr. Haves: 

• * 

Q. The Court has indicated that it is all right. A. It 
won't take me but a second. 

Q. Do you want to stop now? A. Yes. 
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(The witness indicated.) 
The Witness. Thank vou. 


Bv Mr. Haves: 


1317 Q. I had got about the middle. i 

The Witness. “The fourteen requisitions thalt re¬ 
quired”— 

i 

Mr. Hayes (continuing reading.) 

“Of the fifty-seven requisitions submitted by Mr. Cas¬ 
sell, all but fourteen were paid in nine days or less afteif the 
date Mr. Cassell put on the requisition. The fourteen jreq- 
uisitions that required ten days or more to be forwarded 
to the Interior for payment amounted in all to $13,551.50. 
This means that approximately 81% of all the money 
claimed to be due Mr. Cassell was paid him in less than! ten 
days after the date of his requisition. The fourteen requi¬ 
sitions that required ten days or more for consideration 
and correspondence were 24.5% of the total numberi in¬ 
volved. 

“The schedules that follow on pages 8 to 14 will indicate 
the distribution of the requisitions among projects, iand 
specifically the requisitions that required consideration! for 
ten davs or more, with the number of davs involved for 
each requisition. The number of days more than tenj in¬ 
cludes the period involved in correspondence with the | In¬ 
terior. Examination of the correspondence will indicate 
that considerable portions of the delays in submitting!the 
requisitions for payment were due to the time required by 
the Interior Department to answer questions asked by: the 
University. 

“It has been assumed that the allegation of malic^ or 
wrongful intent would not hold in cases of payments made 
within nine days or less after the date Mr. Cassell put 
on the requisition. For each of the fourteen cqses 

1318 involved in the delay of ten days or more, copies of 
correspondence are attached to set out the reasons. 

The letters have been copied without abbreviation in any 
manner, that the reader may have the full context. 

“While the collection may be bulky, the time for exam¬ 
ination is reduced because many of the letters repeat q'^io- 
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tations and statements from former correspondence, which 
will reduce the actual time for reading. 

“Payments to the Architect under these contracts in¬ 
volve Government funds of the Public Works Administra¬ 
tion. While the Treasurer is officially Disbursing Officer 
for the Universitv, disbursements are authorized bv the 

•>7 • 

By-Laws at the direction of the Board of Trustees. Re¬ 
sponsibility for administration of these funds rested in 
large measure with the Buildings and Grounds Committee. 
It should be granted, perhaps, that an interested party such 
as the Architect would not ordinarily be allowed full dis¬ 
cretion to fix payments for his services, if responsibility 
for the trust still rested with the Buildings and Grounds 
Committee of the Board of Trustees. To administer this 
responsibility a formula was devised, based on Mr. Cas¬ 
sell’s own estimate of the time necessary to complete the 
work, and representatives of the University attempted con- 
sistentlv to adhere to this formula. The attached corre- 
spondence repeats the details, and explains the difficulties 
in such manner that the reader can draw his own conclu¬ 
sions in answer to the allegations of malice or wrong intent 
which Mr. Cassell sets out in his claim for “intangible 
damages” to be assessed against themselves by the 
i;>19 Board of Trustees. 

“While the undersigned was familiar with these 
details from the beginning, collection of the material and 
preparation of the schedules has served to impress the 
fact that examination of this material by each of the Trust¬ 
ees personally may do a great deal to clear away doubts 
and questions of motive involved, if these exist in the mind 
of any one of the Trustees. To this end I have prepared 
a sufficient number of copies for distribution by you if the 
suggestion seems wise. 

“Because of their responsibilty for questions of policy 
involved, I am sending Mr. Hungate, Dr. Jones, and Dr. 
Moorland copies of this material now. 

“Respectfully, 

“V. D. Johnston, 

“Treasurer 
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Now, that ends on page 6, doesn’t it! A. May I make 
a note with reference to my letter, if you skip— 

Q. I am not going to skip through it; I just wanted to 
get the general setup, and then you may make any sugges¬ 
tions that you want. 

That ends on page 6, and then on page 7 there is a sum¬ 
mary of payments, and that runs from page 7 through page 
14. That is, the summary of payments and the record of 
payments covers from that page 7 through page 14; that is 
correct, isn’t it, as far as the setup goes? A. yes. 
13*20 Q. On page 15 there is a statement here: 

“HOWARD UNIVERSITY, IN ACCOUNT WITH 
ALBERT I. CASSELL, ARCHITECT FOR TjlTE 
POWER PLANT,” 

and from that page forward we have copies of conmiunjica- 
tions which were referred to as fhe alleged justification:for 
withholding of payments. 

That is the general setup you have before you? A. Yes. 

Q. When you refer to this communication, which has 
been called the hundred pages, aside from the letter of 
transmittal and the pages to which I have just referred as 
the “Summary of payments” and “Record of payments,” 
the balance of it is an exchange of communications which 
were given as justification; that is correct, isn’t it? j A. 
Yes. 

Q. You said you wanted to say something? 

The Court. Will counsel come up here? 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

The Court. What is the purpose of this? 

Mr. Hayes. Mr. Cassell has indicated the reason for fhe 
delay in sending his report is because it was held up by the 
University and no payments were made to him under thjese 
University contracts. That was allowed and his state¬ 
ments to that effect were allowed, and he has given his rea¬ 
son in some detail as to how he was unable to do tjiis 
particular thing. 

We want to show by these statements that the payments 
were made within a reasonable time, and that when 
1321 they were not made within a reasonable time, that 


i 

i 
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they were followed up by correspondence so that— 

The Court. I think I will let vou do that, but I have got 
to try to prevent the other trial; I don’t want that other 
case tried. 

Mr. Hayes. 1 want to avoid it also. 

The Court. I do not think I should interfere with the 

purpose that you stated, but if it should develop that you 

are trying to inject improperly the other case, in order to 

affect the plaintiff in this case, the Court might have to stop 

vou. 

* 

Mr. Hayes. 1 have not attempted to inject it; I am— 

The Court. Wait a minute. 

Mr. Hayes. I beg your pardon. 

The Court. Let me talk. 

Mr. Hayes. I am sorry. 

The Court. I am not trying to interfere with what you 
are showing, but trv to confine it to that as much as vou 
can and not to accent this other suit he has brought. Vou 
see what I mean? 

Mr. Hayes. Yes. 

The Court. Because you want to try to case on trial and 
not some other case. 

Mr. Hayes. Yes, I agree with you on that. 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table, and the trial proceeded as fol¬ 
lows :) 

The Court. Proceed, gentlemen. 

The Witness. Take my transmittal letter, which was 
read, Mr. Hayes. That, in the entire document, is 
1222 statistical, and the policy by the treasurer that looks 
toward making the matter of holding up my fees 
from this time is as inoffensive as possible. Even in this 
if you look, you see letter after letter, and they except from 
this voucher and except from this, and you would have to 
fight my figures to get a cent, but to go back to the way this 
is framed, take this first item in Roman numerals, No. 1 to 
4 was so framed that it leaves out of these hundred pages— 
they leave out entirely five thousand dollars they owed me 
on the power plant and chemistry building from 1934 until 
March, 1936, and they leave it out in this way; it is not 
mentioned in these summaries at all. 


i 
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When the treasurer goes to make this report, he states 
the report was “an extra order for $3,021 dated Decenjbcr 
26, 1935 was received at the business office—” 

That in itself is one year after it was due. 

(Continuing reading): 

i 

“was received at the business office, Howard University, 
January 24, 1936/’ 

and it does not go into any explanation as to why it whs a 
year in process. He does not explain I carried on my work; 
l had worked for it, so it would have been due. 

Now, you can go to the next one, item No. 2, and you 
have the same procedure. That looks innocent. 

By the Court: 

Q. Just explain, because the Court does not understand 
what you mean. Do you mean— A. Yes, sir. 

Q. Wait a minute. Let us see if I understand you. Do 
you mean what he says, he has paid you within! 14 
1323 days that he has jiaid you within a year and four¬ 
teen days; is that what you mean? A. Yes, Sir. 
There is no reference in here to this group of extras. 
(What Mr. Hayes read.) It came up in 1935, but I pre¬ 
sented it and it was due December 13, 1934. 

Now, what the treasurer says here about these orders, 
these extras which were due at that time in 1934 is, jan 
extra order for $3,021 dated December 26, 1935, was jre- 
ceived at the business office, January 24, 1936, approved;by 
the Assistant Secretary of the Interior, following recom¬ 
mendation from the Board of Trustees of Howard Uni¬ 
versity, but I can’t see where it includes this in the list! of 
money that has been held up; these extras were due to hie 
like anybody else’s that were due to me, and it is necessary 
to consider them. 

When he referred the report to the trustees, he immedi¬ 
ately gives the date when the extra order was received, I so 
by the date 1935, it does not show any of these trustees 
and what date the extra order was presented, so— 

Bv the Court: 

Q. What do you mean? Do you mean there is a differ¬ 
ence between “received” and “presented”? Received by 

i 
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whom? A. I presented the order to Howard University, 
presented a claim for extras to Howard University in De¬ 
cember, 1935, and to the Secretary of the Interior at the 
same time. 

Q. What do you mean by “received”? That they didn’t 
approve them? A. They didn’t approve them. 

Q. What do you mean ? They didn’t receive them 

1324 because they didn’t approve them? A. Yes, they 
didn’t approve them; they held them up for a year. 

Q. You mean this record uses the word “received” in 
place of the word “approved”; is that what you mean? 
A. Yes, sir. There is a year delay in that, because there 
is no mention of it in this, and I would like for you— 

Bv Mr. Haves: 

» * 

Q. Go ahead. A. Then, take the second one: 

“For services as architect and for supervision of con¬ 
struction and equipment of the chemistry building at How¬ 
ard University, Federal Project Nos. 32 and 34, contract 
Ihu 587, dated September 20, 1933, for the total sum of 
$9,750. An extra order dated December 26, 1935, for $1,- 
000 was received at the business office, Howard University, 
January 24, 1936, approved by the Assistant Secretary of 
the Interior, following recommendation of the Board of 
Trustees of Howard University.” 

That leaves out of the view in this building the fact that 
any order actually was received by them in December, 
1934; they didn’t approve that; they kept it, but it is not 
clear here. I had thought it was set up somewhere in here, 
but I can’t find it at all. 

When item No. 3: 

“For services as architect and for supervision of con¬ 
struction and equipment of the class-room building,” and 
then the same sort of statement about an extra order be¬ 
ing received on January 24, 1936, but it does not say 

1325 anything about when that order became due and 
payable back in 1934. There is a year delay in that. 

Take this No. 4 on that library building; that is the same 
thing. All these were presented at the same time, about on 
December 13, 1934. 
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You have in the record a time when the Buildings pud 
Grounds Committee held them up, and when they made 
report of it to the trustees T am not able to find anywhere 
that thing is actually taken care of at all. 

Bv Mr. Haves: 

• * 

Q. Did you make any distinction at the time of y<j>ur 
report between what you call your “tangible” and “in¬ 
tangible” claims? A. This report purports to be madejup 
of these reasons for holding these things up, but this record 
is going to the trustees who did not know about these things 
at all, and this is to act as a justification for them in holding 
it up, but it just skipped over that year hold-up, and there 
are any number of letters that just said they weren't goijng 
to pav, and when vou send this out this wav vou could hot 
tell—the ordinary trustee could not tell when that order 
was received. It says, January 24, 1936, the order was re¬ 
ceived within a reasonable time, but he didn’t tell tlipm 
these orders were received from me in December, 1934; he 
didn’t tell them that. 

Now, going on in this situation, he tries to- show that! it 
is an unusual procedure for the architect to bring variojus 
certificates for payment, that every job run by an architect 
is run the same way. In the case of the Government, thejse 
certificates go through the Government mill. j 

The difficulty with this was that the Government had all 
the facilities for checking the certificates and i!io 
1326 architect or engineer would ever submit to the Gov¬ 
ernment vouchers which thev could not have su- 
stained. 

Q. Go ahead. A. Otherwise, they would discredit them¬ 
selves with the Government. My obligation all through this 
whole thing was that if there is any question that applies 
to my work, to examine the accuracy of it, to get the ac¬ 
curacy of it checked, so that the Government would know, 
and the Government tries to pay all the contractors withijn 
ten davs. 

• i 

Now, I was charged with my contract, which the Uni¬ 
versity helped prepare and approve to make up these 
vouchers, and then the treasurer comes back and sa\js 
this is a peculiar procedure. That is a part of our cop- 
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1327 tract; it is a part of every Government contract, and 
then the other situation, I can’t find at all in this 

Bucklew Report, which was the thing that gave us some 
even keel to these claims; I can’t find that thing here. 

Q. Do you have the date of the report to which you refer 
as the ‘‘Bucklew Report”? A. Yes, that was March 6, 
1935. 

Q. Do you know whether or not the University was fur¬ 
nished with any copy of it? A. I don’t know; I don’t know 
what the University got; I got a copy of it. 

Q. When you say as to why it was not included, you do 
not know whether the University was ever furnished with 
a copy of the Bucklew Report? A. I don’t know that. The 
reason I had an idea they might have had one, I suppose, 
is this: You have 100 pages, and here is a daily report of 
the dealings of these things that have been held up, these 
payments. This makes a daily record, and this includes the 
original letters from the Department and from other 
people, the Assistant Secretary of the Interior, and so 
forth, all of them, but I don’t find this. Certainly the Uni¬ 
versity had in this because in order to get my payments, 
this was sent to me by the Department, and I did just not 
think that they were not seen by the University, but I can’t 
find this thing here. 

Q. Mr. Cassell, if it is your suggestion, then that can be 
corrected at the proper time by your counsel? A. 

1328 This thing is addressed to the trustees. I did not 
want to set up any high figure for damages, but it 

was a question about holding me up on my work, and I 
showed the whole file. Here is the complete file on that situ¬ 
ation including the telegrams and everything else. I didn’t 
get any answer to that; and finally Dr. Bell sends me this 
copy. 

Now, the important thing, this thing, the report which 
was made by a party that knew neither one of us, and my 
thought on that was on this Bucklew Report, that he de¬ 
cided to take somebody that neither side knew, and he sent 
up this man Bucklew who went through my stuff, and the 
reason I thought the Bucklew Report was included was be¬ 
cause the Bucklew Report goes into this situation, and they 
insisted upon what they had asked for, and they go, every- 
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one of them, and criticize what I am calling this Ilegeiiian- 
Harris situation and is just messing up the thing, throwing 
the building program up. 

By the Court: j 

Q. Who was Bucklew? A. Roland Bucklew was an; ex¬ 
amining engineer for the Public Works Administration!. 

Q. He was appointed by whom '! A. By the Secretary of 
the Interior to keep these men from going over the same 
routine. 

_ i 

Then later when the vouchers come in, and thev want to 
know what happened and the Department said to bunch 
them altogether, they say, “Let us see the status.” “Let us 
see who is right in this situation and get this thing going 
and stop this continual argument.” They picked up the} re¬ 
port, and it seems to me if this report here is going to! the 
trustees, certainly it seems to me that, I suppose,! the 
1329 treasurer didn’t have the Bucklew reports, but!the 
treasurer did know what happened after that aljout 
the situation. 

Mr. Bucklew did confer with Mr. Johnston on the matjter, 
and since he did go and since they came out, it seeing to 
me to be strange if the Bucklew was made and does |not 
appear in this situation. 

Bv Mr. Haves: 


Q. You have the Bucklew Report and I do not have it. 
Do you want to make that as an offer in explanation of what 
you said, and let me peruse it ? A. Yes. I 

Q. I will be glad to see whether it should be included as 
a part of my cross-examination or whether to give it to 
your counsel. A. Yes, sir. This is the only thing 1 could— 

Q. I am not complaining; I am simply saying that j’ou 
have called attention to it— A. This is available to yqu. 

Q. You have indicated— A. You could have had it diavs 
ago, and the treasurer could have had it when he madej up 
this report. 

Q. I do not have it and I would be glad to look this oiver 
now. A. Yes. 

Q. Mr. Cassell, did you receive notice that the Executive 
Committee of the Board of Trustees had acted upon ybur 
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recomendation that I just have shown to you? (There was 
no answer.) 

Q. I will read you the minutes of the Executive 
1330 Committee of the Board of Trustees and ask you 
whether or not it came to vour attention. 

“June 9, 1936. 

“Dr. Mordecai W. Johnson, President, 

Howard University. 

“Dear Mr. Johnson: 


“At the meeting of the Executive Committee of the 
Board of Trustees, held June 4, 1936, the following recom¬ 
mendation from the Buildings and Grounds Committee was 
presented: 

“That the Buildings and Grounds Committee advise the 
Executive Committee that a thorough examination has been 
made of the claim for damage alleged to be due Mr. Cas¬ 
sell for delays in payments to him for architeeural ser¬ 
vice ; 

“That the Committee finds that between the period, Sep¬ 
tember *23, 1933. and March 2, 1936, a total of 57 payments 
had been made Mr. Cassell on his four contracts for archi¬ 
tectural services, for a total of $73,594.31”— 


A. May I say a word there? 

Q. Yes. A. The reason I say—the figure there is dif¬ 
ferent from this. That is the amount received: I didn't 
receive the money; they say the money was distributed, 
but don’t get the wrong impression that I received $75,000: 
I received $75,000 for services; that is not net. 

That figure—that figure is not mine. Mav I read this? 
You can see it is not. 

Q. Suppose 1 read this and then you may read yours. 
(Reading): 


1331 “That the Committee finds that between the pe¬ 
riod, September 23, 1933, and March 2. 1936, a total 
of 57 payments had been made Mr. Cassell on his four con¬ 
tracts for architectural services, for a total of $73,594.31 ”— 

A. There is a difference here. 

Q. What is the difference? A. Tt begins with “for a 
total of $73,594.31.” $73,594.31—1 don't think that is right. 
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Q. Look at this. This is a carbon copy, and it is quite 
blurred, and it looks like 75 (handing a document to 'the 
witness). A. I would that is 73. 

Mr. Hayes. I would like for the jury to look at iliis 
because I do not want anyone to get the impression when I 
read it that it was 75. 

The Court. The Court has no doubt that vou read it Ithe 

V j 

best wav vou could read it under the circumstances. 

•» V 

Mr. Hayes. All right, your Honor. It is that sort! of 
numeral and it appeared to me to be 75 instead of 73. j 

By Mr. Hayes: 

Q. (Continuing reading): 

i 

“of the 57 requisitions submitted by Mr. Cassell, all but 
fourteen were paid in nine days or less after the date Mr. 
Cassell put on the requisitions; the fourteen requisitions 
that required ten days or more to be forwarded the In¬ 
terior for payment amounted in all to $13,551.50”— j 

A. May I say a word there! 

Q. Yes. A. It does not say a thing about |lie 
1332 $5,200 which was forwarded December 13, 1934. That 
would add the five thousand dollars. 

Q. You have already indicated it does not take cogni¬ 
zance of the same figure you referred to! A. Yes. Ncjw, 
you see that 81 per cent is wrong. In other words, it de¬ 
pends on when these payments were due and how much! is 
due. At times five hundred is a lot, but it depends on the 
expenses due on the job. 

Q. You have given such background when you desired 
to interrupt me. A. That is what I have in mind because 
the presentation of the letter does not give any of the back¬ 
ground at all, and that leaves the person thinking this fel¬ 
low got 80 per cent of his money. 

Q. You are interrupting each time you feel it is necessary 
to make any objection you see fit. 

(Continuing reading) -. 

“that approximately 81% of all the money claimed to be 
due Mr. Cassell was paid him in less than ten days after 
the date of his requisition; that the fourteen requisitions 
that required ten days or more for consideration and cdr- 
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respondence were 24.5% of the total number involved: 
that an examination of the correspondence connected witli 
the fourteen requisitions that required ten days or more 
for consideration indicates that delays attached to pay¬ 
ment were justified by the facts involved?” 

A. Yes. Of course they justify the facts, the facts, 

1333 but these are the Department records, and the De¬ 
partment says before they go through the office, they 

sai, “Is that right. Is this right,” and it takes so long to 
get an answer out of the Department, and that was the 
game, and you can’t expect to get an answer the next day, 
no matter how baseless that question is. That is routine, 
and that was the reason for that. If that happened once, 
all right; hut when it happened all the time— 

Now, let’s see: take one of these: 

“The monthly requisitions for payment to contractors on 
Public Works contracts have been returned today.” 

That means returned from New York, where they had 
no business, returned from some general contractor in 
New York. 

(Continuing): 

“And all of the vouchers except your own are being 
forwarded to the Interior for payment. With the return 
of your own vouchers, I am quoting the following para¬ 
graphs from the letter of Mr. Brady.” 

He was one of those gentlemen in that contracting firm 
up there. 

Q. Go ahead. A. When things didn’t happen, then the let¬ 
ter of Dr. Hart, that I have before me, said that that fellow 
Cassell is doing his work, ‘‘and I know where we can hold 
up on his fees,” and Dr. Hart’s letter took this whole series 
because thereafter they began questioning the vouchers 
and the reasons why it should be questioned, and if they 
questioned them, they held them up, because the Govern¬ 
ment does not pay anything out that is questioned. 

(Continuing): 

‘‘In regard to the applications for payments to 

1334 the Architect on these several projects, we feel 
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that his application for the Power Plant is excessive. 
The total amount of the obligation on this project! is 
$24,380. He claims the value of work completed to <Jate 
as $21,936.45. In computing the amounts of moneys due 
him when the job is completely finished, the amounts whjich 
shall have been paid him is the total amount less 10 %,\ or 
$21,942.00. He has been paid, to date, $18,972.81, which 
only leaves a balance of $2,969.19, for supervision of jthe 
buildings and the checking and approving of shop drawings 
throughout the progress of this job. We feel that further 
compensation should not be made to him on this project at 
this time.” 

! 

However, I may explain that. The Government contracts 
have a construction which states that 10% shall be with¬ 
held to the time when 50% of the contract work is done; 
thereafter the retained percentage may be reduced to 5i%. 
They had done that, and it seems to me where they i,tre 
insisting on their reasons as to whv mv fees should be hfeld 
up, stating 10%, it wasn’t that, because they knew $27,0p0, 
they had done that, and if they didn’t, then the Depart¬ 
ment in making out the $12,000—the University in its rec¬ 
ommendation to the Government, the Government woikld 
not have demanded more than 5% be retained; yet he sajys 
here you have passed $21,000, which was $9,000 beyond. 
The money should have come to me, but the $9,000 they 
were still holding, 10% of mv monev. 

Q. There was a reason, as you have indicated, for the 
holding. A. A reason? 

1335 Q. Just a minute. A. There is no reason at silk 
That is what the contract calls for as read in that 
contract specifying that 5% shall be retained, and in spite 
of the fact that it called for that, in spite of that, they Hold 
$9,000 of my money and they give the reason that they 
continue to hold it because they felt it was needed. 

Q. The reason was not that it was needed; the reason wjas 
rather they held it because of the fact as indicated in thjat 
communication; is that right? Just read what it says. A. 
That is contrary to the contract. 1 will read you the wlicjle 
thing: 

{ 

“In regard to the application for payments to the archi¬ 
tect on these several projects, we feel that his application 



934 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


for the Power Plant is excessive. The total amount of the 
obligation on this project is $24,380. He claims the value 
of work completed to date as $21,936.45. In computing the 
amounts of moneys due him when the job is completely 
finished, the amount which shall have been paid him is the 
total mount less 10%’’— 

That is not true; the contract does not say that at all; 
the contract says that after 50% of the work is done, the 
retained percentage would be 5%; you see, they -were hold¬ 
ing up that 5% which was coming to me to carry on my 
work. 

(Continuing reading): 

—“or $21,942.00. He has been paid, to date, $18,972.81,” 

Q. (Interposing) Had you at that time received 
$18,972.81? A. By this you mean— 

1336 Q. Yes. A. Without looking at the voucher or 
the receipt, I can’t state whether on November 15th 
I had received eighteen thousand and some dollars. I know 
I had received money, but the amount of money you receive 
is dependent on the work you have, and you receive the 
money according to the work you have, not what somebody 
thinks is enough for you to get. 

Q. Do you know how much of the work remained to be 
done at that time? A. That is what he says. 

Q. Do you know? A. Yes, I know this way; I set out 
what I thought was due, and it was their perfect right 
and the Universitv’s right to sav, “We don’t think this is 
due,” but after having said it, the thing to do was, accord¬ 
ing to the contract itself, and look at the vouchers, and 
look at this and that, but not to send up to New York— 

The Court. Proceed. 

The Witness. Not to send up to New York to somebody 
who had nothing to do with Government work and whom 
the Government would not recognize, in order to have a 
man to try to take my work away from me, and then go 
around and check my work. 

How could anybody feel that that man was going other 
than in the spirit of malice. 

Now, they knew where they could hold out on my fees, 
and they did it. Mr. Brady knew well that that contract 
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called for a retainer of 5% when you pass the 50% mjark, 
but that was used as a reason. 

1337 Bv Mr. Haves: 

• » 

i 

Q. Will you toll me, Mr. Cassell, as to the building re¬ 
ferred to, as to whether you knew how much of the Work 
remained to be done at that time? A. How much remained 
to be done? 

0. Yes. A. This is—how do I know this ? This is 1|934. 
% 

How do you expect me to say I know how much work jwas 
to be done? I know this— 

Q. Do you know approximately? A. 1 don’t knowj ap¬ 
proximately; I don’t know. It was submitted to the!De¬ 
partment, and finally T got my money. 

Q. What is the date of the letter itself and what build¬ 
ing is referred to? A. This is the power plant, and! the 
date is November 15, 1934. 

Q. Isn't is a fact, Mr. Cassell, that that building jwas 
completed on the 20th of February, 1936? A. Yes, j sir. 
But that question does not give you the power plant pic¬ 
ture, at ah: that does not give the power plant picture, 
at all. If you list in that, that that was in February, 1^34, 
and then state that he had completed a certain amount, 
why, that does not carry the picture, because my work on 
the job is to do the drawings, specifications, and such, land 
it is a mistake for the Fniversitv’s trustees, Dr. .John 

ft' 7 

and Dr. Scott to confuse that fact. When the drawings 
were finished; approved, and the contracts were let land 
the building was started thereafter—when that was done 
1 had in excess of 60% of my work begun, and you eitn’t 
let a contract when an architect has done less than 

1338 60% of his entire work, before you let the contract. 

Now, if you leave out that fact, that indicates!my 
work wasn't done. If it wasn't done, do you think the (gov¬ 
ernment would thereafter have authorized paying me $18,- 
000 out of $24,000, if the work wasn’t done. 

Q. Tt is suggested that the reason for the withholding 
of payments is that there still remained a great deaj of 
work to be done. A. By whom ? 

O. And the amount that is over, should therefore be with¬ 
hold. A. No, that is not correct. 
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Q. That is not correct ? A. No. The facts are the build¬ 
ing was being built, and you notice that the gap in time. 
Nobody knows better on this situation than the the presi¬ 
dent of Howard University and before that the approval 
of the Department of the Interior itself—because the Buck- 
lode difficulties, the work on the Power Plant was stopped 
for a period of 270 days, but they didn’t stop my having 
to be paid on it; that contract was stopped because the 
whole plan was beclouded, and I would like to explain that. 
That contract thing was a distant procedure where it hap¬ 
pened that some parts were let to several different ones, 
and some of them were union and some of them were non¬ 
union. 

Q. I do not like to interrupt, but it seems to me that you 
have testified about that contract being let to several differ¬ 
ent people any number of times. A. We never got into the 
union situation. 

What you have done now is introduce a letter that 
1339 carries with it the implication that here this fellow 
wanted all his monev in 1934 and it wasn’t until 
November, 1936 that the man had a right to be paid, which 
is not a fact. 

Q. You mean as to the implication of the letter? A. Yes, 
and Dr. Hart explained why it was stopped, but when you 
read that letter, it seems as though we asked for the money 
two years before the building was finished. 

Q. T will continue with the reading of this: 

“That the Buildings and Grounds Committee have not 
found in any of the facts any basis whatever for the claims 
made by Mr. Cassell for damages, and recommend that 
no such damages be allowed.” 

A. May I say a word at that point? 

Q. Yes. A. Where does that letter come from? I don’t 
remember any letter like that. 

Q. I asked you if this was a communication addressed to 
President Johnson— A. From me? 

Q. Just a minute. I said this was a communication ad¬ 
dressed to President Johnson from Dr. Scott, Secretary of 
the University, and asked you whether the contents of that 
letter had been brought to your attention, and I believe 
your answer is that it has not been; is that the answer? A. 
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I am just trying to remember because I don’t remeniber 
where I got that, but the president called me and asked jme, 
as indicated by that, that they would pay me for that! re¬ 
lease, these orders for that $5,000 worth of extras that was 
held up if I would drop my claims against Howard Uni- 
versitv. j 

1340 That is the onlv recollection I have in mv mjind 
about the letter. 

Q. Did he call you ? A. The president called me and asked 
me about releasing these claims with respect to that $5,(1)00. 
They had me in the corner, under such circumstances, pay¬ 
ing, “Just pass me a voucher and pay this fellow,” and if 
I did that I would release all the claims, but I told him 
Mr. Hayes. So that the jury will get the continuity, I 
will read this— 

Mr. Magee. That is inadmissible because it was not 
from Mr. Cassell. 

The Court. The letter is not admissible over objection. 
Mr. Hayes. I think your Honor’s ruling is correct jbe- 
cause I asked Mr. Cassell if the contents of that letter was 
brought to his attention. 

^ I 

The Witness. No. The president called me and asked 
me, made a plea. 

By Mr. Haves: 

Q. Your recollection now is— A. I don’t remember any¬ 
thing in connection with that record, that report. 

Mr. Hayes. Then your Honor’s ruling is correct, so I 
will have to present it as part of my own case. 

Bv Mr. Haves: 

» * 

Q. Now, there were as part of this extension fund sethp 
various real estate firms engaged by the University, !\fr. 
Knouse, Mr. Muir, and the Real Estate Department of the 
Munscy Trust Company: is that correct, sir? jA. 

1341 The University mav have concerned mv own en- 
gagement of these people, and the president of the 

University asked me to write a letter with reference ito 
this, but what actually happened— j 

Q. You made a recommendation? A. That is right. ;If 
I may talk? 

Q. Go ahead. A. Before I could recommend that such 
people do anything, I set up conditions in a letter to tlje 
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president that they devote their major time to the thing. 
I had talked to these people. I had talked to Knause and 
Muir, that there was a possible land acquisition program 
going through, but after I recommended them, they would 
have to agree with me that they would devote their major 
time to it, and it seemed better to get some people in a 
small unit to devote their major time to it so we could get 
the best action. 

In so-far as these two people, I had conferred with them, 
and when that group, the extension committee group in 
that first meeting said, “Cassell, you are the agent,” I 
went out and told these people.” 

Now, what the University did on the side, I don’t know, 
but I know this, 1 didn’t mention the name of the Real 
Estate Department of the Munsey Trust Company; I 
didn’t mention it because I knew it was a great big de¬ 
partment, and I said it seemed better to get small offices, 
and the way that got around, was by the Munsey Trust 
itself, and the vice-president was one of the members of 
the extension committee, so they learned in that group, but 
I was the only person that knew, and that was the reason 
right there, and one person was the only person who 

1342 knew the routine in the real estate department and 
the trust department. 

Q. Well, anyway you conferred with the two persons you 
have named, Mi-. Muir and Mr. Knause, and as a result of 
your conference, you recommended them, that the service 
of those two persons be used, giving as your own reason, 
that they were not well known, and for other reasons as 
given by you; that is correct, isn’t it? 

1343 The Witness. Is it possible to take an asipirin, 
sir ? 

The Court. Certainly. 

The Witness. All right, sir. 

Bv Mr. Haves: 

» * 

Q. Now, aside from the two persons whom you recom¬ 
mended, as I understand you, the trustees voted to use 
and did use the services of the other? A. When you say 
“trustees” you ought to understand that the—it ought to 
be understood that the thing reflected itself back to the 
trustees. The Extension Committee of the trustees are 
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the ones that brought up the situation of the Munsey Tjrust 
Company Real Estate Department. 

Q. It was acting for the Trustee Board? A. I just don’t 
want to get the impression that the trustees met and said— 

Q. (Interposing) The trustees had given full power to 
the Extension Committee? A. Yes, sir. That’s why we 
considered our employment valid, because the trustees!had 
given full power to the Extension Committee. 

Q. These trustees added the name of the Real Estate| De¬ 
partment of the Munsey Trust Company, and it, through 
Mr. Ochsenreiter, acted in the capacity of acquisition, is 
that right? A. Yes, sir. 

Q. Now, were those various concerns—the Muir concjern, 
Knouse, and the Real Estate Department of the Muiisev 
Trust Company—as far as those acquisitions were con¬ 
cerned, paid commissions by the sellers of the! re- 
1344 speetive properties? A. In some cases by the sellers, 
sir, and in some few cases by the University, sir. 
Some people from whom you would by acquisition ijn a 
proposition like that—some people who were tough enough 
to hold out longer when they were seeing buying being done, 
not caring who was buying, would say this: “I want so 
much net for my property.” The only thing to do i^ to 
pay the commission yourself, so that the commissions were 
paid one way in some cases and in some cases by the fcjflks 
from the University, but in any case the University had paid 
the commission. The other persons who wanted net said, 
“I want so much net.” 

Q. You say in the final instance the University pjaid 
the commissions? A. Yes, sir, I would say that. That is 
the truth for this reason— 

Q. (Interposing) Do you think that is true in every 
case where a purchaser buys? It means, nevertheless, the 
purchaser is paying the commission, because the transac¬ 
tion reflects that? A. No, sir, I never said anvthing liike 
that. I never said the transaction reflected that at all. 

Q. What is your explanation? A. I said when you are 
out with a program like that and you are buying property 
and the seller knows he has to pay a commission, as sOon 
as vou submit a real estate form contract and vou react it 
—most of those people were intelligent enough to read—\— 
it indicated they had to pay the commission. Some ’of 
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them then said, “I want X dollars.” Others would say, 
“We want so much net for our property,” and it 
1345 ends like that. 

If you want the property at that price plus com¬ 
mission, you have to pay it. In either case, where you 
have a large acquisition program like that, the person ac¬ 
tually spending the money paid the commission; they paid 
it. Il does not appear in the settlement, but the other 
part is added in as part of the price for which they were 
willing to sell the property. 

Q. It is a fact that the custom is for the sellers to pay 
the commission in this jurisdiction? A. Yes, sir, it is, but 
every seller, knowing that he has to pay commission, will 
certainly indicate in his price which he puts on his prop¬ 
erty a price which takes care of the fact that he has to 
pay the commission, because he has no love for the real 
estate man. 

Q. What 1 am trying to arrive at is this: Your answer 
simply reflects this, as T take it: You say whereas the 
seller pays the price, the fact is that he adds in an amount 
sufficient so that in the final analysis the purchaser is 
paying for it? A. Yes, sir. In some of these cases where 
we went out to get property ourselves—I did some of this 
negotiation myself. I have negotiated for much larger 
property besides this—a seller will read everything. The 
thing that sticks in his mind is, How much is the commis¬ 
sion going to be? 

The Court. Your explanation, it seems to me, is not 
complicated at all. You go to a moving picture. You pay 
the cost of the picture plus the tax. Congress says that 
the moving-picture man pays the tax. As a matter of fact, 
he does not pay it at all. The person who goes to the pic¬ 
ture pays the tax. So that the purchaser, as a matter of 
fact, pays the commission, whether the custom is 
134(i that the seller pays the commission or not. That 
is what you are talking about ? 

The Witness. Yes, sir. That is it exactly. 

Mr. Hayes. If Mr. Cassell’s statement, if your Honor 
please, goes to the general situation, so that what your 
Honor has indicated is the answer to it, and that is— 

The Court. (Interposing) That is his explanation of it. 
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Mr. Hayes. 1 am saying that even though the sellers jpay 
the commission, the fact that thev mav add it in bv reason 
of the fact that they know they have a commission to jpay 
—if that is taken to mean that the purchaser is paying it, 
that is his explanation. 

The Court. Right or wrong, that is his explanation. 

Mr. Hayes. I simply want the record to show that jthe 
reason he says the purchaser is paying it is what your 
Honor has said, but he does admit that the seller is the 
one who goes through the motions, at least, of paying 
the amount of the commission. 

The Court. Yes. 

I 

By Mr. Hayes: 

Q. Now, Mr. Cassell, with respect to these rentals, did 
these various real estate concerns also have charge of knd 
collect the rents after they arranged the acquisition of this 
property? A. Yes, sir. In the case of properties acquired 
through the efforts of these various real estate folks, and 
myself, when they had acquired the properties we wouldIsit 
down and discuss what the rent schedules ought to be, ajnd 
the reason I had to do this was this: In every one of the 
small progress reports which I made to the presi- 
1347 dent which were used to request sums of money, 
which were in the form of money from the donors, 
I had to forecast what the amounts would be, so it wjas 
necessary for me thereafter, of course, to set up with tjlie 
various real estate folks these rent schedules, and I think 
we have already introduced in the evidence some of tjlie 
rent agreements which were made, and in the case of tjlie 
one piece of multiple property we had, we have already 
introducd the fact that the Munsey Trust Company Real 
Estate Department, through Mr. Ochsenreiter, sent to ijne 
the rent schedules that they proposed to charge and sjeo 
how, compared with our representation to the people, \yo 
were giving the money. 

After I said, “All right, gentlemen, this is the best ye 
can do,’’ and proved it, they went out to collect the rents 
on that basis; and our experience soon showed us tlikt 
the people, being working people, and being in the de¬ 
pression, they didn’t have, in many cases, money to p;jy 
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the rent all at once, so I went a little further with these 
people—Knouse and Muir and Ochsenreiter. 

I said, “You mustn’t require that these poor people 
come to the office at a certain time and pay the rent, be¬ 
cause they may not have it, and, secondly, these people 
work most of the time, if they can get work, and that twenty 
cents that it costs them to come down to vour office isn’t 
just right. You have to work here, anyhow. Make your 
work fit there.” 

If you will look at the records, you will find that 9o per¬ 
cent of the rents are all collected at night, and they were 
collected two bucks, three bucks—anything the people had 
—to make the thing go through, and we had account of it 
the way it came in. That’s how we kept the rent collec¬ 
tions up. 

1348 Q. When they were collected that way or in any 
wav vou mav indicate, did thev make it on the basis 
of monthly reports to you? A. Yes, sir. None of the 
money passed through our hands, but we set up that method 
of collecting the thing, so as to get the rents. 

Q. When the person made this collection he would make 
it in the form of a monthly report which he would submit? 
A. Yes, sir. 

Q. Would they take commissions out of that? A. Yes, 
sir. They took five percent commission each time. 

Q. They took out the regular commissions for the col¬ 
lection of rents? A. Yes, sir. May I say a word as to 
that, Mr. Hayes? 

Q. Yes, sir. A. That is perfectly proper and certainly 
would not put the University in a position to say that 
Cassell was not due payment for the services, any more 
than the fact that the sales manager in any acquisition 
program gets paid, of course. He gets paid for super¬ 
vising the whole thing. Here I am supposed to collate the 
whole business and assume final responsibility. Wlien 
something comes wrong, or they think it is wrong, the aud¬ 
itor comes to Cassell and says, “He is the only one who 
knows the whole situation,” and to say that the agent had 
been paid to go out and pick it out and I wasn’t doing work 
to see that the money was husbanded and see that it was 
paid to the proper group—that don’t go. 
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Q. I have not made any such suggestion. A. That’s what 
is coming, though. 

1349 Q. All right, Mr. Cassell. 

Mr. Hayes. Mr. Reporter, will you mark this 
for identification as a defendant’s exhibit? | 

(Letter from Cassell to Johnson, dated April 6, 1933, 
was marked Defendant’s Exhibit 21 for identification.) 

By Mr. Hayes: j 

Q. Will you look at that (handing a document to the 
witness) ? A. This is a copy of the omnibus contract which 
1 submitted to Mr. Crawford in the end of 1932. It iis 
here resubmitted to the president of the University. What 
the gentleman asked me to do there was to make up whjat 
I thought ought to be the contracts. You remember, the 
time he came on, there was this proposed change in tljie 
situation and I was asked— 

i 

Q. (Interposing) You mean the change that was to be 
effective as of July 1, 1933? A. Effective as of July jl, 
1933, and we were discussing that on a lump-sum basijs, 
and as I remember, Mr. Crawford asked me to make Up 
the preliminary contract, and 1 did make up the contract 
for him. This appears to be a copy of that same contract. 

Finally, this never became a fact at all. It is a transit- 
orv fact, because the amounts of monev here—vou can 
see it is earlv, because none of the amounts of monck 
except one, except the one for the classroom building, 
turned out to be the same, and when tin* Public Workis 
was finally established, they said, “We have our own fonjn 
of contract. You work on these bases.” 

We did work along those bases along 1933 and 

1350 sent a contract to the Department, where I sent ah 
objection along the line— 

Q. (Interposing) We will progress to the place voi|i 
have in mind. I am trying to go along chronologicallt 
This letter from you is dated the sixth of April, 1933? Ai. 
Yes, sir. 

Q. This purports to set up what your idea was of thej 
amounts to be allowed for the closing out of the projects—j- 
A. (Interposing) What do you mean by “closing out”? 

Q. Well, for the finishing. A. That’s better. That’^j 
what P. W. A. wanted to know finally—what it was going 
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to cost to complete those projects as far as the architectural 
services necessary to complete the projects were concerned. 

Q. You said, “complete.” I said, “finish”. Are we to¬ 
gether now? A. It means for such architectural services 
as necessary to complete the projects. We had run them 
along on a yearly basis. The question was what would 
happen if we lumped them together. I first thought, well, 
they would give us one contract, and that would be the 
end of it. 

Q. As of the time in 1932 to which you make reference, 
your suggestion at that time was with respect to this item: 

“The owners agree to pay the architect for such services 
the sum of $82,683.58, with other payments and reimburse¬ 
ments as hereinafter provided. Payments of the said 
$82,683.58 is to be divided among the Federal Government 
appropriations for the above-mentioned four buildings as 
follows: 

“1. Chemistry Building, $9,750. 2. Educational 

1351 Classroom Building, $11,500. 3. Library Building, 
$39,433.58. 4. Heat, light, and power plant, $23,000, 
a total of $82,683.58, and the installments on these pay¬ 
ments are to be as set up hereinafter in the detail sched¬ 
ule for the progress on each building.” 

That was the proposition as made by you at that time? 
A. It had been made to Mr. Crawford, and that is a copy 
of it. 

Q. You say it had been made to Mr. Crawford? A. Upon 
his request. 

Q. Upon his request in 1932? A. Yes, sir. 

Q. Then this was resubmitted to Dr. Johnson, the presi¬ 
dent, as of the sixth of April, 1933? A. Yes, sir. Please 
understand, that is a transitory thing which never became 
a fact. 

Q. Now, Mr. Cassell, directing your attention to your 
communication of April 9, 1932, I show you what you pre¬ 
pared as a schedule of what you called legal allowable 
technical expenses (handing a document to the witness). 
A. Yes, sir, this is in the record. 

Q. Let us take one and follow it through. Let us take the 
Chemistry Building. As of this particular date you in¬ 
dicate the total amount necessary for the technical ex- 
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penses as being $22,612, which you divide into architectural 
services, 5.3 percent inclusive of superintendence of jcon- 
struction, $20,670; landscape services, 1/5 of one percent, 
$700; engineering service, 1.5 percent extra, based on 20.25 
percent of cost of projects, $1,362; making a total 

1352 of $22,612; which you at that time suggested! as 
being the total cost that would be allowable for t)iese 

technical services. A. Based on one thing, sir. 

Q. Based on what thing, sir? A. What? What is that? 
Q. It is your letter; you tell me. A. What is it based Ion ? 
Q. You tell me. I take it it is based on what you hjave 
here indicated as being the appropriations. A. Thgt’s 
right. Anywhere the thing changes, the service changes. 
That was based on $319,000. 

Q. I was going to get to the question of the amount that 
it is based on and what you say was increased in jthe 
amounts of the appropriations. That is what you set; up 
at that time as being the amount that was due? A. ijSTot 
the amount that was due. 

Q. The amount that was allowable? A. Yes, the amobnt 
that would be allowable in any case; the amount that 
would be allowable with the normal set of circumstances; 
the amount that would be allowable when you didn’t have 
in the picture a person like Dr. Julian. 

Q. That was your indication, on a percentage basis,! of 
the total amount allowable for those technical services. 
As a part of that same communication and with regard 
to the Chemistry Building, you have a recapitulation | of 
expenditures for architectural and engineering service, jad- 
vance planning, surveys, justifications, and so forth, and 
with respect to the Chemistry Building, you have the itjem 
of $28,047. Is that an amount that is indicated;as 

1353 having been expended? A. Yes, sir. The reason 
for it is this— 

Q. (Interposing) I just asked you— A. (Interposing) 
Let me finish it. That seems to indicate that there was an 
expenditure of $6,000 on that. You have already in t|he 
record, in the testimony, and it can be borne out by the 
Department’s records, about the emergency construction. 
I have already testified that prior to this date the Gov¬ 
ernment wanted to do this emergency construction project 
and that they came to me—Mr. Bailey, of the Budget J$u- 
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roau—to get the project started, to show the amount of 
our project. I have testified, and it is in the record, we 
had nobody to get it started with except with our regular 
force. That was on the force account. I have shown that 
expenses become increased, because the architect becomes 
a contractor in addition to being an architect; that the Bud¬ 
get Bureau and the Department of the Interior knew and 
agreed that we should carrv our same force. We couldn't 
stop and make contacts if we wanted to do the work right 
away. AVe did do it. I said it was done with the knowl¬ 
edge of the Government and that the Government took 
this position: that inasmuch as the emergency construc¬ 
tion item takes care of expenses that are properly a part 
of the Chemistry Building, such as the excavation, ap¬ 
proaches, cutting out that 40,000 yards of earth—if you in¬ 
tend to show that up here we set up $42,000, please indi¬ 
cate at the same time you attempt to show that our testi¬ 
mony with respect to this emergency construction, where 
money was spent at the instruction of the Government— 

Q. (Interposing) You asked me to indicate. I am ask¬ 
ing you with respect to the same letter. A. To say 
1354 nothing about it except to say, “Well, you spent $28,- 
000 and you said you were going to spend $22,000 up 
here,” which would make it seem that I misspent my ap¬ 
propriation—for instance, in that same manner, the presi¬ 
dent was continually able to confuse the trustees, lie even 
made statements to confuse the Comptroller-General's of¬ 
fice. In the end, when the thing kept going back and forth 
and nothing could be done, 1 then asked them, through my 
friend at the White House, I said, “Please do this: please 
put somebody on the thing. 1 want to clear up two things. 
I want to clear up the fact that we never overspent any 
government appropriation, and I want it understood what 
these are. Please put someone on and put someone on 
to show what was spent by Cassell for seventeen years, 
for anvthing that I had to do with Howard Universitv 
that was paid out of its fund.” 

Mr. Elliot was then Acting Solicitor-General and ap¬ 
pointed George l). Kennedy, chief of their Auditing Sec¬ 
tion. Mr. Kennedy did go over it and he submitted this 
long report, which showed that, taking everything we had 
done up to that time, including the lump sum, everything 
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else, taken oil a quantum meruit basis, or any basis, fhe 
work we had done for Howard University was for $60,000 
less than legally allowable. 

You can’t pick out one item like that and say, “Thht’s 
that,” without taking the background aad without putting 
in, if you please, this audit which was made without any 
reference to Cassell or Howard. If it had been wrong it 
would have shown up there in such fashion that the At¬ 
torney-General would not have paid me the money, be¬ 
cause they were holding this, and they were holding tiliis 
on the Howard University’s say-so—Cassell has 

1355 been paid twice. 

Q. You stated I am putting— A. (Interposing) 
All I did was explain why it is like it is, because I am cer¬ 
tain, inasmuch as you didn’t say anything about it, you 
did not intend to. 

Q. All right, sir. May I ask you this question, sir? |A. 
Yes, sir. 

Q. What you have just referred to is your explanation 
of why, as a part of the same communication— A. (In¬ 
terposing) That’s right. 

Q. (Continuing) You indicate that the total technical 
services against the Chemistry Building— A. (Interpos¬ 
ing) That’s right. 

Q. (Continuing) Could be $22,612; that that was the 
maximum that it could be. 

Then, as part of that communication, you indicated 
$28,000 had already been spent? A. Of course, if we 
wanted to go into the situation, you could explain this. | I 
think it is in the same thing somewhere; may 1 look gt 
that? 

Q. Yes, of course (handing a document to the witness}). 
A. Yes. Now, I can see what this was actually. 

Q. You mean that you want now to give me an explana¬ 
tion further along the line that I have just asked you? jl 
want to ask you a question. A. You may, but what you do 
is you pull out a letter. Nobody has any background. 
Certainly I didn’t have any. We wrote so many justifica¬ 
tions, so many ups and downs in this situation, that I ask 
you to please let me look and see what I am dis- 

1356 cussing before I answer the question. 
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Q. I thought you knew what it was you wanted to 
discuss. A. You pointed out a technical schedule. If you 
look through the record you will find that we listed exten¬ 
sive justifications. 

Q. I think I referred to this letter. A. For instance, 
how do I know what was in the letter of April 9, 1932 un¬ 
less you give me an opportunity to read it ? 

Q. I handed it to you. I thought you had read it. A. 
Xo, sir; you handed it to me and then started asking 
questions. 

Q. You desire to read it further? A. Yes, sir. (After 
looking at the document in question) Here is the same 
thing. 

Q. Have you satisfied yourself about it? A. I want to 
explain what this letter is, and then you can see why I 
was perfectly frank and honest about what I had spent, 
of course. Without any notice to me at all, I was called to 
a meeting of the Buildings and Grounds Committee, which 
is indicated in this first paragraph. That meeting, as I 
remember, was attended by Mr. Pope, Mr. Davis, and t 
think Mr. Pearce was a member of it, and the president 
had there then a letter which he had worked up with the 
secretary-treasurer of Howard University, which seemed 
to indicate that we were going to overspend these various 
appropriations and put the University in a tight position. 

I contended then that no such thing was the case and said 
that I would go back and get up a detailed justification for 
what could be spent, and show frankly what had been spent 
and then they could see for themselves whether or 
1357 not in the two-year period, as 1 remember, this thing 
was supposed to go on, that there was any likelihood 
■ >f the thing being spent. 

If you read the first paragraph—May I read that? 

Q. Of course. A. (Continuing) To show that was a fact 
and show those things. 

It was written to Dr. Johnson April 9, 1932: 

“In compliance with your request of the 7th instant, 
and as the result of certain questions which you raised at 
the Buildings and Grounds Committee Meeting of that 
• late, with reference to amounts which we have expended 
io date for architectural and engineering services; advance 
planning; surveys; justifications; etc., in connection with 
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the five construction projects for which Howard Univers¬ 
ity already has funds, reply is respectfully made as'| fol¬ 
lows: 

“At the April 7, 1932 meeting of the Buildings jand 
Grounds Committee I had no copy of the Secretary- 
Treasurer’s schedule which you used as a basis of discus- 

V j 

sion.” I 


That is what I said. They called a meeting and they 
worked up a statistical situation which looks kind of ques¬ 
tionable. They discuss it and leave me out on a linjb— 
Q. (Interposing) You are still reading from your;let¬ 
ter? A. I am saying what they did. T want you to unfler- 
stand that is what thev reallv did. Tliev made up this 
thing and called me to a meeting, without telling me what 
it was, with the idea they were going to embarrass m4 on 
the costs, which they didn’t because I had the factf. 


(Reading): “I have since secured a copy from I the 
Secretary-Treasurer, and am repeating this scljied- 
1358 ule to serve as a basis of comparison and to sef at 
rest anv fears as to whether or not such sums! of 

i 

monev as remain are sufficient to defrav architectural and 
• • 

engineering expenses etc. incident to these projects until 
they are completed and in use by the University.” 


Q. That was your explanation at the time of this letter 

—that vou wanted to set at rest anv fear that there was 
• ♦ 

sufficient to take care of these architectural expenses? j A. 
And to take his schedule and put it in. 

Q. And to support that situation you took the schedule 
which I have just read from? A. Yes, sir. 

Q. You also, as part of that communication, say this, 
don’t vou? 


“The Chemistry appropriation has for many months— 
with the knowledge of the Government—been the meiins 
of financing the study of the general University plan. Till is 
financial assistance is now being repaid by the fact that 
the emergency construction and the heat tunnel projects 
will lighten certain underground heat service and heavy 
grading which under ordinary circumstances would have 
to be carried out of the appropriations for the Chcnjis- 
trv Building.” 


i 
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A. That is right. 

Q. That was your explanation as of that particular date, 
is that right? A. Yes, sir. 

Q. Mr. Cassell, as of June 12, 1933, I show you a sched¬ 
ule which had been prepared—and do not misun- 

1359 derstand, by turning it down, that you are not en¬ 
titled to look at any part of it. I want to call your 

attention to this part of it, and then you may peruse it in 
anv wav vou may desire. I want to find out whether or 
not this schedule as there outlined was the schedule that 
was agreed upon and interchanged between yourself and 
Mr. Johnston when you were at that time attempting to 
arrive at this lump-sum settlement of the four projects on 
which you were working (handing a document to the wit¬ 
ness). A. Now, Mr. Hayes, this file represents one stage 
in the negotiations between the treasurer of Howard Uni¬ 
versity and myself with reference to what 1 believe was the 
first of these contracts, that power plant contract—one of 
the contracts. 

Q. That represents one of the stages in the contract? 
A. That represents one of the stages in the contract, but 
it does have in it certain significant things which show— 

Q. (Interposing) I am going to give you all the stages 
with which I am familiar. If I leave out any you call them 
to my attention. A. What I want to do is to give the start 
of it. I had forgotten, but it is here, and it shows in a 
manner something that shows what the setting was. 

Q. Something helps you with the setting? A. Yes, sir, 
it certainly does. 

Q. Will you tell us what that is? A. We had done all the 
work on these contracts until the time the money had been 
impounded by order of the United States. We were so tied 
up on the power plant and the library that everybody in 
the Government said, “This fellow will have to go through 
with them unless you can show any reason why not,” 

1360 and then this treasurer who, 1 think, had never exe¬ 
cuted a Government contract in his life, started 

going around, got one portion from the Department and 
another part from the Procurement Division, and he got 
another one from somewhere else, and he scrambled them 
together and threw them at me, with the idea that those 
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should be the contract which I would sign for these build¬ 
ings if I got these contracts. 

He says in his own letter, addressed to Dr. Morcjecai 
W. Johnson: 

i 

“Dear Doctor Johnson: i 


“I enclose five copies of a proposed contract with the 
Architect, which appears to me reasonable if any contract 
at all should be offered him.” j 

Doesn’t that show what is done on the inside of j the 
tiling? Here I have the contract and here’s what j the 
treasurer writes the president: “if any contract atf all 
should be offered” to me, this is what they should do:'; 

“If the provisions of the proposed contract appear to 

vou satisfactorv in anv measure”— 

•* *■ %• 


The president doesn’t write those kinds of contracts; it 
is a matter for the solicitor of the Interior Department. 
All of us have to be satisfied with what the Government 
says the contracts are going to be. They aren’t going to 
favor me with parts of a contract that they don’t give other 
people. | 


“—1 would suggest that copy be sent to Mr. Crawfbrd, 
as Chairman of the Committee on Buildings and Grounds. 
This is for the reason that he has already given consider- 
able time to the subject of the contract, has no doubt pre¬ 
pared one or is working on one and the complete 
1361 statement in this form may save him considerable 
labor. At any rate, if tin* form is a reasonable Pile, 
he as the Chairman of the Building and Grounds Commit¬ 
tee should be influenced by it before he has gone too far.” 

Why should Mr. Crawford be influenced by this form of 
contract, which, if you take the time to read it, is some¬ 
thing the likes of which I never saw, and I don’t think 
anyone ever saw that as a basis for executing architectural 
work. We were supposed to negotiate a contract, and it 
seems to me that both parties would have to say something 
about these forms, since tin* University and 1 had jto- 
ge tlier— 

i 

i 

l 
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Q. (Interposing) Was he submitting this to you? A. No. 

Q. Did you have anything submitted to you? A. Yes, 
sir, but not this. 

Q. You did not have this contract submitted to you? A. 
This isn't any contract at all. This is just Johnston’s 
rumblings around that thing. 

Q. Mr. Johnston’s rumblings? Were those shown to 
you ? A. When I got them— 

Q. (Interposing) Were the rumblings of Mr. Johnston 
shown to you? A. We discussed them from time to time. 

Q. Then, they were shown to you? A. Yes, sir. What 
I did with Mr. Johnston was this: Finally all these things 
came to discussion at this meeting in New York on August 
11, 1933, and I set up in writing a series of objections that 
I had to Mr. Johnston’s form of contract— 

Q. (Interposing) I am going to get to that, if you 
1362 will allow me time. A. It runs into this situation, 
because you can see what kind of background he 
trying to get—what atmosphere he is trying to create be¬ 
fore he even sees me. 

Q. This is from the president to Mr. Johnston. A. I 
never saw it before. It brings out some nice things (read¬ 
ing) : 

“I do not believe that further discussion should be had 
with Mr. Cassell, until the Trustees have made up defi¬ 
nitely among themselves just what the terms of the con¬ 
tract are that they propose to offer him.” 

Finally, the contracts had to go to the Department. We 
both had to make some kind of showing on the thing. 

Q. You are complaining that they should not get to¬ 
gether and decide what to do before they submit it to you ? 
A. No. They came to me themselves. Mr. Crawford said, 
“Here, you submit us your ideas on the thing and we will 
discuss them together. We will come to an amicable agree¬ 
ment ’ ’— 

Q. (Interposing) The trustees asked you for your ideas? 
A. Yes; they turned it over to Johnston, who says in the 
beginning, “If any contract should be had at all.” 

Q. You read that. A. (Reading): “I do not believe it is 
the usual thing for any corporation to tell a man to write 
his own contract.” 
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'Well, they asked me to put my suggestions down! in 
writing—Mr. Crawford did—and 1 did, and for fear jliat 
we might convince the man of some of the things, you lean 
see what he was trying to do. 

1363 Q. Did you object to him getting some ideas of 
his own with respect to it? A. No, sir, I did hot. 

What I didn’t see was this, and I don't see yet, sir: Why, 
if there was any question about the form of contract ’ re¬ 
quired—here we are spending Government money, and it 
seemed to me—it seemed then and it seems now—that the 
persons who have advised Mr. Johnston about that—sup¬ 
pose he did not want to consult me. That is perfectly! all 
right. But the person who was to advise him was the office 
of the solicitor of the Interior Department. lie never wjent 
near there. j 

What happened after we went through this work? |He 
pushed through a contract which had a peculiar method of 
payment in the contract. I would have to do the work <ind 
get the money any time they felt like paying it. What 
happened to the contract? When they sent the formj to 
the Interior Department it finally flitted around throijigh 
the solicitor’s office before the Secretary would approve! it, 
and the Department rewrote the whole contract. 

Q. I show you this setup with respect to the Chemistry 
Building. That is dated— A. (Interposing) That wouldn't 
make anv difference— 

Q. (Interposing) Will you just let me ask the questions? 
A. 1 just want to make this plain: that you can’t come 
now with a folder that Johnston sent to the president;in 
1933—I know we discussed all kinds of increases, and I 
tried to show the basis on which this was done. 1 showied 
other contracts. You come to me and ask me, is this the 
thing he handed me. 

Q. I have not asked you anything yet. That j is 

1364 perhaps why you are in difficulty as to an answer. 
I do not want to ask you if you will look at tjic 

figure with respect to the Chemistry Building and note wljat 
is indicated as to the total Government appropriation, the 
maximum architect’s fee. I note that was placed at six 
percent. A. That’s right. 

Q. The ordinary Government allowance would be 5*3. 
He places it at six? A. Yes. 
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Q. Then, advanced for architect’s services to date, and 
he has there, $37,482.06; credit to architect for special ser¬ 
vices, $9,370.51. That credit to architect for special ser¬ 
vices was his suggestion as to what should be allowed for 
"losing out, or what was the suggestion that you asked me 
to use? Finishing this contract? A. I couldn't say that 
was. 

Q. Was that discussed at the time? A. I couldn’t say as 

to that. 

Q. What is your recollection as to whether or not this 
was correct: that there was at that time for architect’s 
services, $37,482.06? A. 1 couldn’t say as to that. You 
ought to get the books. This is something that is pulled out 
of the air. But I can say this about the whole situation: 
that I can’t see why I should suggest getting any more 
than I was asking for services. All I asked was for get¬ 
ting the whole $9,370.51. 

Q. Does he make the suggestion that you be allowed 
$9,370.51 ? A. Tt doesn’t look like that is for spe- 
1365 cial services. 

Q. For the closing out of this contract. A. 1 can’t 
say what that was. We had spent— 

The Court. (Interposing) The Court will adjourn until 
10 o’clock tomorrow morning. 

(Thereupon, at 3:45 o'clock p. m., an adjournment was 
taken until tomorrow, Tuesday, March 5, 1940, at 10 o’clock 
a. m.) 


1366 Thereupon, Albert I. Cassell, the witness under 
examination at the hour of adjournment on yester¬ 
day, resumed the witness stand and upon examination 
testified further as follows: 

Cross-Examination—Resumed 

By Mr. Hayes: 

Q. Mr. Cassell, at the time we closed we were discussing 
the question of arrangements had between, or negotiations 
had between, the treasurer and yourself regarding the 
closing out or the taking over the lump-sum settlement of 
the four projects in which you were interested at the time 
just prior to the change of July 1st, 1933. 
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Mr. Hayes. Mr. Reporter, you might designate that as 
defendant’s exhibit number for identification with the!ap¬ 
propriate number. I think, as a matter of fact, that jwas 
introduced by the plaintiff. 

The Witness. No, it was not. 

(Letter dated August 10, 1933, Tassel I to Johnston, Was 
marked Defendant's Exhibit 22 for Identification.) 

Bv Mr. Haves: 

« • 

Q. Will you look at that, Mr. Cassell (handing a docu¬ 
ment to the witness). A. (After examining the document) 
Yes, sir. 

Q. Now, that is a carbon of a communication sent by you 
to Mr. Johnston, the treasurer, dated August !10, 
1367 1933; that is correct, isn't it, Mr. Cassell ? A. Yes, sir. 

Q. Now, reading to you, sir, from paragraph four 
of vour communication, and it is on vour letterhead as the 
University Architect: 

“4. Articles Numbers 11 of the two contracts make pro¬ 
visions for $4,658.98 compensation for the Chemistry 
Building and $25,550 compensation for the power plajnt. 
This is $5,091.02 less than the requested equitable com¬ 
pensation on Chemistry, and $2,550 more than the compen¬ 
sation requested on the power plant—that is a net $2,^41 
less than the sum set up in the tentative contract submit¬ 
ted by me under date April 6, 1933, for these two projects. 
This deduction with respect to Chemistry reduces the com¬ 
pensation for this project far below the subsistence leyel. 
Economic conditions have changed considerably sincej I 
set up the original figure at $9,750 for this operation. Prices 
of all materials which will enter into my contract halve 
materially increased, and in addition to this, the XF^A 
Codes which will govern the labor incident to my contract 
have reduced the number of hours which mv men mav work 

* •” i 

from our customary 50 hours a week to 35 hours a week— 
this, of course, without any reduction in salary. I, there¬ 
fore, recommend that the compensation in these two con¬ 
tracts remain at $9,750 for Chemistry and $23,000 for the 
power plant. It will be difficult to make the grade at those 
figures.” 
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Then, on page 2 of that same communication, you say: 

1368 “Article Xo. 1 of the tentative power plant con¬ 
tract does not include the entire services to be 

lendered by the architect. It should be definitely under¬ 
stood that the architect’s services on this project include— 
not only the design, structural engineering, coordination of 
mechanical engineering, and the supervision of the power 
plant erection—but also the design of, and the superin¬ 
tendence of the installation of the remainder of the high 
voltage system of electric light and power distribution to, 
and in all existing buildings of the University, and the de¬ 
sign of and the supervision of installation of the high and 
low pressure piping from the power plant to the Medical 
buildings south of \V Street—this to coordinate the archi¬ 
tectural contract with the contract for consultant engineer¬ 
ing expenses involved.” 

Then, paragraph 6: 

“In the case of these contracts, particularly that for 
Chemistry. I do not think it wise to include the schedule 
of balances on Article Xo. 11, Page 6, in any such contracts 
submitted to the Department. The Public Works allot¬ 
ments have granted Howard University net sums without 
reference to what lias been spent heretofore for the gen¬ 
eral planning of Howard University, the promotional work, 
and other features. This is well for Howard University 
and should be let stand as is. Disturbance of these net- 
sums-grants by the data set up in the schedule on Page 6 
would mean that Howard University would have to 

1369 increase its $70,000 request for the execution of the 
Chemistry project. This would not be a wise pro¬ 
cedure.” 

You refer there, Mr. Cassell, to Article Xo. 11 on Page 6? 

Mav 1 get for vou a document and ask vou as to whether 
or not that is the document that you refer to? This re¬ 
fers to the chemistry proposition (handing a document to 
the witness). A. Xow, may I do this? You read three ar¬ 
ticles. May I take up those three articles, instead of going 
back to the last one? What was the purpose of reading the 
last three articles? 
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Q. Mr. Cassell, if you will be good enough to follow jmy 
own suggestion— A. "What I am trying to get at is tljiis: 
You started, I believe, on Article 4 and you talked about 
Article 11 and you skipped down and read a couplej of 
other articles. 

Q. I am going to read you Article 11 now, but 1 think I 
am entitled to have you answer the question. A. I am just 
trying to get what the problem is. 

Q. I think you will probably understand if you will be 
good enough to answer my question. Is this the Article 
No. 11 on Page 6 to which you make reference (indicating) l 
A. Now, what I would like to see, Mr. Hayes, is my own 
record from Johnston on this case. You spoke of the fact 
that on vesterdav we were discussing certain things, but 
this distinctly is not the paper which we were discussing 
vesterdav, which vou are now trving to lie into this. Yes- 
terday’s paper was a paper which was certainly different 
from this. j 

Q. Yesterday you complained that you did not under¬ 
stand about that paper. Now 1 have shown you your Own 
communication. A. That is just what 1 am talking 
1370 about—my own communication. Yesterday’s paper 
was properly identified as a communication from ithe 
treasurer to the president, in which the treasurer set!up 
the premises that if any contract at all was offered to jine 
that some such contract as that should be offered. 

Now vou come here— 

Q. 1 offered that and it was rejected on the condition 
that you could not be bound by some communication going 
from the treasurer to the president. 1 am trying to show 
you this communication and let you see whether that is the 
one referred to. A. This is not my communication at all. 

Q. This (indicating) is. A. This (indicating) is mine.! 

Q. You refer to Article 11 on Page (3. 1 am asking jj'ou 
if this is the article 11 on Page 6 to which you make refer¬ 
ence. A. What I would like to do is this, Mr. Hayes,| in 
the way of clarifying myself, Mr. Hayes: You can see 
from these two things just what I said yesterday—that is, 
the treasurer and I worked back and forth over these nego¬ 
tiations, and I would like to see these things whereby ithe 
treasurer transmitted this to me. How would I know, just 
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peeping at this now, whether this is the article (i to which 
1 refer, and so forth? 

Q. I did not suggest for you to peep at it, sir; I want you 
to look at it. A. This is what I have in mind: The treasurer 
did not hand these things to me. At that time we were 
dealing in writing. There must have been some kind of 
transmission to tell whether this was what 1 was comment¬ 
ing on or whether this has been extracted and handed to 
me, just the way that thing was extracted and 

1371 handed to me vesterdav. Isn't there some wav of 

• » 

getting from your own records the transmission of 
this thing, so I can tie this up? You hand me a thing with 
eight pages and ask if it is mine, it doesn't have my signa¬ 
ture. I haven’t had time to read it. 

Q. I have not suggested that you do not read it. A. The 
only way I can do that is look through this. I have made 
certain comments on a contract which the treasurer ten¬ 
dered to me as a tentative sort of agreement to see if we 
could get together. 

Q. Will you look at that and see if that is the one you 
transmitted? A. The only way 1 could do it is this—the 
only way anvone could do it: I made nine detailed com- 
merits on the contract and I have to read these comments 
and read this thing, because in the absence of having any 
transmittal of any kind under any signatures or anything 
else, how can I tell this is what we are talking about unless 
1 take these criticisms— 

Q. (Interposing) You have no question about this being 
yours (indicating) ? A. That’s mine. 

Q. Now, you may take whatever time you desire to look 
at it to advise me whether or not that was one submitted 
by vou and whether or not that is the article to which vou 
refer. A. Yes, sir. Now, Mr. Hayes, you see what brings 
about that dilemma. Apparently two contracts were sub¬ 
mitted by the treasurer, according to my letter. You have 
onlv one here, and it had definite divisions— 

Q. (Interposing) Mr. Cassell, I cannot put all of 

1372 this case in at one time. A. 1 don’t want you to put 
all this case in at one time, but if you are going to 

check this thing against this— 
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(*>. (Interposing) You want the one for the power plant 
you mean? A. This refers to both contracts, unless I am 
to do this over again. 

Q. This is the one with respect to the power plant (liahd- 
ing a document to the witness). A. All right. 

Mr. Magee. I think we can shorten this if we let t;he 
witness look at what the treasurer sent him. This isj a 
letter on August 10, 1933, and he is asking the witness Ito 
answer, “Is this what you commented on,’’ handing him 
a carbon copy. The simplest way to do that is to get the 
communication from the treasurer and see what it is. When 
you hand the witness excerpts—we do not know what they 
are—and ask the witness, “Is this what you are talking 
about in a letter of August 10, 1933?” when he has tjie 
detail there— 

The Court (Interposing). If the witness is not clc^tr 
lie can say so, just as he has done. j 

Anything else you want in order to make an answer 
which is agreeable to the facts as you understand them ypu 
are entitled to have. 

The Witness. Sir, it would be helpful if we did have tlje 
letter of transmission from the treasurer to me. 

The Court. All right, produce it, whoever has it. 

By Mr. Magee: 

i 

1373 Q. You have that letter here, don’t you? A. 1 don ft 
think so. This is the letter to me. I don't knoiv 
whether I have it or not, but the University has it, but-4- 

Mr. Hayes (interposing). It does not necessarily follow 
that there was a letter of transmittal. These two gentle¬ 
men were attempting to get together on a form of contract. 
I have given him the contracts that I have and I have showp 
him first his own communication that refers to certain sec¬ 
tions of these contracts, and 1 am asking him to look at 
them and see whether or not those are the ones he makes 
reference to. Certainly he can look at them to see whether 
or not he does recognize them. ; 

The Witness. The only wav we can do that, Mr. HavesL 
is to take each of these comments, go into each contract^ 
before we can say that these are the two tentative contracts 
we were discussing in this letter. T can’t just pick it up 
and say, “This is it.” 


i 

i 
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Bv Mr. Haves: 

Q. I asked you with reference to Article 11 on Page 6. 
A. How can 1 take Article 11 unless 1 have a chance to 
check both contracts? 

Q. 1 have no objection to your taking all the time you 
want to check it, Mr. Cassell. A. All right. 

(The witness examined the document.) 

The Court. While this examination is being made, the 
Court will take a recess for five minutes. 

(A short recess was taken, after which the following oc¬ 
curred:) 

The Witness. The only difference 1 see, sir, is this, and 
I would like to clarifv this to see when these things 
1374 went in here. You take both these contracts—pro¬ 
posed contracts—and they have numerous notes. 
Now, your question is whether or not those notes are part 
of the negotiations. 

Bv Mr. Haves: 

Q. These notes are not any part of your negotiations; 
they are notations put on by the president. A. When? 

Q. Well, my answer to it is. if I am in a position to give 
an answer, that they were put on at the time that the nego- 
tions were being had and before the meeting of the trustees 
when the action you referred to was passed upon. A. I 
am not quibbling over notes that a man would have for his 
own information, but some of the notes change the mean¬ 
ing of the thing. 

Q. I am not talking— A. (Interposing) Will you let me 
explain why I had to check that.' 

Q. Yes, of course. A. Some of these change it consid¬ 
erably. Take this one, for instance. They have here— 

Q. (Interposing) Let us not go into the question of no¬ 
tations and changes made. When 1 say to you those changes 
are not a part of the contract at the time— A. (Interpos¬ 
ing) Thev went into the contract, anvwav. Thev were a 
series of negotiations. 

Q. All right, sir. A series of negotiations. Will you be 
good enough, now that you have looked them up, to answer 
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me as to whether or not those are the ones referred to in 
your negotiations? A. They were contracts similar 

1375 to those. 

Q. They were contracts similar to those two?! A. 
Yes, sir, tentative contracts similar to those. 

Q. You say in paragraph 4: 

“Articles Numbers 11 of the two contracts make provi¬ 
sion for $4,658.98 compensation for the Chemistry Build- 
mg.” 

A. I think this is chemistry. I will get that for you. | 

Q. All right, sir. A. If you follow that schedule righjt to 
the very end (indicating). 

Q. Just a minute. If you subtract the net balance that 
is here indicated as an advance— A. (Interposing) W hat 
kind of advance, sir ? 

Q. I am reading from the contract. A. That is licit a 
contract, though. 

Q. I am reading from the projiosed contract. A. Yes, 
sir. 

Q. All right, sir. Taking the proposed contract, $JL8,- 
741.03, you make reference— A. (Interposing) I could hot 
make reference in that. 

Q. (Continuing)—to $4,658.98? A. Yes, sir. 

Q. That is how that figure was arrived at, is it, Mr. Cas¬ 
sell? A. No, sir, that is not. 

Q. The subtraction of that figure gives the figure to which 
you make reference in your communication? A. I know, 
but that is not how it was arrived at. 

1376 Q. How was it arrived at? A. 1 didn’t make guy 
deduction or anything else from their proposal. 1 

merely took it on its face, analyzed it, and— 

Q. (Interposing) How did you arrive at it? A. (Read¬ 
ing) : 

i 

“Inasmuch as Column 3 (Advanced for Architect’s Ser¬ 
vices to date) includes payments to “The Architect” 
against proposed construction, which payments have been 
for engineering services and advance architectural plan¬ 
ning of a nature general to the future development of “The 
University,” “The University” agrees to credit the Archi¬ 
tect of the sum listed in Column 3 an equivalent of fifty per 


i 

I 
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cent of such payments already made as indicated in Column 
4 of the above schedule to the end that the net cost to be 
charged against the total commission of six per cent shall 
be as indicated in Column 5 of the above schedule; namely, 
$18,741.03 for architectural services to be charged against 
the Architectural fee which would otherwise be due on ac¬ 
count of the proposed Chemistry Building, and “The Ar¬ 
chitect” accepts these respective figures as payments al¬ 
ready made to be charged against the proposed fee of six 
per cent of the actual cost of construction of the respective 
building (s). The total amount to be paid “The Architect” 
on account of future services for this building shall be six 
per cent of the actual cost of construction hereinafter de¬ 
termined, and not to exceed as a maximum, the difference 
between the total of Column 2, $23,400.00 and the 
1377 total of Column 5, $18,741.03 or $4,658.98.” 


I didn’t have to do any subtraction. I got it right in the 
data. That is part of his own proposal. 

Q. That is the amount— A. (Interposing) Of course it 
is. You asked me if I subtracted the one sum from another. 

Q. Isn’t that the way you arrived at it? A. That is the 
way he arrived at it. You asked me how I got it. I didn’t: 
it is set up in their own figures. 

Q. This is what you had reference to? A. Yes, sir. 

Q. That was arrived at by first allowing one-half of the 
amount that had already been advanced for architectural 
services, is that right ? A. f would like to clarifv this ad- 
vance business and state what that goes back to, sir, if 1 
may, because the way he had the thing set up was basely un¬ 
fair, and the way it is being presented now is basely unfair, 
and here is the proof of it: There was not any project— 
architectural project—at Howard University which was ad¬ 
ministered, in so far as the University’s administration is 
concerned, in a way to make the architectural expenses on 
the project increase, such as the chemistry building. 

The chemistry building, in its whole history, was notori¬ 
ous, and why? Tn so far as I am concerned with the thing, 
I have explained heretofore in the record, and I want to 
show it now, so as to bring this situation out in relief—I 
have explained heretofore this situation. You your- 
1378 self say that prior to July 1st, 1933, we were on a 
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basis where we were paid bv the year and that every- 
body with me had some sort of contract and they were paid 
out of these various appropriations. 

Now, if architectural work is executed by contracts wjaieli 
run from year to year, then the final cost of such execution 
of architectural contracts, in that final cost, the time in 
which these contracts are executed is the essence of the cjost. 
Now, if anything can be shown to the effect that Cassell so 
increased the time that the architect’s expenses ran jihat 
and they could be probably charged against Cassell, jhat 
would be one thing. T would have to stand that. The |T)e- 
partment said finally T don’t have to stand that, and jvhy 
did thev sav that? 

. • . I 

They said it for this reason—you are not explaining! the 
long history of the chemistry building. The project came 
up in 1928, at which time Mr. Brady was the head of!the 
chemistry department, and the job was started shortly 
after that, when $150,000 was appropriated toward the Con¬ 
struction of that building. 1 have testified, sir, and it is a 
fact that before we finished the preliminaries on that build¬ 
ing Dr. Brady left our University. We had set the program 
up and justified it and got the money on the justification of 
a $390,000 building, including the cost of the equipment 
After that Dr. Julian came, and it is a well known fact, 
and I have proved here, that Julian threw out everything 
that Brady had suggested as a program and the basis jfor 
which the appropriation was made, and started over agjain 
brand new to make up a program according to his ideas, 
that Julian, before he made up such a program, and 
1379 before we had any notice that he was going to cliahge 
the program, Julian took his group and went around 
the country visiting various institutions to get ideas—; 

Mr. Hayes (interposing). If your Honor please, I do )iot 
want to interrupt Mr. Cassell, but Mr. Cassell, has already, 
unless I am very definitelv mistaken, outlined, on evervioc- 
casion that this suggestion has been made about the chem¬ 
istry building, and has indicated the things that caused the 
delay and the people that came in— 

The Witness (interposing). This had to do with the eqst. 
Mr. Hayes. I asked him a specific question— 


i 
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The Court (interposing). Let us hear the specific ques¬ 
tion. Will you read the question, Mr. Reporter? 

The Reporter (reading): 

“That was arrived at by first allowing one-half of the 
amount that had already been advanced for architectural 
services, is that right?” 

The Court. Well, now, what the witness is purporting to 
do is to explain just what happened there about the chemis- 
trv building, whv there was a delav, or whv there was an 
apparent delay, and why he was not responsible for any 
apparent delay. Now, he is doing that, he says, in order to 
make his answer fairly intelligible to the jury, and the 
Court thinks he not only is within his rights, but that he 
should do it, and the witness will proceed. 

The Witness. 1 have said when you pay on this yearly 
basis, time is the essence of the contract. We were work¬ 
ing on these preliminaries and when Julian came 
1380 back at the end of the summer he had an entirely dif¬ 
ferent program from the one for which the money 
was appropriated. 

I then called the president’s attention to these facts, and 
I wrote him about it many times afterwards, that it had 
been the experience of institutions of higher education that 
they should be careful about tossing into the laps of the 
professional staffs the decisions of just what the building 
should have in it, without any regard to the cost of the 
building, because it was natural, when people had all their 
lives wanted a part in planning buildings, when they get the 
opportunity it is very difficult to restrain them, and as the 
events in this building will prove, that man leaned toward 
the portion of chemistry that he was interested in, and 
when he was tossed out the other man took it and leaned 
toward the portion of chemistry that he was interested in, 
and for some time, from 1930, as I remember, until 1933, 
they were paying these expenses for us to work with these 
fellows out of the chemistry appropriation. 

Now, Mr. Hayes, I was not to say when they were going 
to quit on that. That was the University’s business to de¬ 
cide finally what it wanted included in its chemical educa¬ 
tion program, and it was my business, as directed by them, 
if they chose to change heads and if they chose to change 
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programs, to say to them, and I did say, “Gentlemen, this 
is going to run your costs, so far as the building and equip¬ 
ment, beyond the place. You are changing your program 
again,’’ and I was told by President Johnson that it was 
none of my business, that my problem was to work out What 
they suggested I work out. 

What did Mr. Julian do? He stood out for one whole 
summer and suddenly he decided he wanted to go to 

1381 Vienna, Austria, do some study about these build¬ 
ings, and he was permitted to go to Vienna, and 0r. 

Shohan, as I remember, took it as the acting head of jtlie 
chemistry department, and Shohan was a physical chemist. 
He was interested in the application of chemistry to elec¬ 
tricity, and although Julian was the head of the thing and 
Shohan didn’t say anything then, he began to push jthe 
other way a little bit on the thing. 

We delivered these things to Shohan, as I remember^ in 
December of that year—1 have the situation here, which I 
will read shortly—delivered to him in December of that 
vear. 

Shohan kept those drawings and went over them with 
chemists and other universities, with people at the Nayal 
Observatory, and he sent them back with his list of critic¬ 
isms, and since he was acting for the department, we (as¬ 
sumed they were the end of the criticisms and we could pro¬ 
ceed. He was working out the chemistry building plans; in 
this final program. 

Did that happen? Xo. Although it had taken all tljiat 
time—I think it was five weeks—to decide what they wanted 
in the building, then the president told me I should i^ot 
proceed any further in the building until I had received the 
criticisms as detailed from Dr. Julian in Vienna, Austria, 
and directed that T send these drawings to Dr. Julian jin 
Austria. 

I did send those drawings to Dr. Julian in Austria by 
registered mail, and I kept making inquiries about them, 
talking to the president, and after 103 days, when 

1382 Dr. Julian had not even acknowledged the receipt'of 
the drawings, I made another protest to the presi¬ 
dent about not even getting any word on the thing, apd 
told him we ought to be going on with this job. 


i 

i 

i 

I 

i 
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We did not know where we were going on the chemistry 
building, because Shohan’s criticisms had been decided not 
to be final, and we didn’t get any word from Julian; yet we 
were working on the thing and getting paid, because we 

were on that vearlv basis. 

%> * 

Dr. Johnson then wrote a letter and said he was dis¬ 
turbed over the fact that we did not get any word from 
Julian in 103 days, and he said he would cable him. I think 
that was some time in April. Julian did not show up until 

October of that vear at all. That was still in the air. 

« 

He showed up there in the late part of the summer, and 
when he showed up then he was in trouble with the trustees 
themselves because of his action, because of delay, and 
they had all the same stuff passing back and forth, with 
the attempt to create the impression I was responsible for 
that delav. 

What did Dr. Flexncr do in that case? He did not take 
my word at all. He went to the Department of the Interior 
to find out whether in their judgment Cassell was responsi¬ 
ble for this delay, which of course, increased expenses, 
since we were on this vearlv basis, and he received from 
the Department the information that I was not responsible 
for that at all, because he did not remonstrate with me. 

What happened to Dr. Julian? For that and other 
things, when they had that meeting in October they fired 
Dr. Julian. 

Where did that leave me? Thev fired Julian; thev had to 
get somebodv else. Thev then got Dr. Leon Shereshefskv 
to take his place. Shereshefskv was also a physical chemist. 
And in the meantime Shohan had been fired, too, and they 
got Dr. Leon Shereshefskv to take his place. 

1383 Shereshefskv had a chance to put forth his won 
ideas and said, “Well, T want to cut down on some of 
this organic chemistry and we will lean a little bit toward 
the physical chemistry building,” and then we went back 
the other way, still spending the money on this basis. 

Finally Dr. Flexner came to this opinion: “In order to 
decide what the building shall have in it, let us take all 
these things and submit them to somebodv in an institution 
who is competent to say that this is the type of educational 
program, in so far as chemistry is concerned, that Howard 
University ought to have,” and then he said, “I think we 
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will first go to Johns Hopkins”—because Shereshefjskv 
came from Johns Hopkins, but at that time the nevyest 
group was the new group of laboratories at Harvard, pre¬ 
sided over by Dr. Lamb as director of the chemical labora¬ 
tories. 

They decided that we should both go up to Dr. Lamb and 
see what was to be done. We were still on the yearly basis, 
which was building up these expenses, doing what tihev 
wanted while thev were trving to decide what tlicv wanted. 

As an architect what could 1 do except to work it Out ? 
Was I deciding for the various changes? Xo. Dr. ShOre- 
shefskv decided that—one of the reasons whv they gave 
Julian the boot. 

When we came back from Lamb we made these correc¬ 
tions, and on May 3rd, 1933, I think, the Department per¬ 
mitted the job to go out. j 

That long series of happenings in the chemistry building 
did this: Since I was on a basis where we were paid by jthe 
voar, so much a month, and even* bodv working with 

1384 me on the chemistry building was on that, they j*an 
the expenses up themselves. 

The unjust thing about this article 11 as presented!by 
this treasurer is this: that he charged against me all the 
expense involved in that series of delays; says nothing! in 
here at all about all the different schemes I have worked 
out for all the different people I had; charges it all agaijnst 
me and says “it will only be six per cent; therefore,! to 
finish the job you get only $4,000,” as if I had something 
to do with it. Now, the proof of that is here (injdi- 

1385 eating). I 

Here is a letter from me, dated April 28, 1931,jto 
Dr. Johnson, President of Howard University— 

Mr. Hayes. If T might simply interrupt again to nujke 
the objection that your Honor has indicated that I should 
7 »ut of record. 

The Court. The objection is overruled. 


Bv Mr. Haves: 

% •> 

Q. Go ahead. A. (Reading). 

“Dear Sir: 

“Tn the matter of that portion of the University’s build¬ 
ing program which concerns the new Chemistry Buildiijig, 


i 
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1 wish to respectfully review the situation and to call to 
your attention certain salient facts which, I think, should 
be presented to the proper committee of the Board of 
Trustees at the earliest possible date. 

“In my letter of December 8, 1930, to you, I called your 
attention to the fact that there is a very considerable dif¬ 
ference in costs and contents between the original Chemis¬ 
try program outlined by Dr. Brady, former head of this 
department, and submitted to you under date of August 
19, 1927—thus forming the basis of the existing Three hun¬ 
dred ninety thousand ($390,000) dollar appropriation, and 
the program submitted under date of September 13, 
1929 ’ ’— 

You see, it was two years. After we had been working 
on the thing for two years, they changed the program en¬ 
tirely. (Reading further): 

1386 “by Mr. J. W. Huguely, Jr., for the Department of 
Chemistry, as at present constituted with Professor 
Julian as head and Dr. Sholian as Acting Head. I further 
called to your attention the fact that my problem has been 
to coordinate these two programs and to work out a solu¬ 
tion satisfactory to the existing personnel within the 
bounds of an appropriation which would have been con¬ 
siderably higher had the above-mentioned program of Sep¬ 
tember 13, 1929, been available in August, 1927. You rea¬ 
lize, of course, that the problem in this particular has also 
been to coordinate the Chemistry building with the Uni¬ 
versity’s educational program as set forth in the report of 
January, 1931. 

“As noted above, the Chemistry Department—after ex¬ 
tended visits to chemistry laboratories at other institu¬ 
tions—submitted their suggested program together with 
line sketches covering the same. This office carefully stu¬ 
died the same as one unit in the University’s future science 
quadrangle which, when completed, is to include separate 
buildings for physics, chemistry, biology and a green house, 
as set out in the above-mentioned report of January, 1931. 
The entire science quadrangle was studied with the idea of 
being able to eliminate unnecessary duplications in educa¬ 
tional facilities, and beneficial results of such a line of ap¬ 
proach to the problem have shown themselves in the funda- 
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mental questions which 1 raised with reference to certain 
major items included in the Chemistry department’s bdu- 
eational program which are also included in the same mjajor 
form in the educational programs of other depart- 

1387 ments.” 

i 

If I may stop there a minute to clarify that, to 
show how some of these things got mixed up: when! Dr. 
Julian wanted to have a Biochemical department, and we 
did build a very well equipped biochemical department in 
Medicine, I called the gentleman’s attention to the fact that 
we shoud not duplicate two departments, one after i the 
other; that whoever was studying the chemistry program 
should coordinate it with the educational programs jthat 
thev already had. I 

I am reading again, now, sir (reading further): 

“In order that the Chemistry Department might have a 
thorough layout to study and criticise, this office developed 
final preliminary plans in minute detail, the same covering 
not only the physical layout, but also detail suggestions with 
reference to the equipment of the building. In any project 
of a scientific laboratory it is impossible to separate;the 
equipment from the building itself, for the building and its 
mechanical equipment is but a shell for the scientific equip¬ 
ment it houses. 

“I have successfully worked out manv such scientific lab- 

« * 

oratory problems and, therefore, did not expect that lour 
arrangements would meet the approval of the Chemistry 
department in their entirety, for it is a general experience 
that almost every two scientists themselves will differ rad¬ 
ically on the proper physical layout for their scientific 
work. I was not, therefore, alarmed when, after a period 
of five weeks—during which time I knew that Dr. Shohan 
was going over the plans with certain chemists from other 
institutions—that his report which he submitted to 

1388 Dr. Davis on January 5, 1931, and which was;re¬ 
ceived by me from you, personally, on January! 13, 

1931, had certain salient criticisms to make. 

“Your directions of January 13, 1931, were that I should 
present a full set of the drawings, specifications and other 
data for transmission to Professor Julian in Vienna, Ajus- 
tria, and that pending his receipt of Professor Juliah’s 
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criticisms we should do nothing' further on the plans, the 
idea being to have the criticisms of both the Head and Act¬ 
ing Head of the department, and so be able to then confer 
with the gentlemen and get down to a basis for a solution 
which could be accomplished within the amount of money 
available. Therefore, on January 14, 1931, I mailed a com¬ 
plete set of the above-mentioned final preliminary drawings 
bv registered mail No. 287)75 to Professor Perev L. Julian 
at Liechtensteinstrasse 45A—Vienna IX—Austria, the ad¬ 
dress furnished me by Dr. E. P. Davis, Dean of the College 
of Liberal Arts. To date—104 days after—I have not had 
even the courtesy of a reply acknowledging the receipt of 
these drawings, etc. 

“The work in the science quadrangle under the heading 
of Emergency Construction for the relief of unemployment 
is progressing satisfactorily, and within the next ninety 
days should be well along toward completion. By this time 
the University should certainly be ready to put the draw¬ 
ings and specifications for Chemistry project out for pro¬ 
posals; but we will not be, unless we can get timely coopera¬ 
tion in the way of an answer from the Head of the Chemis¬ 
try Department in Austria, or unless the University 
1389 desires to proceed with the working drawings on the 
basis of the criticisms of the Acting Head of the 
Chemistry Department. 

“During my experience I have been associated with, and 
on several occasion been directly responsible for the solu¬ 
tion of involved scientific laboratory and hospitalization 
problems for scientists of international repute, but I have 
as yet to experience being shouldered off as has been the 
case with this Chemistry project. You remember that Dr. 
Abram Flexncr—then of the Rockefeller Foundation, char¬ 
acterized my work at the Medical College as one of the best 
expenditures of money he had seen. 

“T am very much interested in and appreciate Dr. Sho- 
han’s criticisms of January 5. 1931, but my idea of their 
sincerity has been somewhat changed by information rela¬ 
tive to this gentleman’s activities which have come to light 
since this date. It is not my intention to argue with refer¬ 
ence to Dr. Shohan’s criticisms at this time, but it is diffi¬ 
cult for me not to observe for your benefit that the general 
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criticisms that the Chemistry department would have little 
more accommodations than it has at present falls rather! flat 
when it is known that the Chemistry building now occupies 
11,752 square feet of floor space, and that the new buihiling 
provides this same department with 50,612 square feet of 
floor space which, of course, is inclusive of the lanes of (cir¬ 
culation. 

“It should be understood that my office, or no other ojffice 
could follow literally, the line sketches of plans submitted 
bv the Chemistrv department. If von will examine 

1390 the bulletin put out by the Chemistry department of 
Michigan State College which depicts their late 

building, you will see that the line sketches submitted by 
our Chemistry department are a cold copy of the building 
at the other institution. You realize, of course, that liniita- 
tions of site, appropriations and differences in educational 
program—aside from certain ethical considerations— 
would certainly prevent our copying another institution’s 
building. T came directly to you when the information 
reached me from friends in Xew York to the effect thatiDr. 
Shohan was working in what appeared to be a wholly inn- 
ethical manner with certain laboratory equipment people, 
who seek an impossible guarantee from this institution tjhat 
their laboratory furniture, etc., would be chosen. You 
promised to look into this matter on the following Tuesday, 
but to date I have no word covering this situation. 

“I wish to inform you that in the Chemistry project; as 
has been the case with all of our major problems—notably 
the power survey—I have brought to the service of my j of¬ 
fice and to Howard University—without one penny of 'ex¬ 
pense to Howard University—the constant and detailed 
consultant service of persons whose performance in labora¬ 
tory construction and equipment is of national repute; in 
fact the works to which our own Chemistry department (re¬ 
fers, give written credit to the very eonsutlants we have had 
access to in this matter. Harvard University’s new Chem¬ 
istry layout, which cost in the neighborhood of five million 
($5,000,000) dollars, is one of the best and most jre- 

1391 cent in this country. Howard University has ha<fl— 
without expense—the very same detail and constant 

service in layouts, equipment, ventilation, etc., as was u£ed 
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by Coolidge, Sheppley, Bullfinch & Abbott on the Harvard 
group. 

“I write this letter because the work on the plans for 
the Chemistry building has been at a standstill for what 
appears to be an unnecessarily long period, and because 
there seems to be certain ulterior motives behind the delay 
caused by the Chemistry department such as I, personally, 
explained to you. For these reasons I will thank you very 
much to bring this matter to a head, and I should appreciate 
the opportunity of appearing before your committee to dis¬ 
cuss this problem. I have given, gratuitously, over ten (10) 
years of unselfish and greatly varied service to Howard 
University's building program and can see no reason why 
I should be battered around as has been the case in this 
Chemistry project.” 

That was the status of the matter at that time; but I have 
said that when Dr. Julian came back he really got the 
thing in such a mess, among other things, that he was let 
out. And hero is the proof of that—not what I say, but 
what he says, as of October 31, 1932, a letter from Dr. 
Julian, sent to me by Dr. Julian— 

The Court. Do you object to that letter, Mr. Hayes? 

Mr. Hayes. Yes, your Honor; I object to it. 

The Court. Objection sustained. 

The Witness. Dr. Julian was actually let out, sir, and 
after he was let out, here is the next program that came 
up from Dr. Shereshefsky (indicating). This (indi- 
1392 eating) is the one that they sent up to Harvard to 
decide what should be in the building, and the build¬ 
ing was finally constructed in 1933, which was still within 
the period. We were on this payment by the year, by 
monthly allotments. Now, they discussed that building, the 
award of the building, from May, 1933, until the day before 
Christmas in that year, before the Department decided not 
to put the building up at all, but to readvertise the whole 
thing, because the costs had gone up, from the XRA, and 
things of that type. In the meantime, it gave them an ad¬ 
ditional $70,000 to try to cover the equipment; and that was 
necessary, because of these changes in program and be¬ 
cause these gentlemen kept increasing the program; and 
that was proved by this fact. Harvard University had a 
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$5,000,000 building program for its chemistry laboratories 
alone, and spent between $350,000 and $400,000 for scien¬ 
tific equipment. Howard University, with a building that 
cost in the neighborhood of between $460,000 and $470p00, 
spent $150,800 for scientific equipment. $350,000 to $400,- 
000 for scientific equipment in a $5,000,000 chemistry build¬ 
ing, and $150,800 in a $400,000 chemistry building. Youjcan 
see what a problem this thing made, and why it actually 
went up in price. 

May 1 proceed, sir? j 

The Court. Yes; proceed. 

The Witness. After all of that series of events, when;the 
Treasury presented me a tentative contract and charged 
me personally with the cost of developing all these various 
plans, they said, “For all that work you spent $18,000 imd 
some odd, and you are going to be charged With 
1393 that.” The quadrangle building on a $390,000 basis 
—and finally the building cost $623,000, to put itl on 
the lowest possible basis, and they took out all expenses and 
said that “For the work of building this building you will 
get four thousand and some dollars.” 

T submit, gentlemen, that that was utterly unfair; and 
when the Department reviewed it, they threw those con¬ 
tracts, or proposed contracts, out, even after the trustees 
had gone over them and kept that kind of stuff in them; 
and when the Solicitor had reviewed all this matter he <jlid 
cross out the things, and we had to re-write all the con¬ 
tracts, and here (indicating) is the transmission of them 
back to the Treasurv. Mav I read this, sir ? 

The Court. If it has any bearing on the question. I do 
not know what is in it. 

The Witness. That is what happened. i 

i 

Bv Mr. Haves: 

• • 

Q. Mr. Cassell, you made the suggestion that Mr. John¬ 
son at that time took the position that you had gotten some 
18 thousand dollars? A. Not that I had gotten it, but that 
had been the expenditures. 

Q. I thought you said, you, personally. A. Those were 
not expenditures, but he did charge me personally with 
them, because you yourself are setting up this change to!a 
lump sum, and here were expenditures made to everybody 
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to do all the work they wanted, and when it came to chang¬ 
ing the lump sum, he charged all those things against Cas¬ 
sell. 

1394 Q. is it not a fact that instead of being $18,000, 
those amounts were $37,482 ? Is it not a fact that the 

amount that was at that time advanced was $37,482? A. 
That is not an advance. 

Q. You said, $18,000. The fact is that the amount at that 
time— A. That had been advanced and paid for all these 
services was $37,000—and then look what he does to me. 

Q. All right, sir. Xow, at that time the amount that had 
been advanced or paid to the architect’s office was $37,- 
482.06? A. Yes. 

Q. Mr. Johnston at that time made the proposition, did 
he not, that since there had been certain advance architec¬ 
tural planning by you, not shown in there, they would 
count off 50 per cent of that—$18,741.03? A. Xo. 

Q. Let me read this to you (reading): 

“Inasmuch as Column 3 (advanced for architect’s ser¬ 
vices to date) includes payments to ‘The Architect’ against 
proposed construction, which payments have been for en¬ 
gineering services and advance architectural planning of a 
nature general to the future development of ‘The Universi¬ 
ty’, ‘The University’ agrees to credit the Architect of the 
sum listed in Column 3 an equivalent of 50 per cent of such 
payments already made as indicated in Column 4 of the 
above schedule, to the end that the net cost to be charged 
against the total commission of 6 per cent shall be as indi¬ 
cated in Column 5.” Did he not then give you credit 

1395 for one half of that amount? A. I don't understand 
that. 

Q. Did you understand it at the time ? A. If he gave me 
credit for half of it, how could I end up with a payment of 
$4,000 instead of $9,000 ? 

Q. The fact of the matter is, at the time did you under¬ 
stand, when you wrote this letter? A. Certainly. 

Q. When you wrote this letter you called attention to 
that fact, using these same figures? A. Let us read it. 

Q. Again? A. Yes. 
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Q. All right, sir. Article No. 11 of the two contracts 
makes provision for $4,658.98. That is arrived at in jthe 
way in which we have just indicated. j 

(The article referred to was again read by Mr. Hayes.) 
By Mr. Hayes: 

Q. Is it not a fact that the end of the negotiations ijiad 
between you all, the University did vote to give you the 
amount which vou there ask for, and that thev did close this 
out at $9,750? A. Yes; that is right. But that did not have 
anything to do with this, however. You asked me if this 
$18,000—I have not heard one word about this tortudus 
description— i 

Q. You had that tortuous description before you write 
that letter? A. I was interested in what I would giet, 
1396 not the bookkeeping method by which he arrived I at 
it. ! 

Q. And you told him at that time that you should get 
$9,750? A. Yes. j 

Q. And the University paid it? A. They paid it afteij a 
hard struggle. 

Q. That made a total of $47,237.06? A. Yes. 

Q. With respect to that project, you, in your letter jof 
April 9, 1932, have indicated that the maximum amount to 
which you would be entitled for architectural services, In¬ 
cluding landscaping and engineering services, was $22,612? 
A. That is right, sir. 

Q. At that time the appropriation was $390,000? 

Yes. 

Q. It was increased to $460,000; is not that right? A. 
Yes, sir. 

Q. If you take the additional commission to which that 
would entitle you, and add it in, would you tell me, sir, 
what that would total ? A. You would have to break these 
things down as I have broken them down here (indicating). 
Are you going to take this by stages, or what? 

Q. At that rate— A. Are you going to take it by stages';? 

Q. I am going to try, if I can, to get you to answer this 
question, and you can take it in any stage you desire. A. 
Give me a piece of paper. I have nothing to write on. 
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Q. The amount that was here indicated was $22,612? 
1397 A. Yes. 

Q. And the amount you finally got was $47,232.06? 
A. No; not the amount that I got. 

Q. The amount that was paid for architectural services 
for the Chemistry building. A. Are you confusing that 
with the services of the consulting engineer? I didn’t get 
the money paid to the consulting engineer. 

Q. No. A. That is what you keep saying, that I got the 
money, 47 thousand and some dollars. That is an auditing 
matter. How can we sit up here now, with work that ran 
from 1930 through 1935, and included everything from of¬ 
fice supplies, like tracing paper and tracing cloth, and give 
vou a flat figure and then vou sav, “Isn’t that the amount 
that you got?” First of all, I didn’t get it. I got what my 
compensation stipulated I should get, and it was paid for 
architectural expenses. Certainly 1 didn’t get the consult¬ 
ing engineer’s fee. That was paid to him. 

Q. But, using the additional amount of the appropriation 
and taking the 5.3 per cent— A. That is not the way to get 
at it. 

Q. You say that is not the way to get at it? A. No, sir. 

Q. How did you get at the commission to which you were 
entitled? A. Just as I indicate here (indicating). 

Q. Did you not get 5.3 per cent of the amount ap- 
139S propriated? A. Yes. 

Q. Would you not do the same thing for the next 
appropriation ? A. No. You would have to do it over four 
times. The only way I can explain it—you are asking me 
what I have been paid for that project—is this. That proj¬ 
ect, as I remember, finally cost them $623,000. It didn’t cost 
them $390,000; it cost $623,000. If you take the total for 
all those expenses, as you see, we can run this line through 
once and then we can talk about it; but you are going to 
make me run it through four times with each of these in¬ 
creases in appropriation. 

Q. I am not attempting to get you to run it through at 
all. A. Your question is, Run it through. You can’t come 
here now and ask me, “Didn’t you get $47,000?” I didn’t 
get it, Mr. Hayes. Why not take the total cost of the build¬ 
ing, since you want to develop that line? Take the final cost 
of the building, or else do it over four times. 
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Q. Is it arrived at by cost or by appropriation for that 
building? A. By cost, sir. 

Q. Are the costs and the appropriations the same tiling? 
A. Thev may or mav not be. 

Q. Were they in this instance? A. What you havje is 
this. I know that the amount of money— 

Q. Were they in this instance the same thing?! A. 

1399 Yes. 

Q. What was the amount of the appropriation ?! A. 
You sav, “the same thing.” Here is the wav thev ruin— 

Q. What was the amount of the appropriation? A. I am 
going to show how it came up. 

Mr. Magee. You have asked him about the fee that wpuld 
be charged on the Chemistry building, and to explain jthis 
figure. Why don’t you let him do that? 

Mr. Hayes. I am asking him the amount of the appropri¬ 
ation. 

The Witness. $490,000. But that was not enough. Then 
they gave $70,000. That made $7)60,000. 

The Court. Is there any objection to stating what! the 
purpose of all this examination is ? Is the question as to the 
propriety of the fees on the Chemistry building, or what? 

Mr. Hayes. If your Honor please, Mr. Cassell has testi¬ 
fied, and he has put into the record, as to various statements 
with respect to the amount that would have been sav^d if 
there had been certain decisions. 1 want to show from! the 
University’s point of view that here was a proposition 
where he had said that the total, the limit of the expense 
for architectural service, should be $22,612, and I wantj the 
record to show that, as a matter of fact, the University end¬ 
ed up by paying for that service $47,232.06, and at the Ijimo 
when this particular matter which we are now discussing 
was in controversy, that additional $70,000 had not dven 
been appropriated. 

The Witness. But, Mr. Hayes, at the time this was in i*on- 
troversv this had happened: They had gone through this 
same thing of going to Europe, and these men land 

1400 myself were on a monthly basis contract. They Were 
increasing costs every time they were holding the| job 

up a day. They were increasing expenses. But you cpme 
back and say that you want to prove that I said the | job 
would cost $22,612. That is all it would have cost under janv 
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normal situation. But this was not a normal job. The rec¬ 
ords show it. The fact that they tossed out one person after 
another, and kept changing the thing, and all the time say¬ 
ing, after we had gone on with one thing, “Quit that; do 
what this fellow wants to do.” As long as they were paying 
by the month, that would increase the expenses. You say my 
judgment was wrong. IIow could I foresee all the things 
that happened to that chemistry project? It looked like Dr. 
Julian was there for life. 


By Mr. Hayes: 

Q. You have indicated the abnormality of the Chemistry 
situation. I want to show the abnormality of the amount of 
money that you were paid for it. A. There was no abnor¬ 
mality in the amount of money that I was paid, when you 
take the final cost of the building and the fact that they 
had this abnormal administration of the thing, and the final 
cost. They explained that by the engineering services, and 
so forth. You want to see the whole picture. You are leav¬ 
ing out entirely the fact that the President of the United 
States himself said, “I)o this work and get this emergency 
construction done.” Tliev carried on the Chemistry Proj- 
ect—that is, the Government did—not only that emergency, 
but the tunnel. These are not matters that 1 say; these 
are matters of record. But you come back and try to make 
it appear that I charged the University an excessive amount 
for the Chemistry project. 

1401 Q. You are anticipating. I am not making an 
argument. His Honor asked me a question, and cer¬ 
tainly I had to answer his Honor's question. A. But you 
were not telling the facts. 

Q. I was telling the facts as I saw them, sir. Unfortu¬ 
nately, I have to do it according to my own idea of the 
facts, and not vours. A. Final I v, is not this what hap- 
penod ? The building cost a certain amount of money. On 
this basis here (indicating) it was a justification for the 
amount to he expended on the building—you may spend 5.3 
for architectural expenses; one fifth of the total cost for 
labor and l 1 !- per cent for extra cost based on 25 per cent 
of cost for the project. And if you will look at the Chem¬ 
istry building, you will see that it is bound— 
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Q. If you took that on the basis of $460,000 would jfou 
arrive at that figure? A. No. The cost was six hundred 
and some thousand dollars. 

Q. You just said that the cost and the appropriations 
were the same. A. I never said the cost of the building \i T as 
$460,000. I said that at one stage of the game the costjof 
it was contemplated to be $460,000. 

The Court. Is there anybody in this room that by any 
human possibility does not understand this situation nojw? 

A Juror. We all understand it. Evervbodv understands 

* * 

it thoroughly. 

The Witness. I said that at one stage of the game 
1402 the cost was $600,000. At one time it was indicated 
as $460,000. The Treasury gave them $70,000 more, 
and finally when they took the bids again the job came Out 
so that they had to have another $150,000, and they to'pk 
that out of the Library appropriation and applied it to the 
Chemistry appropriation. We did all the work, and it c4st 
over $600,000, and you want me to say it was $460,000. 
There w r ere three contracts. I had a contract with Sheldon 
for $150,000 for scientific equipment, and there was a con¬ 
tract with a firm in Philadelphia for office furniture and 
class room furniture. That is what they finally did, and 
we did all the work. You have got to put it on the basis 
of all the expenses, and not on $460,000. That is not tjic 
picture. 

Q. Did you add any of this in ? A. How could I add jit 
in here, sir? 

Q. Let me ask you an additional question— A. Tlijs 
was April 12, 1932, while we were still bouncing back ahd 
forth, deciding what they were going to do with the pro¬ 
gram. 

Q. (Reading) “In the case of these contracts, particu¬ 
larly that for Chemistry, I do not think it wise to include 
the schedule of balances, Article No. 11, page 6, in any such 
contracts submitted to the Department. The Public Works 
allotments have granted to the Howard University not 
sums, without reference to what has been spent heretofore, 
for the general planning of Howard University, the pro¬ 
motional work, and other divisions. This is well for How¬ 
ard University and should be let stand as is. Disturbance 
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of those net sum grants by the data set up in the schedule 
on page 6 would mean that Howard University 

1403 would have to increase its $70,000 request by the in¬ 
crease of the Chemistry project. This would not be 

wise procedure.” 

Do you know, as a matter of fact, that the University took 
your suggestion with respect to that, and that was elim¬ 
inated from the contract? A. Of course it was. It was 
eliminated because it was the thing to do. The Public 
Works Administration had impounded all of the moneys 
on March 23, 1933, and they had looked over the whole pic¬ 
ture and said, “This was done to help out this Chemistry 
building and this power tunnel. All that is going to be 
wiped off. We are going to make a lump sum. That is 
off the books.” And actually what you would have had to 
do, if they tried to put back Johnston’s method of figuring 
the thing, would have been to ask them for money which 
we could not justify expending at that particular time, Mr. 
Hayes, and all we could justify expending on May 5, 1933, 
was $70,000. If we had adopted Mr. Johnston’s method 
we would have had to ask for $125,000. We could not jus¬ 
tify it. Therefore we had to wipe it out, and the Public 
Works Administration said, “Let us start all over again. 
We are going to give you this much money.” After the 
Public Works Administration had said that was what 
should be done, we could not say, “Xo, we want something 
else which we couldn’t justify.” There wasn’t anything 
else to do. 

Q. As a part of these negotiations you made a recom¬ 
mendation and the University accepted it, and they elim¬ 
inated that schedule ? A. Yes. 

1404 Q. Just this final question, if I may. The four 
projects which you had under your control at the 

time when the change was made, from the beginning of 
July, 1933, you closed out those projects at a figure of ap¬ 
proximately $85,000? A. I didn’t close them out. 

Q. You finished them? You undertook the finishing of 
them. Is that right, sir? A. The total of four contracts, 
without reference to their final sums—I can give you this in 
just a minute. (After a calculation) The initial total, Mr. 
Haves—and that is onlv an estimate, and can onlv be so, 
because one was a 5.3 contract, the bids not having been 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


981 

! 

# i 

received—I could only estimate it. The Power Plant con¬ 
tract has no monev sum in it at all. So when vou sav'we 

• * i 

closed out for $85,000, we did not. We closed out speci¬ 
fically in three lump sums for $61,230. 

Q. With the 5.3 contract? A. We did stipulate that!on 
the Power Plant we would lie paid 5.3 exclusive of the cost 
of the consulting: engineer, which we estimated and had; to 
figure on at $10,400, to start with. 

Q. Did it not have a minimum of approximately $23,0(j)0? 
A. Vou can’t say it had a minimum of anything, because, 
frankly, there was a 5.3 contract. If you say $23,000, that 
depended on the market conditions over which we had mo 
control. The final price would be 5.3 per cent of whatever 
the cost was. 

Mr. Hayes. Thank you very kindly. That is all I whnt 
to ask vou. 

• i 

1405 Mr. Magee. I have some redirect. 

The Court. If you think there is anything ion 
earth that has not been said, you may proceed. 

Mr. Magee. There lias been injected into this case on 
cross examination, if your Honor please— 

The Court. That was said facetiously, of course. Pro¬ 
ceed. 

i 

Mr. Magee. Thank you, your Honor. 

Redirect Examination 

i 

By Mr. Magee: 

Q. Mr. Cassell, while it is fresh in the jury’s mind: 
you indicated in going over the report that had been sub¬ 
mitted by Secretary-Treasurer Johnston at the direction jof 
Dr. Johnson, covering a hundred pages, that they omitted 
the Buckley report, which was, as I understand your testi¬ 
mony, the decision of the special engineer appointed by the 
Public Works Administrator to go into all of the matters 
that were set up in the University’s justification memoran¬ 
dum, we will call it. That was omitted. I hand you fbr 
identification a paper which I have already submitted jto 
counsel for the other side, and will ask you if you can 
identify that and tell us from whom you received it? A. 
This is the Buckley report. I received it from the Depart¬ 
ment of the Interior. 


i 

I 
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Q. Iii the course of the negotiations on the matter? A. 
Vos, sir. 

Mr. Haves. I submit, if your Honor please, in order 
that the record may show my objection, that it is not ad¬ 
missible, and I make my objection to it. 

1400 The Court. On what grounds? 

Mr. Hayes. Here is a report purporting to come 
from some outside person or outside control, offered as a 
part of a determination of the cost for extras between the 
University and Mr. Cassell. I respectfully say that it could 
not have any materiality. 

The Court. Objection overruled. Proceed. 

Mr. Hayes. May 1 make the additional suggestion that 
as it stands, it is an unsigned instrument. I hand it to your 
Honor. 

The Court. Of course if you are objecting to it on the 
ground that it is not identified, that is another proposition. 

Mr. Hayes. That is, of course, a part of my objection; 
and this is not the proper way for it to be identified. I 
respectfully suggest that Mr. Cassell, by saying something 
about a written instrument, cannot bring in an unsigned 
written instrument and sav, “This is what it is.” 

Mr. Magee. I exhibited this at pre-trial, your Honor, 
and you will find the stipulation that papers which were 
received in the regular course of business may be admitted 
without formal proof. The only thing this would require 
is the formal proof that Buckley made the report. 

Mr. Hayes. This does not indicate anything kept in the 

regular course of business. We should certainlv have 

something to indicate that it is authentic, from the place 

von sav the document comes from. 

• • 

Mr. Magee. He can testify that it is from the Depart¬ 
ment of the Interior, as the decision of the engineer who 
made this investigation. 

1407 The Court. One of the grounds of your objection 
is that this paper is not properly identified. 

Mr. Haves. That is correct, vour Honor. 

The Court. Let us look at the stipulation and see 
whether this is in the stipulation. 

Mr. Magee. I will read it to vou, vour Honor. It is in 
the pre-trial order, the second page, that the only right 
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reserved is the right to question its authenticity, as I under¬ 
stand it. 

The Court. Tt says that records of the Department of| the 
Interior of the United States, kept in the usual course of 
business, may be received in evidence without formal proof, 
subject to objections as to relevancy and materiality. . 

Xow, the only objection which could be made to this docu¬ 
ment is that it is not a record of the Department ofj the 
Interior—I mean, on the ground of identification. Do you 
make that objection on the ground that there is no proper 
evidence that it is a record of the Department of !the 


Interior '! 

Mr. Haves. Yes, vour Honor. We do not know anv- 

thing about it other than the suggestion of Mr. Cassell. I 

therefore make the objection on the ground of its not being 

properly identified and, further, of course 1 respectfully 

suggest, as far as the question of its relevancy is concerned, 

on which vour Honor has alreadv ruled. 

* 

The Court. 1 have already ruled that I would have to 
admit it. in view of the wide scope that this examination 
has taken. 

Mr. Hayes. Your Honor will appreciate that if iliis 
were on stationery indicating that it was fromjthe 
1408 Department of the Interior, or anything else that 
would give me some information about it— 

Mr. Magee. It is a simple matter. We will send itj up 
and have a certificate put on it. 

The Court. During the recess you had better do that;. 

Mr. Magee. I think we will have to get a subpoena dqces 
tecum from your Honor, because these are private records 
of the Department, with the request that they attach tl)eir 
certificate, which would make it admissible in evidence.; 


(A document handed to the reporter was marked Plain¬ 
tiff's Exhibit Xo. 227 for identification.) 

The Court. We will take a recess until quarter otj 2. 

(Whereupon, at 12:30 o’clock p. rn., a recess was taken 
until 1 :45 o’clock p. m., of the same day.) 


i 

i 


i 

I 


I 

i 
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1409 After Recess 

The proceedings were resumed at 1:45 o’clock p. m. at 
the expiration of the recess. 

Mr. M agee. Mr. Cassell, will you resume the stand? 

Thereupon, Albert I. Cassell, the witness under examina¬ 
tion at the time of taking the recess, resumed the witness 
stand and was examined and testified further as follows: 

Redirect Examination—Resumed 
By Mr. Magee: 

Q. Mr. Cassell, in your cross-examination, I believe you 
testified that a large part of securing of the various ap¬ 
provals and making reports on the building program to 
the Department of the Interior was entrusted to you; is 
that correct ? A. Yes. 

Q. As I understand, you submitted a written report of 
the actual building program to the Department of the 
Interior? A. Yes, I submitted it to the president of the 
University and it went from him to the United States 
Bureau of Higher Edudcation. 

Mr. Magee. AY ill you identify this, Mr. Reporter? 

(Report to Board of Trustees, on program of develop¬ 
ment, was marked Plaintiff’s Exhibit No. 228 and received 
in evidence.) 

1410 By Mr. Magee: 

Q. I hand you what has been marked as Plaintiff’s Ex¬ 
hibit Xo. 228 and direct your attention to page 59, footnote 
19, and ask you whether you recognize that? A. Yes. 

Q. This is a report of the Department of the Interior 
on the building program which you prepared? A. Yes. 

Mr. Magee. I would like to read this in evidence, your 
Honor. 

Ladies and gentlemen of the jury, this is a United States 
Department of the Interior report to the Board of Trus¬ 
tees of Howard University and to the Congress of the 
United States on a program of development of Howard 
University from 1931-32 to 1940-41, and I am reading from 
page 59: 
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“The Building Program 

“In order to make adequate provision for the study ijody 
of the university a plan of extension of the physical plant 
has been prepared.’’ 


The Court. (Interposing) Is that the paper that ivou 
wanted introduced just before recess? 

Mr. Magee. Xo, I haven’t gotten that back yet. 

The Court. This is not objected to? 

Mr. Hayes. Xo, it is not objected to. 

The Court. Proceed. j 

Mr. Magee (Continuing reading.) 


“A careful inspection of the existing plant shows 
1411 the need for new buildings for teaching and research, 
and also dormitories and other units for the housing 
and social needs of the student body and the faculty, j 
“The new building program calls for an expenditure of 
$14,706,550 from 1931-32 to 1940-41. It is proposed! to 
spend $7,63,550 between 1931-32 and 1935-36. The Suc¬ 
cessful execution of the physical plant extension program 
calls for the purchase of 729,788 square feet of additional 
land. Substantial progress has been made on this project 
through gifts from private sources. It is expected that 
the project will be completed through private gifts. 

“In the chapter on University Finances, the average 
yearly amounts to be spent on the program of new build¬ 
ings are given, including the necessary land and equip¬ 
ment. In this section attention will be given to the build¬ 
ing program according to the following classifications: 
Liberal Arts Group, Professional Colleges, General Ujni- 
versity Buildings and Grounds, Physical Training and Rec¬ 


reational Areas, and University Dormitories and Residence 


Group. 19 

“19 Based upon the report of Albert I. Cassell, Univer¬ 
sity Architect.” 


By Mr. Magee: 


Q. Is the building program and acquisition of property 
the so-called extension activities which we have been dis¬ 
cussing, Mr. Cassell? A. Yes, it is. 

Q. You thereafter testified on cross-examination 

v i m 

1412 that the whole matter of vour work at Howard Uni- 
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versify had been under the constant supervision, in a 
sense, of the National Commission of Fine Arts; is that 
correct? A. Yes. 

Mr. Magee. Will you mark this please, Mr. Reporter? 

(Document, Commision of Fine Arts, eleventh report, 
was marked Plaintiff’s Exhibit 229 and received in evi¬ 
dence.) 

Bv Mr. Magee: 

Q. 1 hand you Plaintiff’s Exhibit No. 229— 

Mr. Hayes. 1 have indicated, and I now say to your 
Honor this is all without objection, except to say to your 
Honor that in cross-examination there was no refutation of 
the things which apparently Mr. Magee now has in mind, 
but in submitting this, 1 call your Honor’s attention to the 
situation that he is quoting what he has already put in the 
record. 

Mr. Magee. There is an issue injected in this case of 
over-expenditures, that they are not kept within the bounds, 
and so forth, and this report of the Fine Arts Commission 
is a report on that very thing. 

Mr. Haves. All right. Go ahead. 

The Court. Go ahead. 

By Mr. Magee: 

Q. I hand you Plaintiff’s Exhibit 229 and ask you 
whether or not you recognize that? A. Yes, sir. 

Q. On page 165, that is a report having to do with your 

work? A. Yes. 

1413 Q. You testified to this in your examination as to 

V v 

what this report contained ? A. Yes. 

Mr. Magee. I would like to read this report of the Fine 
Arts Commission to the jury. 

The Court. How long is it? 

Mr. Magee. It is only two paragraphs. 

Mr. Hayes. What is the date? 

Mr. Magee. This is 1929. 

(Reading): 

“Howard University buildings—The orderly arrange¬ 
ment of the buildings and grounds of Howard University 
is proceeding rapidly under appropriations made by Con- 
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.stress for the support of this, one of the chief educational 
institutions for the colored people. No work brought to 
this commission has more greatly interested the members, 
the problem being to obtain results with small, even jnea- 
ger, amounts of money available. Indeed the location,! fac¬ 
ing McMillan Park (now highly developed and adorned) 
and in proximity to the 500 acres of the Soldiers’ Hpmc, 
calls for careful study and appropriate development, i 

“In conferring with President Mordecai Johnson, Secre¬ 
tary J. W. Scott, and the architect, Albert I. Cassell, on 
plans for a medical building and a women’s dormitory! the 
commission took occasion to commend highly both the char¬ 
acter of the plans and the adequacy with which they >k*ere 
presented.” 

1414 Bv Mr. Magee: 

Q. Mr. Cassell, you also testified that in 1933 at the di¬ 
rection of the president, you appeared before various njem¬ 
bers of Congress in connection with the appropriation to 
Howard Universitv of a power plant; is that correct?! A. 
Yes. 

Q. Had you theretofore been in the custom of appealing 
before Congress at the direction of the president? A. Yes. 

Mr. Magee. Look through that file. 

Mr. Hayes. I have no objection except to reiterate! the 
same thing as stated previously that it is not proper! re¬ 
direct. 

Mr. Magee. This question came up on cross-examina¬ 
tion, and showing the customary duties that were impoised 
on that man in this period of 1933, showing what was dpne 
by the president on previous occasions to show this man 
was performing the duties that had been assigned to him 
by the president. Here is the situation in writing. 

The Court. If there is a specific objection, I will hhve 
to consider it; otherwise, I won’t. 

Mr. Hayes. I think perhaps in order to get your Honor’s 
ruling, I should interpose what your Honor might call a 
specific objection, because it is not properly redirect ex¬ 
amination. 

The Court. You want the whole file? 

Mr. Magee. Yes, the whole file. 
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The Court. The objection is sustained on this theory 
alone, that the Court thinks these matters have been ad¬ 
equately "one into, and to go into them further would tend 
to confuse rather than enlighten the jury. 

1415 Counsel may proceed. 

Mr. Magee. Thank vou, vour Honor. 

C 1 m> 7 

Bv Mr. Magee: 

Q. I believe you testified that in January, 1933, when 
you were burdened with many tasks, that we have been 
discussing, it was necessarv for vou to make a round robin 
presentation on the power plant situation to members of 
the committee of Congress; is that correct? A. Yes. 

Mr. Haves. The round robin wasn’t—Are vou referring 
to the round robin of the trustee committee? 

Mr. Magee. I am talking of the presentation of the 
round robin to each one of the members of the committee 
having charge of the power plant situation. 

Mr. Haves. I said nothing about it on cross-examina- 
tion; there is no issue raised with respect to that. 

The Court. His statement as the Court remembers it 
has not been contradicted. If and when his statements on 
cross-examination are undertaken to be contradicted by the 
defendant, if they should be then the Court thinks these 
papers would properly be admissible in evidence. 

Mr. Magee. I will save them. 

The Court. But I do not understand that they have 
been, so there would be no purpose in it. 

Mr. Magee. T see, your Honor. 

Bv Mr. Magee: 

Q. Mr. Cassell, you testified, however, on cross-examina¬ 
tion to Mr. Haves that the one thousand dollars which vou 
* • 

first received was in addition to your Government 
141G compensation on contracts in 1929 and 1930, and 
that was for maintenance only; is that correct? A. 

Yes. 

Q. Did you ever receive a communication from the Board 
of Trustees to that effect ? A. That was with reference to 
$1,500; that was after. They got heavier; they increased. 

Q. You did receive a communication from the Board of 
Trustees to that effect? A. Yes. 
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Q. That when the maintenance was over, your salary! was 
over ? A. Yes. 

Mr. Hayes. There cannot be any issue as to that. ; We 
offered that as a part of ours, that it was thereafter in¬ 
creased to $1,500. 

Mr. Magee. You have a flat statement in your pleading 
that he received $7,500 a year. 

The Court. Now, it is conceded at this time, as I under¬ 
stand it, that the additional compensation of a thousand 
dollars and fifteen hundred which he received was speci¬ 
fic-all v for maintenance. 

* 

Mr. Magee. If they concede that, I withdraw it. 

Mr. Hayes. I have always conceded it; I never raised 
any issue about that. 

Mr. Magee. May it please the Court, I have been advised 
by counsel that they have received a communication from 
New York on this Kelly Miller situation, that the files which 
include this particular letter have been sent sqme- 
1417 where else and they cannot find the letter, or some¬ 
thing to that effect. 

Mr. Hayes. Let me read the letter: it is not quite that 
vague. | 

Your Honor said you wanted us to make an effort to 
secure the original communication. 

Mr. Magee. Do vou want me to read it, or vou can 
read it. 

Mr. Hayes. This is the correspondence showing as! of 
the date your Honor made the suggestion that it was dent 
to New York and the answer thereto. 

Perhaps I should pass it to your Honor so you will know 
what is set forth in it. 

The Court. Well, proceed either way. 

Mr. Hayes (reading): 

“February 20, 1940. 

“Dear Dr. Flexner: 

i 

I 

“Mr. Albert I. Cassell is suing the University for the 
sum of $26,250 for services rendered in connection with 
the Extension Fund. In the Court today he brought fojrth 
a copy of a letter addressed to Dr. Kelly Miller by you 
under date of April 6, 1934, acknowledging receipt oi a 
communication from Dr. Miller under date of April 5, 19j34. 
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The Court desires we shall undertake to secure from you 
the original copy of the letter to Dr. Kelley Miller under 
date of April 6, 1934 and the original of his communication 
to you under date of April 5, 1934. If these communica¬ 
tions are still in your files, please favor us by sending them 
to me by return mail. 

1418 “I have been happy to learn from our friends that 
your requirements from The Institute for Advance 

Study had nothing to do with ill health. I hope that you 
will continue to be well and that you will find time to do 
many of the things which give you happiness. 

“Sincerely yours, 

“Mordecai W. Johnson 

“Dr. Abraham Flexner 

The Institute for Advance Study 

Princeton, New Jersey.” 

And the answer: 

“February 29, 1940. 

“President Mordecai W. Johnson 
Howard University 
Washington, D. C. 

“My Dear President Johnson: 

“Please pardon the delay in answering your letter of 
Februarv 20. 

“Dr. Flexner has retired from the directorship of the 
Institute and moved to New York. As all of his old cor¬ 
respondence has been stored for the time being and is quite 
inaccessible, I am unable to send you Dr. Kelly Miller’s 
letter of April 5, 1934, to Dr. Flexner and Dr. Flexner J s 
reply. I cannot even say whether this correspondence has 
been kept. 

“Yours very trulv, 

“(signed) Marie C. Eichelser 
“Secretary.” 

The Court. It is not clear from that letter whether she 
knows whether there was such correspondence or not. 

1419 Mr. Hayes. It is apparent she does not know her¬ 
self as to whether there was any such correspon¬ 
dence. 
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The Court. What is your theorv ? i 

Mr. Magee. I am submitting it on this theory, that Mr. 
Cassell has already testified over and over again that | he 
was the agent of this trustee committee; that he kept one 
complete set of reports covering all of his activities; that 
as the agent, he received all that correspondence from peo¬ 
ple, letters in the District Building, and so forth, and! in 
connection with his duties as agent, he received that Dr. 
Flexner letter and the Dr. Kelly Miller letter, and this fet¬ 
ter he sent to the University in connection with this trans¬ 
action, and he appeared before the Finance Committee! in 
1934. This is just on the chronology, but it is important, 
and while vour Honor looked for dates the other dav, and 
you said you could not find the dates— 

The Court. They were testified to orally, weren’t they? 

Mr. Magee. Yes. 

The Court. The Court will have to consider it verv care- 
fully, admitting that in evidence, if these oral statements 
are contradicted in the defendant’s testimony; otherwise,! it 
is in the nature of hearsav testimony, and it onlv tendsito 
bear out some evidence that for the present is in the recoird 
uncontradicted; for that reason, the Court at this time wjill 
not admit it. 

i 

By Mr. Magee: 

i 

Q. Mr. Cassell, at the meeting which you attended where 
Dr. Kelly Miller was there and Dr. Johnson was discussing 
the Kelly Miller acquisition, which date you fixed in the 
middle of the year, 1933, what did the president tell Dr. 
Kelly Miller with respect to that agreement that was dis¬ 
cussed at that time? Do vou remember that? A. 
1420 Well,— * | 

Mr. Hayes. Just a minute. I have not quite iden¬ 
tified Mr. Magee’s question. It seems to me it is a matter 
that has been testified to on direct examination and perhaps 
a question was asked about it on cross-examination, but T 
have no recollection because it is not identified. 

The Court. The only thing I might say is that if the|e 
is anything that happened between 1920 and 1935 in De¬ 
cember, that has been testified to. 

Mr. Magee. 1 think I wfill withdraw this until they dis¬ 
pute this work was performed in 1933; then I propose fo 
show the exchange of letters. 


El 
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By Mr. Magee: 

Q. Mr. Cassell, with reference to the situation which 
developed after the maintenance was transferred in 1932 
to Mr. Hope, who was brought in by the president, there 
has been quite a bit of evidence taken piecemeal from the 
record which has been identified by the defendant in his 
exhibit No. 20. 

Mr. Magee. 1 want this whole record offered in evidence 
as a part of the plaintiff's case, to indicate exactly what 
happened in this money situation in 1933 and 1934, being 
as it is in piecemeal fashion, and 1 think the whole thing 
should go in, and 1 offer it as a part of the plaintiff ’s ease. 

Mr. Haves. What is that? 

Mr. Magee. This is the confidential report. 

Mr. Hayes. I object to it on the theory, first, what hap¬ 
pened here, that under cross-examination I asked Mr. Cas¬ 
sell a question as the result of which your Honor 
1421 ruled reference might be made to this so-called con¬ 
fidential report. 

I identified it simply because of the fact that it was read, 
into the record, but I submit that the question of having it 
now read, the confidential report has nothing to do with 
what we are discussing. 

The Court. The Court is ready to rule. What Mr. Cas¬ 
sell has testified to about the report will remain in the 
record for the benefit of the jury. Now, if what has been 
testified to should be contradicted by the defendant, the 
Court will then consider and allow what you have there to 
go into the record: otherwise, the record will stand as it is. 

Mr. Magee. Then I will withdraw this offer at this time, 
your Honor, in accordance with, your ruling, and hold it in 
case the matters which he testified about are disputed; and 
then I will offer the entire thing. 

By Mr. Magee: 

Q. Mr. Cassell, in response to a question by Mr. Hayes, 
you stated that the man who was responsible for this re¬ 
port was fired from the Department of the Interior. 
Whether vou knew that to be a fact, vou stated vou didn’t, 
but you do know the University appropriated thirty thou¬ 
sand dollars, the amount of money that was involved in that 
report: is that correct? A. Yes. 
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Q. Directing your attention to plaintiff’s exhibit 190, I 
ask you whether or not that was the source of your infor¬ 
mation. 

Mr. Hayes. T don’t know what he is handing the!wit¬ 
ness, but this is like the other. Mr. Cassell testified thirty 
thousand was returned by the University and now— j 

Tlie Court. As i say, Mr. Magee, if the defendant 

1422 undertakes to prove that that man lost his job be¬ 
cause of his report and they undertake to prove the 

University didn’t pay thirty thousand dollars or any sum 
for the purpose of making tiiis alleged shortage or misap¬ 
propriation of money good, then the Court thinks this might 
properly be offered by the plaintiff, but unless the defen¬ 
dant offers evidence to the effect that no thirty thousand 
dollars was paid Mr. Cassell’s evidence to that ejffect 
stands. 

Unless the defendant offers evidence tending to show that 
this man was discharged from the Department of thej In¬ 
terior because of this report, and there is no evidence in 
the record that he wasn’t discharged, therefore there wbuld 
be no reason, as the Court thinks, to introduce this evidence 
at this time. 

Mr. Magee. That is already in the record. 

The Court. Anything that is in should stand; the Cpurt 
is not striking anything out of the record. 

Mr. Magee. T appreciate that, your Honor. I just waited 

to get it straight. T will withdraw that for the time being. 

| 

By Mr. Magee: 

Q. Directing your attention to the year 1933, Mr. Casbell, 
testimony has been gone into at great length as to whatjyou 
did in that year. 

Did vou do anv extension work in 1933 with Mr. Vi. D. 
• * 

Johnston, to whom records had been transferred there¬ 
after? A. T did, ves. 

Mr. Hayes. I submit that that would not be properl re¬ 
direct unless Mr. Magee wants to indicate that that js a 
part of his original evidence and through some inadver¬ 
tence he neglected to offer it, but certainly it would not be 
proper redirect. 

The Court. The Court does not know what |the 

1423 question is at the present time: there has been n^th- 
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ing but a preliminary observation. I do not know what 
the question is. 

Mr. Magee. The question will be this— 

The Court. As I remember it, Mr. Johnston was the trea¬ 
surer of the University. 

Mr. Magee. Yes. It is simply this: there was question 
after question driven at Mr. Cassell by counsel, over and 
over again, in an effort to have him admit his work finished 
on April 21, 1933. 

Mr. Hayes. I do not like the word “driven.” 

The Court. lie can’t say “drove" because that would 
be ungrammatical. 

The Court will admit this. 

Mr. Hayes. May I see it? 

Mr. Magee. Yes. 

The Court. There is no objection to that, as T under¬ 
stand it, on the ground that it is not an original or they are 
not original documents. 

Mr. Magee. Xo. 

Mr. Hayes. Xo. We have agreed between ourselves that 
they appear as official documents. 

Mr. Magee. Will you identify this? 

The Court. This is objected to, isn’t it, Mr. Hayes? 

Mr. Magee. Is there any objection ? 

Mr. Hayes. For the purpose of the record, yes. 

Tlu* Court. I overrule the objection. Proceed. 

(Document, file on transmission of final report on exten¬ 
sion, was marked Plaintiff’s Exhibit 231 and received in 
evidence.) 

1424 By Mr. M a gee: 

Q. I hand you Plaintiff's Exhibit 231 and ask you whether 
you can identify that and explain what you had to do with 
the contents of it. A. Yes, sir. This is my file that I sent 
to Mr. George W. Crawford, to the treasurer of the Uni¬ 
versity and the secretary, with reference to the monevs due 
Edward Thomas and Mrs. Davis for work on this extension 
report. 

Q. You wrote these letters to them in connection with 
these activities? A. I did, yes. 

Mr. Magee. I would like to read just one of these and 
have the jury get the date. 
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The Court. As I understand it, vou formally offer: the 
whole report in evidence. 

Mr. Alagee. Yes, I formally offer the whole report in Evi¬ 
dence, and I just want to get the date of this. 

Ladies and gentlemen of the jury, this is a file beginning 
April 11, 1933 and running through May 13, 1933, and 
among these letters is a letter to Mr. V. T). Johnston from 
Mr. Cassell dated May 13, 1933, as follows: 

“May 13,1933. I 


“Mr. V. D. Johnston, 

Treasurer, 

Howard University. 

“Dear Mr. Johnston: 

! 

“In accordance with your telephonic request of this date 
made of me after my explaining to you that the sum of 
$153.93 is due to Air. Edward Thomas for work; on 
1425 the Extension Fund Report during the month, of 
April, 1933, this is to advise that I will be responsible 
for an advance to Mr. Thomas until same is authorized!bv 
the Executive Committee, as suggested in Mr. Crawford 
letter of April 10, 1933. 

“Understand however, that Mr. Crawford does not sug¬ 
gest that I be held so responsible, but speaks in this lan¬ 
guage * In the event that this meeting is delayed for a period 
that will entail hardships to men concerned, I would sug¬ 
gest that the consent of the Committee be obtained for siich 

relief as mav be necessary until the committee meets.’ j 
• « 

“On May 11th, I explained to the President in writing 
that Mr. Thomas not having received his pay put him in ac¬ 
tual difficulties to obtain further food and shelter. 

“You realize that on February 22, 1933, the Executive 
Committee authorized the employment of Mr. Thomas as a 
utility man in this office—chargeable to the power plant. 
Air. Thomas was however, engaged during April 1933 bn 
the extension report and I have so recorded him. 


“Verv trulv vours, 

• v * 7 


“Albert I. Cassell j 

“Agent for Trustee Committee on. 

Extension.” 


Then there is correspondence from Air. Crawford, who 
was chairman of the committee, and it is as follows: 
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1426 “May 10th, 1933. 

“Mr. Albert 1. Cassell, Architect 
Howard University 
Washington, D. C. 

“Dear Mr. Cassell: 

“Replying to your telegram of May 6th which I find on 
my return to my office this morning after a trip out of the 
State. 

“The details of the matter concerning which vou write 
are properly the business of the Executive Committee by 
whom these financial arrangements have been decided. Mv 
suspicion is that the delay is a result of a wait for the next 
meeting of that Committee. 1 am taking the liberty of re¬ 
ferring the matter to the Executive Committee through the 
office of the President with the request that it be scheduled 
for action at its forthcoming meeting. 

“Verv trulv vours, 

“(Signed) GEORGE W. CRAWFORD 
“GEORGE W. CRAWFORD.” 

(To the jury.) You may look at the rest of them (hand¬ 
ing a file to the jury.) 

Bv Mr. Magee: 

Q. Mr. Cassell, you also testified that you in June of 1933 
were called in bv the then secretarv of the committee, Mr. 
Hawkins, to straighten out certain matters of account that 
had been raised bv the firm of Franke, Graef and Hannon. 
A. Yes, sir. 

The Court. To refresh the Court’s recollection, 

1427 was the statement made that it was in June or June 

and Julv? Was tlie answer June and Julv? 

• » 

The Witness. June and Julv. 

Mr. M agee. Will you look over this file? 

By Mr. Magee: 

Q. I understand your testimony to his Honor was June 

and Julv that vou worked on these matters? A. Yes. 

• « 

Q. One of them was from Mr. Hawkins? A. Yes. 

Q. Did you make a report thereafter to the firm— 
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Mr. Hayes. The only objection I have is along the line 
which I understand your Honor has already ruled, and tjhat 
is Mr. Cassell has testified that lie as a result of this report 
did certain work which he has said he did at Mr. Hawkins’ 
insistence. 1 submit that it is not proper redirect. We 
have not raised any issue as to the circumstances. 1 am not 
raising it now, nor do 1 anticipate raising that issue when 
he got in touch with them. 

Mr. Magee. Do you concede he did work in June ajnd 
July, 1933? j 

Mr. Hayes. It depends on what you mean by “work”. 
If you mean, do I concede as part of such record that jhe 
wrote such a communication, yes. j 

The Court. The Court thinks this should be admitted! 

Mr. Magee. Identify this please, Mr. Reporter. 

(File on report on trusts from Hawkins was marked 

Plaintiff’s Exhibit 232 and received in evidence.) j 

j 

Bv Mr. Magee: ! 


(*). I hand you Plaintiff’s Exhibit No. 232 and ajsk 
1428 you whether you can identify the contents of that 
folder. A. Yes. 

Q. What does it relate to? A. It is a report made by me 
to Mr. Franke, of the firm of Franke, Graef and Hannon, in 
compliance with their request to me of the date in the ije- 
port. 

Q. Which matter has been referred to? A. This is t|ie 

matter of the Hawkins’ trust about which we talked. 

Q. What is the date of the communication there? A. 

June 22, 1933. j 

Q. Were you called in on that matter prior to that time 

bv Mr. Hawkins? A. I was called in bv Mr. Hawkins. 

• • 

Q. Did you work with this firm ? A. I worked with Mir. 
Hawkins and I worked with Mr. Franke. This letter is |a 
reply to the inquiry of Mr. Franke, who checked behind Mjr. 
Hawkins, after T had worked with Mr. Hawkins. Tie came 

• • • i 

after me again, and this is my answer to them. 

Q. I wish you would read that letter to the jury, Mjr. 
Cassell. A. (Reading): 
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“June 22, 1933 

“Messrs. Franie, Graef & Hannon 
“Public Accountants 
“4 Madison Avenue 
“New York City, New York. 

“Attention: Mr. AY. B. Frankie. 

“Gentlemen: 

“In reply to your inquiry of this date with refer- 

1429 cnee to the details preceding the purchase by the Ex¬ 
tension Fund of the three trusts on Lots 20 and 21, 

Square 3057, on July 25, 1930, from Mr. John R. Hawkins, 
the following information is supplied: 

“The two lots in question were improved by two small 
houses held in the name of Mr. Louis R. Lautier; they 
were within the area being purchased by the Extension 
Fund activities and as such Mr. Lautier was approached 
by Air. Edward C. Knouse, our agent in this case, for the 
purpose of securing the property. The proposed purchaser 
was not disclosed, but up to that time very considerable 
property in this area had been taken title to in the name of 
the Munsey Trust Company as trustee, with the result that 
the then remaining owners were, apparently, conscious of a 
well-organized plan of acquisition in this area. Mr. Lau¬ 
tier set Nine thousand $9,000) dollars as the price for each 
of these houses. This we considered unreasonably high and 
sought other means to bring Ah*. Lautier to the point of 
selling the properties for a reasonable figure. 

“The preliminary letters on these properties showed 
them to be encumbered bv first, second and third trusts. 
AYe, therefore, sought out the owners of the second and third 
trusts with the idea of determining whether or not these 
trusts could be purchased. The University records show 
that both the second and third trusts were purchased—the 
second trust at a discount of twenty (20%) per cent, and 
the third trust at the face value of the notes. 

“As the Agent for the Howard Universitv Trustee 

1430 Committee on Extension I, personally, approached 
AH. Hawkins, the secretary of the Extension Com¬ 
mittee, who had come into possession of the above men¬ 
tioned third trust prior to the interest of Howard Univer¬ 
sity in a land extension program, with a view to purchasing 
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the trust from him. Mr. Hawkins explained that the tifust 
had been transferred to him some years prior in payment 
of certain obligations. Mr. Hawkins explained furtjher 
that he could not dispose of the trusts for less than their 
face value, for the reason that the then title holders of jthe 
property were anxious to redeem them at that figure. The 
interest of the University and its extension program ■vjras 
best protected by having these trusts the property of the 
University. They were, therefore, acquired from ^lr. 
Hawkins at their face value of Fourteen hundred fifty-fqur 
and 37/100 dollars—($1454.37)—which was paid to ljim 
on July 25,1930, by Second National Bank Cashier’s Check 
Number 44687. 

“Subsequent to the purchase of these third trusts—the 
Extension Fund already being in possession of the secdnd 
trusts—the acquisition of the titles to Lots 20 and 21, here¬ 
inabove referred to was put through at the reasonable 
prices indicated in detail bv Extension Fund records, i 

“Yours verv trulv, 

i 

“Albert I. Cassell 
“Architect for Howard Uni- 

Universitv.” 

•> 

1431 Mr. Magee. 1 offer this in evidence as Plaintiff’s 
Exhibit 232. The jury might look at that (handijig 
a document to the jury). 

(Plaintiff’s Exhibit 232, previously marked for identi¬ 
fication, was received in evidence.) 

j 

Mr. Magee. Would you identify that, please? 

(Excerpt of minutes of executive committee, December 
21, 1932, were marked Plaintiff's Exhibit 233 for Identifi¬ 
cation.) 

By Mr. Magee: 

Q. Mr. Cassell, during the time you worked with tips 
firm of Franke, Graef and Hannon did you know that they 
had been employed by the trustees for the purpose of 
auditing these accounts? A. I did. Mr. Hannon told njie 
that himself—Mr. Franke did. 

Q. I hand you Plaintiff’s Exhibit 233. Will you tell njie 
where you obtained that (handing a document to the wijt- 
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ness) ? A. I obtained these minutes from the secretary of 
the University. 

Mr. Magee. The correctness of these minutes has been 
conceded, and I would like to read to the jury what hap¬ 
pened at the executive committee on December 21st, 1932, 
of the Howard University: 

“20. The Committee voted to approve the employment 
of Mr. William B. Franke, of the firm of Franke, Graef 
and Hannon, Certified Public Accountants, 444 Madison 
Avenue, New York City, to make an audit of the 

1432 accounts of the Secretary-Treasurer, in accordance 
with his proposal to the Chairman of the Finance 

Committee for the six months’ period ending December 31, 
1932, with a report thereon and a complete audit and re¬ 
port for the twelve months ending June 30, 1933, at a total 
cost not to exceed $2,400.00 including expenses.” 

I offer this extract of the minutes in evidence, your 
Honor, to show the employment of this firm. 

Mr. Hayes. 1 thought you were offering all of it, which 
had part of Mr. Cassell’s recommendation for additional 
help. 

Mr. Magee. I am willing to read all of it. I am offering 
it at this time for the purpose of tying it into the Franke, 
Graef and Hannon employment. I am perfectly willing 
to read this other: 

“The recommendations of the Buildings and Grounds 
Committee of the Board of Trustees, which met at Howard 
University December 19, 1932, were presented for the con¬ 
sideration of the Executive Committee; the recommenda¬ 
tions being: 

“RECOMMENDED: 

“That the site of the Educational Classroom Building 
be north of the existing Library Building and parallel to 
Sixth Street and as shown by the aerial perspective and 
general plan submitted by the University Architect. 

“That, the site of the new Library Building be located 
substantially on the site of the present Main Building, this 
site so modified that the north-south axis upon which the 
new Library is placed shall coincide with the exist- 

1433 ing north-south axis of the Administration Building 
of Freedmen’s Hospital which axis is the official 

north-south center line for all developments of Howard 
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University and Freedman’s Hospital located between 
Fourth and Sixth Streets, Northwest; 

“That, in conformity with the request of the University 
Architect, the following additional help be provided to 
complete the working- drawings, specifications, etc., forjthe 
Chemistry Building by February 1, 1933: 

“1. Consultant mechanical engineering services and |the 
extra help incident to the same, $2,500. 2, One junior 

architect in addition to the present force for six weeks at 
the rate of $200 a month, $300. 3, Special technical cler¬ 
ical help incident to the preparation of building and scien¬ 
tific specifications in form for transmission to the Gov¬ 
ernment Printing Office, $200. Total expenses over (md 
above the present expenses of the University Architect’s 
office incident to the issuing of drawings and specificatijons 
for the Chemistry project for February 1, 1933, $3,000. i 

“That, in compliance with the request of the University 
Architect, the following additional help be provided to com¬ 
plete the working drawings, specifications, etc*., for the ljcw 
Fducational Classroom Building by March 1, 1933. 

“1. Consultant mechanical engineering services and tlie 
extra help incident to the same, $1,380. 2, Three junior 
architects in addition to the present force for six weeks! at 
the rate of $200 a month, $900. 3, Special technical 
1434 clerical help incident to the preparation of building 
and scientific specifications in form for transmission 
to the Government Printing Office, $150. Total expenses 
over and above the present expenses of the University 
Architect’s Office incident to the issuing of drawings ajnd 
speeificaions for Educational Classroom Building projejct, 
$2,430.” 

Is that enough? 

Mr. Haves. Yes. 

! 

By Mi-. Magee: 

Q. Mr. Cassell, you have testified that you received 
Plaintiff’s Exhibit 196 in February or some time after Fqb- 
ruary of 1936. You might look that over to refresh yopr 
recollection on it (handing a document to the witness). 

Yes, sir, I did. 

Q. And you fixed that date, I believe, because you sajid 
you had a letter from the president in the interim? A. 
Yes, sir, I wrote it. 
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Q. Directing your attention to Plaintiff’s Exhibit 194, 
which is excerpts from the minutes of the executive com¬ 
mittee of November 15, 1935, I ask you when you obtained 
that from the University (handing a document to the wit¬ 
ness). 

Mr. Hayes. I respectfully suggest it has all been gone 
into, if your Honor please. 

Mr. Magee. That specific date has not been fixed. You 
fixed this date. 1 wanted to fix this other date. 

Mr. Haves. I did not fix it. 

Mr. Magee. In your cross-examination you fixed it. 

The Witness. I got this in 1936. 


1435 By Mr. Magee: 


Q. Can you give me the approximate time? A. 1 got it 
in March or April, 1936. 

Mr. Magee. This is referring to Plaintiff’s Exhibit 194. 
Mi-. Haves. That is the undated and unsigned state- 
ment? 


Mr. Magee. Which you checked and said was correct. 

Mr. Hayes. As to its contents. 

Mr. Magee. As to its contents, oh, yes. 

May it please the Court, I have set aside quite a number 
of items which will fall into the categorv of vour Honor's 
former ruling. I have all the correspondence on the Dr. 
Gerald matter, the letters of the Commission of Fine Arts 
that were gone into, and this library matter. 

The Court. I rule they are not admissible at this time. 

Mr. Magee. I will abide bv vour Honor’s decision and 

not offer them unless they dispute the accuracy of his tes- 

timonv that these delavs were all caused bv the Universitv. 
• * • • 

Mr. Hayes used his own copy of this 100-page report of 
tin* board of trustees— 

Mr. Hayes (interposing). Do you want to use it? 

Mr. Magee. No: I want to offer this entire record in 
evidence as part of the plaintiff’s case. I would like to 
have it identified for that purpose. 

The Court. What is it ? 

Mr. Magee. It is the tabulation which Mr. Cassell wcnl 
into detail on, explaining how the time tabulations of the 
secretary were not accurate. I think, in view of that situa¬ 
tion, this record should go in, so that it can be checked at 
the proper time. 
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1436 The Court. Is there any objection ? 

Mr. Hayes. I suppose there is not a great (leal I 
can sav about it. I offered the instrument. I made in- 
quiries from it. I take it he is entitled to offer it for what¬ 
ever purpose he wishes to use it. 

(100-pagc report of board of trustees was marked Plain¬ 
tiff’s Exhibit 234 and received in evidence.) 


Bv Mr. Magee: 

Q. Mr. Cassell, I have in my hand Plaintiff’s Exhibit 
234, which is the 100-pagc report of Secretary Johns!oil to 
Mr. Johnson. I call your attention to page 3 of tliisj re¬ 
port, which reads as follows: 

“The four contracts can he summarized as follows:! 

“I. For services as Architect, and for supervision! of 
construction and equipment of the Heat, Light, and PoWer 
Plant at Howard University, Federal Project No. 33, con¬ 
tract Ihu 581, dated August 21, 1933, and approved! by 
endorsement of the Assistant Secretary of the Interior, 
September 22, 1933, for 5.3 per cent of the actual cost! of 
construction and equipment, or approximately $24,380. !An 
extra order for $3,021, dated December 26, 1935, was j re¬ 
ceived at the Business Office, January 24, 1936, approved 
by the Assistant Secretary of the Interior, following ij*ce- 
ommendation from the Board of Trustees of Howard Uni¬ 
versity. ’ ’ 

I ask vou when vou first submitted vour demand 
• *> • 

1437 for this sum of monev. A. December, 1934. 

Q. Calling your attention to Item 2 of page 3:j 

“For services as Architect”— 

Mr. Hayes (interposing). If your Honor please, I sim¬ 
ply respectfully submit again that with respect to each! of 
these items Mr. Cassell has said he submitted them in De¬ 
cember of 1934. 

Mr. Magee. I am not so sure that we went into each j of 
these items. 

Mr. Hayes. If he said it is true with respect to all j of 
them, is there any need to go into them separately? 

Bv Mr. Magee: 

* ' 

i 

Q. Did you testify as to these items which I have bejen 
reading? A. In each case—there were four cases—I dfd. 


i 
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They were all submitted in December, 1934. 

Mr. Magee. I will withdraw it. I did not mean to harass 
the jury too much. 1 will withdraw it, your Honor, but 
leave the exhibit in evidence. 

May it please the Court, in view of all the work which 
has been testified to in this case with respect to the class¬ 
room building, the library building, and the power plant, 
I think it is quite proper and I would like to submit, with 
your Honor’s permission, photographs of these buildings 
to show the extent, vastness, and size of them, to show just 
what this man was undertaking through the years 1933, 
1934, 1935, where they have injected a theory that there 
was some delay in submitting his claims, and I have photo¬ 
graphs of all four of those buildings, the equipment, 
1438 the inside, showing what the detail is, and T would 
like to submit them in evidence so the jury can get 
the picture of the vast amount of work that went into it. 

Mr. Haves. I respectfullv submit tliev would not be ad- 
missible, for two reasons. One of them is that the testi¬ 
mony is already in with respect to what Mr. Cassell has 
done. Secondly, it is not a proper part of redirect exam¬ 
ination to offer things supportive of what presumably is 
the original theory. 

Mr. Magee. I can clear that objection. 

Mr. Hayes. Other than that, if your Honor pleases, the 
thought with respect to this particular case, as I have con¬ 
ceived it, is that Mr. Cassell is suing for certain extra work 
that he did under the so-called extension. Of what purpose 
would it be to explain to the jury work done on specific 
projects to show the extent, he says, of the work done in 
that connection? I respectfully suggest that for any or all 
of these reasons it is not admissible. 

The Court. Are you particularly interested in this offer? 
If you are, I will let the jury be excused and we will talk it 
over. 

Mr. Magee. I am very much interested in it. 

The Court. Let the jury be excused. 

(The jury left the courtroom.) 

The Court. There is one possible theory only upon which 
the testimony would be admissible, and that is this: The 
defense, aside from the defense of limitations, is that the 
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work which the plaintiff (lid was a part of what he; was 
really supposed to do in the course of his employment in the 
University. Now, the extent of what lie did do within 

1439 the limits of this building program and the mainte¬ 
nance program might be some evidence of interest 

to the jury as to whether or not this extension work Cfould 
fairly be presumed to be within the scope of his general 
employment. That may seem far-fetched, and maybe lit is 
far-fetched, but that is the only purpose for which it could 
be admitted in evidence. Have you any other purpose? 

Mr. Magee. I have another theory, your Honor. ! As 
your Honor will recall, we have pleaded an estoppel ini this 
case. Even assuming we quit work on April 21, 1933, 1 
think your Honor will say—at least, we think so, from! our 
own point of view—that there is sufficient evidence injthis 
case from which the jury can find a concerted plan to dflay, 
to delay, to delay, to delay, after assurance, after assur¬ 
ance, after assurance has been given his man, so that! his 
claim will ultimately be pushed out of the picture by tpne. 
As your Honor knows, he went from the chairman of; the 
board to a committee of one, on down the line— 

The Court (interposing). How would these photographs 
clarify that particular difficulty? i 

Mr. Magee. They help in this way, your Honor: As Your 
Honor will recall, in 1933, 1934, and 1935 all of this was 
under construction, and letter after letter we put ini the 
record here that this is to be pushed to be gotten out jn a 
certain time. Mr. Cassell has testified over and over ajs to 
the pressure on him, that he could not leave Washington in 
the midst of it. For instance, he gets a wire to. eonnj? to 
New York to “present your claims on extension.” All jtliis 
goes into the picture to show the entire situation and back¬ 
ground, so- the jury can know just what is in this case from 
the standpoint of what was being asked to be dine. 

1440 Here are resurveys on a power plant, dust take 
a look at the vastness of the equipment that would 

have to be worked out. Some of these boilers and things 
are as large as a four-story house. They want that done 
over at a time when they are insisting that he come to Njew 
York. | 

There is change after change in the library. It is kicked 
back and forth all during this time, and all that goes into 


I 
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the picture as to- whether or not there has been an effort 
on behalf of people who are in authority at the University 
to push this man this way, that way, and the other way, in 
an effort to do what? I think the evidence in this case 
shows there is a plan and concerted effort to- crush this 
man financially and otherwise, and the jury can take all 
that into consideration, if there is this issue of limitation 
in the case, which 1 consider really is not in it, because the 
man’s work went on beyond June 4th, which is the date 
when the suit would have been filed if in time. 

I think the jury can take into account the delays of chang¬ 
ing any plans, holding back of drawings, making a change, 
going before Congress, about the Freedman’s Hospital 
power plant in control of the power plant here, going before 
Congress and meeting these various committees, straight¬ 
ening this out, straightening that out, giving a resurvey on 
the properties— 

The Court (interposing). For the present let us see 
what bearing thev have on vour argument. Now, I think 
I understand what your view is. What have you to say 
about that? 

Mr. Hayes. If your Honor please, your Honor made a 
query, and I was wailing for the answer, because that 
1441 is the thing in my mind. Mr. Magee says he wants 
to offer a number of pictures. Now, what bearing 
will those pictures have on just what he has indicated? 
Here are pictures, if your Honor please, that show the 
inside of a building, show machines, show engines, he says, 
of vast size, and show buildings constructed. 

Well, the first issue will be, if you start on that, “How 
long did it take to do this work? Did it take three years 
or seven or eight?’’ “When did this building begin and 
when was it ended?” 

The Court. Of course, we are all confronted with a very 
practical consideration. I have not the slightest doubt that 
all this jury has seen that building and know all about it. 
That has not anything to do with this question, but it is a 
practical consideration. 

Mr. Hayes. There is probably nobody in this city who 
has not had occasion to pass by and see the buildings that 
are now under discussion or on the University hill. 

The Court. The Court thinks that those photographs 
should not be exhibited. 
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Now, there is one tiling, while the jury is out, that! the 
Court is interested in. it seems that originally there \Vere 
195 lots to be purchased, if they could be purchased. j 
Mr. Magee. Yes, your Honor. 

The Court. As I understand, there were about 105 Hots 
that were purchased. j 

Mr. Magee. By Mr. Cassell, as I recall the testimony. 
The Court. What has become of the balance of the pro¬ 
gram ? j 

Mr. Magee. I can bring that out. It has gone on, your 
Honor, right on through. j 

1442 The Court. There is nothing in the evidence to 
show just when he was stopped from making these 
purchases. 

Mr. Magee. Of course, our position (I can explain! to 
your Honor right here and now, because the jury is not 
here) is that the man has never been stopped. He has nejver 
received a formal notification from anybody that his wprk 
as agent for Howard University on this extension is oyer. 
He never received a formal notification that he— 

The Court (interposing). Why did he stop making thbse 
purchases j 

Mr. Magee. He went ahead, your Honor, because the 
instructions, were that ‘‘You shall go ahead on acquisitions 
in the future as they are assigned you.” That was the last 
instruction given him by the chairman of the board. Tbjen 
these assignments came in. ; 

The Court. That was next to the last. That was on the 
24th of March. Then on the 30th of March Dr. Flexijcr 
wrote him that his duties on the extension would be just 
like thev had been in the past. 

* 1 i 

Mr. Magee. Your Honor is right on that. Ills prior coin- 
munication was that he was to go ahead with the acquisi¬ 
tions. 

The Court. As far as the Court now sees it—it mav all 

» i 

be cleared up—there is a twilight zone as to just when he 
stopped and just when he was supposed to stop. 

Mr. Magee. Quite a zone there. j 

Mr. Hayes. Of course, there is in the record his own re¬ 
port which shows the date of his last acquisition. There is 
in the record the report filed by him and indicated by hijn 
as being his final report, and we, of course, expert 
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1443 to urge that those very things meant that Mr. Cassell 
knew it. 

Now, the question of alleged disturbances or misunder¬ 
standings might be urged, but Mr. Cassell knew, and knew 
well, that his relationship on the extension fund was closed, 
and he never made any attempt at any future acquisitions 
after the date of that final report. 

Mr. Magee. That is not so, because he went ahead and 
worked on the ones assigned to him after that. 

The Court. Re worked on the—What was his name? 
Phillips? 

Mr. Magee. Kellv Miller case and the Evans case. 

The Court. He had been working on that before his re¬ 
port had been filed. 

Mr. Magee. Oh, yes, he worked on it for years before 
the report had been filed, right on through, and he con¬ 
tinued to work on it through 1933, and he even went to New 
York in 1934 on the matter. 

There is other work that he did theretofore. Re is the 
one who always worked with the auditors on thesq reports. 
He did it every time an auditor's report was submitted, 
and he did it again and again. At whose request? At the 
request of two members of the Committee on Extension, 
Mr. Hawkins and Mr. Pope. Your Honor has already seen 
that he worked with— 

The Court (interposing). I have not any difficulty in 
my recollection about the testimony as far as it has gone, 
but it did occur to me, and has occurred to me for several 
days, and 1 have had this memorandum here for several 
days—I thought it might come up without my making the 
inquiry—as to whether or not there ever was a time when 
he was formally stopped from making these acquisitions. 
I just wanted to call the attention of both sides to 

1444 that. You can handle it in any way you see fit. 

I think I should sustain the objection to the offer 
of the photographs. 

Mr. Magee. There is no use to note an exception. Your 
Honor knows what I have in mind. 

The Court. You can note an exception. 

Mr. Magee. The new rules abolish noting exceptions. 

The Court. You have offered the exhibits. 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


:1009 

Mr. Magee. Yes, I have offered the exhibits. I have! this 
thought in mind. I appreciate your Honor’s saving!that 
they have been through there and for practical reasons 
think— 

The Court (interposing). I do not know. 

Mr. Magee. My thought is that when property ques¬ 
tions are involved in this jurisdiction—your HoiiQr knows 
the custom and practice in Maryland—whenever a question 
concerning construction is involved, it is customary for the 
jury to view the work that has been done, and I intended 
to ask your Honor, before the case is over, if you wpuld 
not have the jury see the extension area and see the prop¬ 
erties that were constructed by him during this period 
which is in dispute. 

The Court. The Court has no information such as iyou 
indicate. It is true that when there is a damage suit either 
involving a personal injury or property injury, if the Cpurt 
thinks it proper, it can permit the jury to make an inspec¬ 
tion. In a case of this character, where that sort of jevi- 
dence has no direct bearing upon the issue, but only ajcol- 
lateral bearing, the Court knows of no rule of law any¬ 
where which would justify it, because there are two diffi¬ 
culties that you would be confronted with. If the buildings 
were exceptionally beautiful— I 

Mr. Magee (interposing). They are. j 

1445 The Court (continuing). —the jury might dis¬ 
regard everything except the buildings and decide 
in favor of the plaintiff. On the other hand, the plaintiff 
might have done his full duty, and if the buildings did not 
look good to the jury, they might disregard the testimony 
and find for the defendant. For those reasons, the Court 
thinks it ought not to grant a request of that kind. 

Mr. Magee. Of course, my thought on it was this: The 
inference is that this man exceeded the appropriations hnd 
the usual charge that an architect would make, and they 
have all been injected into this case. All that matter is 
now in it, and it was my thought that, to see what was 
meant by a plan to refuel or change over a power plant of 
that size from oil to coal so you could have an alternate 
plant, if you could just go in and look at it, you could see it. 

I think it is in this case that when the president, in Jan¬ 
uary, 1933, asked for these things and the man has to m£ke 
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these, in the meantime every cent of money that was due, 
all the way up, is withheld, and is paid out four or five 
years later from the time it became due, when it was ap¬ 
proved over and over again, it just goes to show the pic¬ 
ture that is involved in this case, and it was that thought 
I had. 

I think that is secondary evidence of just what is in¬ 
volved in the size, scope, and details of these— 

The Court (interposing). I am sure your offer is sincere, 
and I can see the force of it, but in the Court's opinion 
there is no principle of law that has been enunciated that 
would justify an inspection of that kind. 

1446 Mr. Magee. Mv thought is that if vou would not 
allow the inspection— 

The Court (interposing). For the reason that it should 
not be given in this kind of case. Xow, if it was a question 
as to whether or not that property had been damaged and 
if the property was exactly in the same condition as it was 
when it was alleged to have been damaged, it would be per¬ 
fectly proper to order the jury to go out there and look at 
it. If, on the other hand, there was a difference in the tes- 

timonv as to the width of a street or the condition of a cor- 
* 

ner at a point where an accident occurred, and the testi¬ 
mony was conflicting, and it was conceded that the physical 
condition was exactly like it was at the time when the acci¬ 
dent occurred, it would be perfectly proper to send the jury 
out, but the Court knows of no legal principle which would 
justify the suggestion which you made, and the Court 
can see tremendous difficulties in connection with it, because 
if the jury would go out there there is no telling what they 
would see in their own minds. 

Mr. Magee. T can appreciate that aspect of it, your 
Honor. 

The Court. I suppose you are ready for the jury to come 
back, are you not, gentlemen? 

(The jury returned to the courtroom, took their places in 
the jury box, and the following occurred:) 

Mr. Magee. May we approach the bench, your Honor? 

(Counsel for both sides approached the bench and the 
following occurred:) 
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Mr. Magee. Mr. Brown, have you gone through tljiis? 
Have vou found it? 

V I 

1447 Mr. Brown. No, we have not. We have locatejd a 
copy of this document. 

The Court. The Court is ready to rule. The Court is 
going to rule that at present it is not admissible. If jthe 
oral testimony is disputed, the Court will consider whether 
or not a copy can be introduced. 

Mr. Magee. Have you a copy of the report there, Mr. 
Brown? j 

Mr. Brown. We have what is purported to be a copy. 
That was sent in by Mr. Cassell. That is the only thingjwe 
have been able to locate. 

Mr. Magee. Do you know where you can locate it? j 
Mr. Brown. We are endeavoring to locate it. 

Mr. Magee. I would like the subpoena to stand, and you 
gentlemen see if vou can locate the original report. 

j 

(At the conclusion of the foregoing conference counsel 
returned to the trial table and the trial proceeded as fal¬ 
lows :) 

Mr. Magee. There is a possibility I might finish, so I 
think I will get another witness. Will your Honor sit unjtil 
four this afternoon? 

The Court. I will sit until a quarter of four. 

! 

By Mr. Magee: 

Q. Mr. Cassell, you testified on your cross-examination 
that there came a time when the Allied Architects caihe 
into this construction picture, is that correct? A. Into tlie 
architectural picture that I was interested in. 

Q. As I remember your testimony on cross-examination 
with reference to that, you took them over the woik 

1448 you were doing at the time when they were called in 
to examine your work, is that correct? A. Yes, si|r. 

Q. Explained to them the program, and so forth? A. 
Yes, sir. 

Q. And then you thereafter received a communication 
from them ? A. I did, sir. 

Mr. Magee. Will you identify this, Mr. Reporter? 

(Letter (no description given) was marked Plaintifffs 
Exhibit 235 for Identification.) 
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Mr. Hayes. There are two objections which 1 wish to 
interpose: one, that the communication purports to be a 
letter, or a carbon of a letter, addressed to Dr. Johnson, 
not to Mr. Cassell. If that can be overcome bv Mr. Cas- 
sell’s explaining the way in which it came into his posses¬ 
sion, that objection might go out, but I want to make the 
additional objection that it purports to be a tender of ser¬ 
vices to someone which 1 understand was never engaged. 
Therefore, I cannot see the pertinency of it. 

Mr. Magee. As vour Honor will recall, the testimony 
was that during the period when this man was constructing 
these buildings there came a time when obstacles came to 
be placed in his way and persons checked his work, and the 
testimony was that the Allied Architects came in, and he 
testified to that, and that they went over his work and then 
wrote a letter, and this is not a copy; this is a duplicate orig¬ 
inal signed by the man who made the inspection. 

Mr. Hayes. You say the Allied Architects came 
1449 in and took over or did something with respect to the 
work. That letter does not indicate any such thing. 
I wish your Honor would look at it. 

Mr. Magee. I did not say that they came in to take over 
the work. They came in to look it over. 

Mr. Hayes. I understand the tender was never accepted. 
Therefore there would be no purpose in the offer. 

The Court. When testimony is given on cross-examina¬ 
tion the general rule is that it cannot be corroborated, either 

bv oral or written testimony*, unless it is contradicted. If 
» • 

this is something that has been testified to it cannot be in¬ 
troduced at this time. The Court has indicated that on sev¬ 
eral occasions. 

Mr. Magee. I suppose the proper thing to do is to with¬ 
hold this until such time as they dispute that the Allied Ar¬ 
chitects came in to take the work over. I withdraw Plain¬ 
tiff’s Exhibit 235. 

(Plaintiff’s Exhibit 235 for Identification was with¬ 
drawn. ) 

Mr. Hayes. I do not want to seem to be foolish about this 
situation, but the only thought I have is that when a sug¬ 
gestion is made that somebody came into the picture, and I 
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object to it, it may seem to the jury that there is something 
in the letter which is not in there. I think under those cir¬ 
cumstances it would be better to read the letter. 

The Court. For the present we will take it for granted 
that there is nothing in the letter at all. Let it go at that 
at this time. 

Mr. Hayes. The only thing is, I am wondering whether 
the jury is going to create anything in their minds in that 
void. I 

1450 The Court. 1 am sure the jury agrees with jme 
that there is nothing in the letter. 

Bv Mr. Magee: 

i 

Q. Mr. Cassell, you testified that you first came in hnd 
worked with the auditors, among them the firm of Franjke, 
at a request of Mr. Hawkins. Did Mr. Pope’s requests to 
do work come before or after Hawkins’ request? A. It 
came after Mr. Hawkins’ request. 

Q. Can you fix the time when you worked with Mr. Pcjpc 
in the bank now, from having read this letter? A. That 
was in August—that was in July: we worked in July with 
Mr. Pope, Mr. Franke, and Mi-. Ocksenreiter. 

Q. You also testified that later in the year of 1933, at tjhe 
direction of the president, you went to the Department |of 
the Interior, with reference to Plaintiff’s Exhibit 134, this 
map (indicating), is that correct? A. I went to the Depart¬ 
ment of the Interior as a result of the president’s complaint 
to the Department of the Interior, about that map. 

Q. Will vou describe just what occurred there, Mr. Cas¬ 
sell ? * i 

Mr. Hayes. I respectfully suggest that it is not propter 
redirect. If there has been any suggestion that he wept 
to the Interior Department, or wherever it is he says lie 
went with respect to this map, and he has testified to thht 
under cross-examination, exactly in keeping with your Hon¬ 
or’s ruling, and there has been nothing said to the contrary, 
certainly it is not proper to raise that when there is lio 
issue. 

Mr. Magee. As T understand this situation, it is the con¬ 
tention of the University here that our work stopped 

1451 at a certain time. As I understand their pleas, they 
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say in January, on the 22nd or 21st of January, 1933. 
That cross-examination went on hour after hour— 

The Court (interposing). What is this question? 

Mr. Magee. This question lias to do with working on this 
map in the Interior Department in November, may it please 
the Court, 1933, which ties in. He has testified with respect 
to the extension activities. 

Mr. Hayes. The only thing is that if what Mr. Magee 
says be true and he has testified to that, what is the pur¬ 
pose of this offer? 

The Court. Has he testified to that? 

Mr. Magee. He lias testified to it, and I just want to clar¬ 
ify this and get these dates crystallized and clear, because 
I think that is one of the vital issues. 

The Court. Well, they are perfectly clear to the Court, 
and this is a matter that the Court will have to pass upon. 

Mr. Magee. Yes, your Honor. 

I do not want to take too much time, but I have two 
pages of notes on cross-examination that I would like to 
skip through. 

The Court. Proceed, sir. T understand. 

Bv Mr. Magee: 

Q. Mr. Cassell, on cross-examination you testified that 
before the library plans were finally adopted you were 
called by Professor Gerald at Princeton, is that correct? 
A. Yes, sir. 

Q. Now, were the library plans that were sent to Pro¬ 
fessor Gerald for consideration referred bv him to anv 

• • 

other professors for consideration in connection with 
1452 that incident? A. Yes, sir. 

Q. What other professors were the plans also re¬ 
ferred toby Professor Gerald? 

Mr. Hayes. I respectfully object to that, if your Honor 
please. I hope we are not going back over the Gerald, Jul¬ 
ian, and Shereshefsky propositions again. 

The Court. Julian was not involved in the library. It 
seems he went to Vienna and became interested in other 
matters. I do not know what they were. 

Mr. Hayes. The only point that I make, if your Honor 
please, without regard to specific names, is that it is not 
my idea of redirect examination, where you have direct and 
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cross-examination and you come back and on redirect ask 
him some questions for the purpose of crystallization^ 

The Court. The Court’s recollection is that he hqd to 
take an examination with respect to the library building. 
Dr. Flexner required it and suggested that this professor 
of Princeton University give this examination. He went 
there, stayed for two days, took it, and his work was ap¬ 
proved. Now, I can’t understand why in a long case of 
this kind the plaintiff desires to refresh the matter jto a 
certain extent; yet, on the other hand, the Court is 'con¬ 
vinced that the jury has a recollection of it. 

Mr. Magee. If there is any question about this evidence 
going in, your Honor, as redirect, or whatever my brother 
here wants to call it, I am perfectly willing to put this wit¬ 
ness back on the stand to put his testimony in as part of 
our case in chief. 

The Court. Yes, I know, but you have already 

1453 done it, have von not ? 

Mr. Magee. No. Let me make this clear. This 

whole situation has come into the picture really on cross- 

examination. ! 

The Court. I was under the impression—1 may be inis- 

taken about it, to tell the truth—that the witness testified to 

this Princeton University matter in chief. 

Mr. Ilayes. I did not ask him about that, so he must hjave 

testified to it on direct. j 

The Court. The witness says he testified to it in chief. 

If that is so, it ought not to be gone over. 

Mr. Magee. The only thing I wanted to put in evidence 

were the actual letters written by Dr. Gerald, reporting to 

the University, so there won’t be any question of what'the 

witness savs or Dr. Gerald did with it. 

•> 

The Court. There is no question about it at this tiine. 
If anybody raises the question the Court thinks you Will 
have a right to reinforce your testimony in the proper wjav. 

Mr. Magee. In keeping with your ruling, your ITonof, I 
will do what I have done with the other exhibits. 1 Will 
withhold them for the time being. 

1454 Bv Mr. Magee: 

Q. There is one point that 1 do want to get straight. 
Mr. Hayes cross-examined you at some length with retier- 
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ence to the October 21 letter, calling your attention to the 
fact that you did not specifically mention the $7,500 agree¬ 
ment you had with the President in that letter. Do you re¬ 
call that situation * A. Yes, sir. 

Q. Just to get this point clear: When you appeared be¬ 
fore the committee the next day, was not that gone into in 
great detail before Dr. Tobias? A. Yes, sir. 

Q. Was not that what vour testimony was before? A. 
Yes. 

Q. And it was at that time that the Arnett letter was 
produced ? A. Yes, sir. 

Mr. Haves. When von sav, “Was not that gone into in 
great detail, and was not that what your testimony was 
before?” are you indicating that Mr. Cassell has testified 
that at that time he called the committee’s attention to the 
fact that Mr. Johnson had promised him $7,500? 

Mr. Magee. Yes, exactly. I just wanted to make it 
clear, because your cross examination went to the letter of 
October 21, 1935. 

Mr. Haves. That is right. 

By Mr. Magee: 

Q. And the letter to the chairman of the Education Board, 
which you prepared for Dr. Johnson, and the break- 
1455 down which had the $7,500 item in it, was pre¬ 
sented to that committee, was it not, the next day? 
A. My copy of it; yes, sir. 

Q. In breaking down the $51,633.60, which was the fore¬ 
cast of April 9, 1932, being Defendant’s Exhibit for Iden¬ 
tification Xo. 16, there had been mentioned the expenses of 
the extension program. Will you tell the jury just what 
expenses of the extension program were borne out of that 
$51,000 appropriation, Mr. Cassell ? A. Those expenses are 
listed in detail in the record. They total over $1,500. 

Q. In those listed expenses was there any money set up 
to pay you for the services you had rendered? A. Xo, sir. 

Mr. Hayes. Of course, if your Honor please, that is 
again a question of interpretation; and if it is to be an in¬ 
terpretation of that particular letter of April 9 I think it 
ought to be interpreted in keeping with what Mr. Cassell 
wrote. If your Honor will indulge me for just a second I 
will examine it. 
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The Court. Certainlv. 

* 

Mr. Hayes. This will indicate what I have in mind. Mr. 
Cassell answered Mr. Magee by saying he got nothing put 
of it. I want to call his attention specifically to Item No. 
5. There are some twelve items included. 

By Mr. Magee: 

Q. This is dated April 1), 1932, being a letter which I be¬ 
lieve you have testified was issued in protest of the trans¬ 
fer of maintenance, and it contains this statement (read¬ 
ing) 1 . . [ 

1456 “Examination of the above schedule and recapit¬ 
ulation shows that to March 1, 1932, a total of $51,- 
633.60 has been expended for the services listed.” j 

Mr. Hayes. Will you stop there? It goes on— 

Mr. Magee (reading further): 

“In this connection it should be distinctly understood 
that this expenditure of $51,633.60 has not only covered 
expenses in connection with such work as has been dope 
on these five specific construction projects, but has aljso 
covered all expenses incident to the extensive work which 
the University architect's office lias done on the following 
additional specifically required projects:” 

And No. 5 is— 

“Supplementary surveys, progress reports, and daijly 
work on properties secured in Howard University’s exten¬ 
sion program as agent for the Trustee Committee on Ex¬ 
tension.” j 

That was the item to which 1 was referring, and 1 ask you 
what you had in mind when you said “all expenses incident 
to the extensive work which the University Architectfs 
office has done.” 

Mr. Hayes. This is in connection with the order of tlje 
work in No. 5, as agent? 

Mr. Magee. I have read it. 

Mr. Hayes. You do not need to read it again, but do not. 
just ask half a question. 

A. I testified, sir, that that meant daily work which wals 
done in listing the total acquisitions on my blotter sheetsf, 


which I remember pointing out- 
mv secretary. 


-work which was done bV 
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1457 Bv Mr. Magee: 


Q. Were there any other expenses in the Architect’s 
office besides the preparation of the daily reports that were 
borne out of the $51,000? A. Oh, yes: a resume of the ex¬ 
penses had been made, on the preparation of such drawings 
and proposals as were being executed under the then exist¬ 
ing appropriations from the Federal Government. 

Q. Can you give us an idea of what those expenses con¬ 
sisted of, and whom they went to? A. I had a group of 
assistants, and the assistants and I were under written 
contract with the Department of the Interior to do certain 
things by the year, at so much per year on the building as 
indicated in those contracts; and actually those contracts 
are in the testimony and in the evidence. 

Q. Mr. Cassell, you have testified at great length con¬ 
cerning rental and collection activities of the various 
agents. 1 wonder if you could take the extension report and 
tell this jury how much each of the agents who worked on 
acquisitions were paid in commissions by the University? 
A. Actually, in order to do that, sir, you would have to run 
down the commissions paid in each case to get the exact 
sums, and the commissions which were paid for the collec¬ 
tions of rentals. Those things of course depended on the 
kind of work that the people did. I could run them down, 
but it would take some time to do it. 


Q. Did you ever run them down before, and could you 
give us the approximate figures? A. I can in the case 
of the Muir organization. I know they were paid 
1458 in excess of $10,000. 

Q. Charles S. Muir was paid in excess of $10,000. 
Will you tell the jury just what period during the activi¬ 
ties Charles S. Muir worked? A. From the beginning, in 
June, 1029, until, as I remember, about December, 1932. 

Q. December of 1932. And they received over $10,000? 
Is that vour testimony? A. Yes, sir. 

Q. What can you tell us about— 

Mr. Hayes. That is commission? 

Mr. Magee. Money on commissions as well as rentals— 
is it not, Mr. Cassell ? 

The Witness. That is right. 
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By Mr. Magee: 

i 

Q. What can you tell us with reference to the compen¬ 
sation that was paid in sales commissions and rentals to 
the firm of Knouse? A. 1 estimate that the Knousc organ¬ 
ization was paid $15,000 during that same period, their 
connection with the fund and its acquisitions and manage¬ 
ment ran longer than the Muir connection. In fact^ the 
Knouse connection still exists. But up to June, 19f33, I 
estimate that they received about $15,000. 

Q. Did that start on the same date that Muir started? 
A. All three started at the same date; yes, sir. 

Q. Do you know what the Real Estate department of the 
Munsey Trust Company received in the way of commis¬ 
sions on rentals? A. It ought to be kept in njiind, 
1459 sir, that the compensation of that Trust Company 
was in two parts. The Real Estate department, I 
estimate from right out of the clear—the Real Estate de¬ 
partment of the Munsev Trust Company, 1 estimate from 
June 30, 1929, to about July 1st, 1933, got about $10^000, 
in the real estate department. 

Q. Ten thousand dollars. And that, of course, is from 
commissions on sales and rentals, the group that managed 
and went out and acquired property? A. Yes, sir. 

Q. Directing your attention to the Trust Departnjient, 
which ran Trust Xo. 203 in the Munsey Trust Company 
which took title to this real estate, do you know what 
further compensation, if any, was paid the Trust Company? 


A. Yes, sir. 

Q. Can you approximate that? A. The Extension Fund 
Committee had an agreement with the Trust Department 
of the Munsey Trust Company to pay them $10,0001 for 
each title which they held in escrow, and they must llave 
gotten in the neighborhood of $1,000 or $1100, because there 
were that number of acquisitions, and they got jten 
dollars apiece for them. 

Q. When vou sav “agreement with the Munsev Trust 
Company by the trustees’ Committee on Extension,” \vas 
there anv written contract to that effect, so far as you 
know? A. Xo, sir. 

Q. Who advised them that they were to get that much? 
A. The committee itself, which consisted of the president 
of the University and Mr. Devber and Mr. Pope. 



1020 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


1460 Q. They did receive $10 per parcel which approxi¬ 
mated $1,100? A. Yes, sir. 

Q. Can you tell us whether or not they got any return 
for running; Trust Xo. 203? A. That I don’t know, sir. 

Q. Can you approximate for us, Mr. Cassell—and 
you can check your records, if you want to, because I think 
it is important—what was the value of the property that 
vou obtained for the Universitv on direct negotiations? 
A. These, sir, (indicating) as T recollect, are the transac¬ 
tions which I worked on directly and closed. 

Q. For the extension committee? A. Yes, sir. Among 
the persons who were connected with the University was 
former Dean George William Cooke, 6th Street properties, 
$50,000, and residence of Mrs. Cooke, $26,500; a total of 
$76,500. 

Public property, the District junk yard, as 1 remember 
it, $15,000. Water Department property, $22,500. The tri¬ 
angle which we got in McMillan Park was $6,500; a total 
of $44,000. Those two things together, the public and pri¬ 
vate, make $120,000. 

In addition to that we did certain other things which 
were not acquisitions. It was a matter of cancellation of 
trust. We arranged the cancellations. We paid off the 
$50,000 trust on the Athletic Field, which 1 remember as 
being $23,000 at that time. It started off at $30,000. 
It was also on a portion of the Athletic Field having been 
placed by the Minor Fund for the Education of Colored 
Youth. We transferred to Howard University land in 
McMillan Park between the eastern boundary and 

1461 the western boundary. 

Q. Do you know the approximate value of that 
land? A. Two dollars a foot. 

Q. And how much would that be for the tract? A. The 
tract would be $110,000. At the time 1 left that situation 
there was an agreement that it would be transferred in per¬ 
petuity to the University, but I never witnessed the actual 
transfer. 

Q. But you arranged it? A. Yes, sir; I arranged it, but 
1 never witnessed the actual transfer. 

Q. Will you total that for us and tell us what would be 
the usual allowance for service of that sort in the District 
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of Columbia? A. What should 1 total, now? Public!and 
private ? 

Q. Total all of it. Just take the property acquired!, and 
total that, first. A. In that property acquired there jvere 
two things which 1 have actually left out. There wasj the 
Stirling Brown property which we negotiated at $15j000. 
I was not in on the closing of that. 

Q. Did you negotiate for that ? A. I negotiated the first 
contract. I got their agreement to- sell for $15,000; and the 
Kelly Miller contract for $40,000. 

Q. How about the Evans property ? A. The Evans prop¬ 
erty—Mr. Knouse negotiated for that in the beginning. I 
signed the contract, and these negotiations were turned 
over to me. But these things (indicating) I worked 

1462 on bv mvself. ' 

» * I 

Q. You did actually sign the contracts? A. Yes, 
sir. 

Q. Did Knouse get a commission on the Evans property? 
A. No, sir. Nobody got a commission on that. 

Q. Plow much was that purchased for? A. $8,500 net 1 ,. 

Q. Give us the total of all properties which you yourself 
negotiated for and got a contract on. A. Exclusive! of 
trusts? 

Q. Exclusive of those; yes. A. Approximately $175,d)00. 
Q. What would be the usual real estate commission! al¬ 
lowed on that in the District ? A. The way we figured it, it 
amounts to 3 per cent plus $100, because the real estiate 
rates are set up at 5 per cent, up to so much, and theiji it 
begins to- drop down after that, and the usual rule of thujmb 
that is used is 3 per cent plus $100. 

Q. Will you tell us what that would be, Mr. Cassell ? jA. 
That would be $5,350, sir. 

Q. In commissions on the property acquired? A. Yesj. 

Q. Were you ever paid any of the commissions t|iat 
would have been paid on such property? A. No, sir. 

Mr. Hayes. He has testified that he did not expect toibe 
paid. 

Mr. Magee. I am just asking him if he ever received ahy. 
Bv Mr. Magee: 

• Ct i 

1463 Q. The University has not paid commissions on 
any of it? Has the University ever paid any cojm- 

missions on this property? A. Not this property; no. 
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Q. Do you know the usual management rate allowed in 
the District of Columbia for managing property, even when 
it is acquired by sub-agents? A. Five per cent. 

Q. Five per cent of what? A. Five per cent of the gross 
rents collected. 

Q. When you engage in an acquisition program and use 
sub-agents, are you familiar with the rate that would be 
allowed for the executive in charge? A. Still five per cent. 

Q. And you have testified that you have acquired $805,- 
000 worth of real estate through agents and through your¬ 
self; is that correct? A. Yes, sir; that is right. 

Q. How much did you acquire in rents? A. As I remem¬ 
ber, $192,000. 

Q. What would be the usual allowance that would be 
made in the District of Columbia to the executive manag¬ 
ing a program of that size through sub-agents, and keeping 
records? A. $9,600 to the management over that period. 
That is, on $192,000 in rents. 

Q. How much is 5 per cent of the acquisitions? A. 
$40,250. 

Q. So that the usual charges made for managing this 
type of program and taking charge of rents and keeping 
records, as T understand your testimony, would be 
1464 $40,250? A. $49,600, sir. 

Q. I did not get the figures correctly, then. 
$49,600? A. Yes, sir. 

Mr. Magee. Your witness, Mr. Hayes. 

Recross Examination 

Bv Mr. Haves: 

* • 

Q. I think I have just one question, Mr. Cassell. 

The Court. That is the best news the court has heard 
since the case started. 

By Mr. Hayes: 

Q. You testified on your redirect that you took up the 
question of moneys due Mr. Thomas and Mrs. Mary Davis, 
and you offered a communication tending to show that you 
had taken up the matter with the treasurer of the Univer¬ 
sity. Were those matters included in your report of April 
21, 1933? A. You mean, the additional amounts? 
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Q. The additional amounts for which you have, bl?en 


making: claim. 


Yes. In mv letter of transmittal to Dr. 


Flexner I did mention both. | 

Q. In respect to the work which you did for Franjke, 
Graef & Hannon with reference to the Hawkins communica¬ 
tion, you have already said, in answer to a similar question, 
that you reported the Hawkins transaction in your report 
of April 21, and this was some development that came jup 
in respect to that? A. Yes. The transaction had to ibe 
reported, because it was part of the deal. 

146.") Q. Your answer is that that was included; the 
Hawkins transaction was included? A. Yes. The 
purchase of the trust was included, because it happened lin 
1930. | 

The Court. Is that all? j 

Mr. Hayes. Yes, your Honor. 

The Court. We will adjourn until tomorrow morning ht 
10 o’clock. 


(Whereupon, at 3:40 o’clock p. m., the court adjourned 
until tomorrow, Wednesday, March G, 1940, at 10 o’clock 
a. m.) 

1466 Mordecai W. Johnson was called as a witness ljy 
and on behalf of the plaintiff and, being first duly 
sworn, was examined and testified as follows: j 

i 

. i 

Direct Examination i 

By Mr. Magee: j 

Q. Will you give us your full name, please? A. Mordtf- 
cai Wyatt Johnson. j 

Q. Mr. Johnson, where did you reside before you eamje 
to Howard University, as president? A. I was born ifi 
Paris, Tennessee, 1890. I resided in Paris, Tennessee, un¬ 
til 1903. I removed therefrom temporarily to Nashville 1 ,, 
Tennessee, where I attended Roger Williams University. 
After the burning of the said institution I removed therej- 
from to Memphis, Tennessee, where I attended school. 

I then removed to Atlanta, Georgia, beginning 1904, 
where I attended Morehouse College, as student and 
teacher. 

In 1911 to 1913 I lived, during the summers, at Chicago,! 
attending the Universitv of Chicago. From 1913 to 1916 l! 
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lived ill Rochester, New York, attending the Rochester 
Theological Seminary and pastoring a church in 

1467 Mumford, New York 

From 1016 to 1917 I lived in the City of Washing¬ 
ton, while I was international secretary of the Young Men’s 
Christian Association, traveling from this point to the 
states of the Southwest. 

From 1917 to 1922 I lived in Charleston, West Virginia, 
where I pastored the First Baptist Church. 

In 1922 and 1923 1 was at Cambridge, Massachusetts, at¬ 
tending Harvard University. 

From that point, onward until 1926, I returned to 
Charleston, West Virginia, where I pastored the First Bap¬ 
tist Church. 

In 1926, in the month of August, I came to Washington, 
incident to the beginning of my duties as president of 
Howard University, on September 1, 1926. 

Q. Did you retain a home in Charleston, West Virginia, 
Doctor, after you became president of Howard University? 
A. I did not retain a home there, but I did retain my voting 
residence there. 

Q. Well, did you retain or do you own any property in 
Charleston, West Virginia? 

Mr. Hayes. Just a minute, if your Honor please. I do 
not know what the purpose is. 

The Court. The objection is sustained. 

By Mr. Magee: 

Q. Doctor, calling your attention to the pleas that were 
filed in this case, particularly the plea to count one of the 
declaration, did you collaborate with Mr. Hayes in prepar¬ 
ing the pleas? A. Would you be kind enough to help me 
by defining what you mean by “collaboration”? 

1468 Q. Well, did you supply him with the facts that 
are incorporated in that plea ? A. T judge that I did. 

First I collated the facts available within the University 
and placed them at his disposal, in as systematic an order 
as possible. 

Q. Thank you. Doctor, I call your attention to certain 
language in the plea and ask you whether or not what is 
meant— 
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Mr. Hayes (interposing). Just a minute; it strikes me 
as not being proper procedure to call on a person in a [rep¬ 
resentative capacity for a corporate defendant with) re¬ 
spect to pleas apparently prepared by counsel to determine 
what the significance of language is. 

Mr. Magee. It is very important, your Honor. 

The Court. The Court’s ruling on that is that as! far 
as the technical language of the plea is concerned, it should 
not be used for the purpose of putting a witness who is 
not a technically qualified man in an impossible position. 

But some specific fact— 

Mr. Magee (interposing). This is fact language that I 
am going to use. 

The Court. Why, at the present, 1 do not see anvj ob¬ 
jection to it. 

I will rule after you ask a question. 

Mr. Magee. Yes, your Honor. 

On page 3 of the first count, your Honor, there is £his 
language—and I call the witness’s attention to it: 

“The defendant avers the fact to be that the comijnis- 
sion to purchase the sites referred to in the plain- 
1469 tiff’s declaration was given by the Board of Trust¬ 
ees to a Special Committee of three trustees andithe 
president of the University, with full powers to act.” j 

By Mr. Magee: 

Q. Calling your attention to that, Doctor Johnson, hs I 
understand it the special committee that is there referred 
to is the Trustees Committee on Extension, is it not? A- I 
judge so, sir. 

Q. And that Trustees Committee was given by the Bokrd 
of Trustees full powers to act in connection with the [ac¬ 
quisition of this property; is that correct, sir? A. I wojuld 
be glad to answer that question if you would be a little 
more precise. 

Q. I am just quoting the language; it says, “With full 
powers to act”. A. I should be glad to explain that, ii* so 
far as I am able. 

Q. Thank you, Doctor. A. By “full powers to act”, the 
board there meant full, specific powers to acquire this prop¬ 
erty. It did not include the power to appoint to salaried 
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positions which require the payment of substantial sums 
of money to persons. This power is always reserved by 
the board of trustees, because it is required by its charter 
to reserve that power, and always, habitually approves 
every appointment of every kind involving either salary or 
the payment of substantial sums of money. 

Q. Doctor, when do these actions of the trustees take 
place, in most instances: Before or after actions by a 
committee of the Board of Trustees? 

1470 Mr. Hayes. Just a minute; I submit that the ques¬ 
tion of “When do these actions”—to what actions 

do vou refer? 

Mr. Magee. He is talking of the actions of the board to 
pass on all salaries. That is what I understand his state¬ 
ment to be. 

The Court. Proceed. 

Mr. Haves. You sav “these actions”? 

• • 

Mr. Magee. The actions which the witness has just de¬ 
scribed, which he says are reserved to the board. 

The Witness. The answer to that requires an indication 
of the arrangements whereby salary stipends are approved 
by the Board of Trustees. They generally proceed as fol¬ 
lows: The appointment is recommended by a Dean or a 
head of an administrative division, who must hand the said 
appointment to the president of the University, in writing. 

By the Court: 

Q. Do you mean the suggested appointment? A. The 
recommended appointment, your Honor. 

The Court. You said “must hand the said appointment”. 
You mean the suggested or recommended appointment— 
whichever words you see fit to use? 

The Witness. 1 thank your Honor. 

The Court. That is, 1 suppose that is what you meant. 

The Witness. I thank your Honor. 

The recommended appointment must be handed to the 
president of the University, in writing, specifying the name 
of the person involved, the duties involved, the amount of 
money involved, the date of the beginning of the obliga¬ 
tion, and the date of the close of the obligation. 

1471 The president of the University must present this 
appointment—this proposed appointment—either to 
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the Board of Trustees itself or to the Executive Committee 
of the Board of Trustees. 

The Board of Trustees meets, normally, twice per year— 
the fourth Tuesday in October and the second Tuesdaiy in 
April. It is impossible, therefore, for the Board of Trus¬ 
tees to carry all appointments. It empowers the Executive 
Committee of the Board of Trustees, which meets each 
month, on the third Friday thereof, generally, to approve 
appointments pending the approval by the Board of 
Trustees. 

The obligation may be assumed and may run, according 
to the appointment of the Executive Committee, until| the 
Board of Trustees meets, when it is finally approved land 
becomes a matter of the law of the University. 

By Mr. Magee: 

Q. So, then, Doctor, as I understand your testimony, j the 
Board of Trustees meets on an average of twice a y<>ar; 
is that correct? A. Yes. 

Q. And— 

Mr. Hayes (interposing). Your Honor, in order that! we 
both may be governed by the same rule which your Honor 
has indicated and the same type of procedure, when jMr. 
Cassell was testifying and after he had finished, I j at¬ 
tempted to do the same thing my friend is now doing, gnd 
to say, “By that, you mean”—and your Honor indicated 
to me that I should not characterize it, but should al|ow 
the answer to stand for what it meant. 

14-72 I think he should be governed by the same rul(). 

The Court. 1 think it depends on the circum¬ 
stances. If it is not clear to counsel, he can find out wpat 
the witness means. 

I did not rule in your case that you could not find out 
what the witness meant by his answer. What I ruled,! in 
your case, was that you could not re-interpret his answer 
in order to satisfy a legal conclusion which you wanted! to 
reach. That is what I said. 

Now proceed. 

Mr. Hayes. Well, the point is—and the only reasoiji I 
make my objection seasonably—that it sounded like Mr. 
Magee was beginning with what your Honor termed a Re¬ 
interpretation. 
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I shall withhold the objection, to see how this further 
develops. 

By Mr. Magee: 

Q. As I understand your further answer—and please cor¬ 
rect me if I am wrong; I have no intention of misleading any 
of us—as I understand your further answers, during the 
absence of the board of trustees or when it is not in meet¬ 
ing, let us say, the executive committee may make appoint¬ 
ments? Is that right ? A. That is right. 

Q. Will those appointments become effective and remain 
so at least until the board of directors— A. (Interposing) 
Yes, indeed. 

Mav I add another element there which mav be needed 
» • 

to complete the picture? 

Q. Certainly; go right ahead; I want you to answer 
1473 the question fully. A. That is in an emergency or 
extreme emergency, and where relatively small sums 
of monev are involved, the President of the Universitv mav 
risk making an appointment, but he must do so in writing 
and must certify in connection therewith that this appoint¬ 
ment is made pending the approval of the Executive Com¬ 
mittee of the Board of Trustees. 

Under those circumstances the appointment will never 
run, under normal circumstances, for a period exceeding 
from twentv to twentv-five davs, and at a maximum, thirtv 
days. 

Q. I see. So that in instances of emergency, at the risk 
of you, the President, you may make appointments for what 
you say are—what was your language? A. Appointments 
involving small sums of money, provided that the appoint¬ 
ment is made in writing and there is specified on the writ¬ 
ing that this appointment is made pending the approval of 
the Executive Committee of the Board of Trustees. 

Q. Then, as 1 understand you, Doctor, there are no other 
committees, exclusive of the Board, other than the Execu¬ 
tive Committee, who have authority to employ people for 
the University; is that correct? A. That is correct. There 
is another committee of the Board of Trustees that has 
certain powers which exceed in certain respects the powers 
of the other standing committees of the Board of Trustees. 
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I will first state the general rule: that all standing com¬ 
mittees of the Board of Trustees, such as the Committee on 
the School of Medicine, the Committee on the Schoojl of 
Religion, the Committee on Instruction and!Re- 

1474 search, the Committee on Buildings and Grounds, 
the Finance Committee, are standing committees 

given the power to investigate, to consider, and to crvstal- 
ize recommendations. They must secure approval i for 
their recommendations from the Executive Committee of 
the Board of Trustees or from the Board of Trustee^ as 
such. 

The Finance Committee, however, is a special committee 
which is in charge of the investments of the University. 
The said committee may buy and sell stocks and bopds, 
deal in mortgages, et cetera, so long as this is simply a 
form of changing the property of the University from jone 
form into another. 

i 

If, however, this committee conies to the place wherje it 
wishes to dispose of a property— 

Q. (Interposing) This is the Finance Committee, now; 
is that correct? A. That is right. 

Q. Thank you, sir. A. (Continuing) —it must seciure 
the approval of the Board of Trustees therefor. 

Q. Well, as I understand your answer, Doctor, except a* 
to recommendations, investigations, and reports with rec¬ 
ommendations, and as to the purchase and sale of thej in¬ 
vestments of Howard University, no other committee excjept 
the Executive Committee hires employees? That was wjhat 
you said? A. No, sir. 

Q. I am sorry; I misunderstood your answer. A. k T o, 
sir. Any committee in the Board of Trustees has the poorer 
to recommend. In an emergency a committee of the Board 
of Trustees may prevail upon the President of the Uni¬ 
versity to use his power to appoint, provided that 

1475 the President of the University uses that—it is not 
a power; it is an anticipatory risk on his part, 4nd 

he knows that—he may take that risk provided he does] so 
in writing and specifies that he takes this risk pending the 
approval of the Executive Committee of the Board of Trus¬ 
tees, it being assumed that if the Executive Committee! of 
the Board of Trustees does not approve it, the President 


i 


1030 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


has on his hands the salary of the individual concerned, up 
to that time. 

But the Executive Committee is the only committee of 
the Board of Trustees that has the power to approve ap¬ 
pointments involving salaries or substantial sums, and it 
does so pending the approval of the Board of Trustees, in 
whom rests, by the charter, the power and the obligation, 
and who in the last analysis must stand suit for any matter 
so involved. 

Q. I see. Now, Doctor, let us take the relationship be¬ 
tween vou and the Executive Committee—these are wit- 
nesses (indicating several men who had just entered the 
courtroom) your Honor, and I think they had better go to 
the witness room. 

(The men referred to then left the courtroom.) 

The Assistant Clerk. Have you any more coining in? 

Mr. Magee. I have some under forthwith subpoenas that 
have been sent out. 

By Mr. Magee: 

Q. Doctor, let us take the relationship between you and 
the Executive Committee: When resolutions are passed 
by the Board of Trustees and are passed on for action to 
the Executive Committee, who controls that resolution, as 
to the final sav as to how it is to be carried out: Vou or 
the Executive Committee? A. That depends, Mr. 
1476 Magee. 

Q. Can you tell me on what it depends? A. As 
long as the Board of Trustees is in session or the Executive 
Committee of the Board of Trustees is in session, all of 
their executive powers reside in them. When they leave 
the campus, the executive representative of the Board of 
Trustees is the President of the University, so defined by 
tlie by-laws. He is responsible for seeing to it that all of 
the acts and regulations of the Board of Trustees are car¬ 
ried out. 

Q. I see. Let us assume that pursuant to authority dele¬ 
gated to it by the Board of Trustees, the Executive Com¬ 
mittee is directed to do certain things: Upon whom rests 
the say as to how that shall be carried out—the Executive 
Committee or the President? A. If the Board of Trustees 
gives certain instructions to the Executive Committee of 
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the Board of Trustees, an intervening; function must take 
place, namely, the Secretary of the University must trans¬ 
mit the said action of the Board of Trustees to the Execu¬ 
tive Committee of the Board of Trustees exactly as passed, 
in the exact wording, over his signature. The Executive 
Committee of the Board of Trustees must thereupon go 
into session and must decide, in session—after discussion 
—in what way it will carry out the actions of the Board 
of Trustees. 

Q. I see. A. It will then vote instructions to the Presi¬ 
dent or such officers of the institution as may be involved, 
telling them what to do. These officers must then receive 
from the Secretary of the University, who is thejsole 
1477 official communicator of the official acts of the Btjmrd 
of Trustees, a copy of this action in writing, dated, 
quoted, and over his signature. 

When said action has been received, then the several 
subsequent actions involved may be carried out. 

Q. So that the officer, as T understand your answer, w;hen 
the Executive Committee rules or, after a session, t^kes 
action, is hound by the instructions of the Executive Com¬ 
mittee, as I understand it—assuming, of course, that he lias 
the notice which you have just described? Is that correct, 
Doctor ? A. I should certainly say that, as a rule and under 
all presumptions, he must carry out that action as lip is 
instructed. 

Q. As instructed? A. If he makes a modification,! he 
does so at his own risk, and must secure approval therefor 
at a subsequent meeting or take the consequences thereof. 

Q. I see. Then, as I understand it—if I am wrong! on 
this. Doctor, please let me be corrected—the Secretary of 
the University is the medium of communication between 
the Board of Trustees, the committees, and those persons 
who are under the jurisdiction of those committees? ! A. 
No, sir; I did not say that. 

1 am sorry; I thought you did. A. I said the Secre¬ 
tary of the University is the sole official responsible jfor 
communicating the actions of the Board of Trustees and of 
the Executive Committee of the Board of Trustees, jfor 
these actions are the actions fraught with legal responsi¬ 
bility and power. 

The several standing committees of the Board! of 
14TS Trustees mav or mav not have the Secretary of the 
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University as their secretary. For example, the Finance 
Committee of the Board of Trustees uses the Treasurer of 
the University as its secretary, in order to save travel 
expense. 

Any such action of the Finance Committee of the Board 
of Trustees as does not require the approval of the Execu¬ 


tive Committee of the Board of Trustees or of the full 
Board of Trustees may be transmitted to the person in¬ 
volved bv the Treasurer of the Universitv, as secretarv of 
that standing committee. 

But any action of the Finance Committee of the Board 
of Trustees which requires the approval of the Executive 
Committee of the Board of Trustees or of the full Board of 
Trustees must go to the said committee; and it must come 
out of that committee, to the individual head of the division 
concerned, through the written language of the Secretary of 
the University. 

Now, the Committee on Instruction and Research may 
use one of its own members as secretary, for it knows that 
its actions have no definitive and responsible significance 
until they have been approved either by the Executive 
Committee of the Board of Trustees or the full Board of 
Trustees. 


The same is true regarding the Buildings and Grounds 
Committee. It may use one of its own members for its 
secretary, but its actions have no definitive or responsible 
power in any case whatsoever, unless they have previously 
received from the Board of Trustees a specific authoriza¬ 
tion or power for their acts under specifically defined cir¬ 
cumstances. 

Q. What does “full power” mean, Doctor, under a trus¬ 
tees’ resolution? A. Full power with regard to any 
1479 specific matter, such as the matter you have in mind 
regarding the Extension Committee, meant full 
power to acquire the properties concerned, under the cir¬ 
cumstances defined by the Board of Trustees, but did not 
include the power to appoint persons on salary or to set 
substantial salaries obligating the Board of Trustees legallv 
or otherwise. As I indicated to you before, this power is 
always reserved by the Board of Trustees for itself, and is 
specifically reserved in the charter and act of incorporation. 

Q. Doctor, what is a substantial salary? A. I beg your 
pardon? 
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Q. What is a substantial salary, under your interpreta¬ 
tion of this? A. Well, that depends, Mr. Counsel. 

Q. Will you tell me! A. It depends upon the project 
involved and the limitations of the language which thc^ ap¬ 
propriation itself makes. 

But I should say that this would give you a good defini¬ 
tion— 

Q. Go right ahead, please. A. When 1 made up! the 
budgetary procedures of Howard University and proposed 
them to the Board of Trustees, I proposed that the Presi¬ 
dent of the University would have the power to make 
transfers from one budget to another, within the samel de¬ 
partment, up to two hundred dollars; that he would ljave 
the power to make transfers from one department to| an¬ 
other, up to one hundred dollars. There the power of i the 
President to deal with changes in the budget ceases. 

If he wishes to make a change in the budget of Hovlard 
University, involving an obligation exceeding jtwo 
1480 hundred dollars, he must go to the Executive Com¬ 
mittee of the Board of Trustees, to get that chajnge 
voted, even if it is in the budget. 

7 ° # i 

Now, if he wishes to make an appointment pending jthe 
meeting of the Executive Committee of the Board of Trus¬ 
tees, lie must inform himself first as to whether the position 
for the said appointment has been set up in the budgetj hv 
the Board of Directors; second, as to whether an emergeiicy 
exists with regard to that position, such as requires jthe 
President to act at a time preceding the meeting of jthe 
Executive Committee; third, as to whether the emergency 
has taken place under such circumstances as that the nioiiiev 
for the proposed appointment is actually in the budget. 
He usually secures the certification of the Treasurer, oyer 
his signature, for that. 

Having informed himself on these fundamental matters, 
he then makes up his mind as to whether he will take the 
risk. And if he is willing to take the risk under those cjir- 
cumstances, lie does it in writing, specifying the exact 
terms, giving the appointee to understand that, “You have 
no job beyond the next meeting of the Executive Committee, 
for then your job comes up for approval for the first time.” 

Q. Doctor, as I understand it, then, for any changes j in 
salaries upon the University budget, you have authorityjto 
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make changes up to two hundred dollars? Is that per per¬ 
son? A. If by “changes”, you mean— 

Q. (Interposing) Well, you used the word. A. Yes; 
but may 1 explain that with reference to salaries ? 

Q. Surely; T want you to explain it. A. The President 
of the University has no power whatsoever to increase sal¬ 
aries, under anv circumstances whatsoever. 

1481 Q. I see. A. The Board of Trustees has reserved 
for itself the power to increase salaries, has speci¬ 
fied that the question of increased salaries shall arise at the 
annual meeting of the Board of Trustees, in April, and has 
repeatedly put itself on record as declining to consider any 
proposed changes in salaries except at the annual meeting 
of the Board of Trustees. 

Q. Then let me see if this is correct, Doctor; Xo salaries 
can be paid to an employee of Howard University without 
the approval of either the Executive Committee or the 
Board of Trustees; is that correct ? A. Xo, sir; that is not 
correct. 

The Court. As 1 understood the witness, he stated that 
the Executive Committee could give preliminary approval, 
but that unless final approval was given by the Board of 
Trustees, the approval did not stand. 

By the Court: 

(,). Is that your testimony ? A. Yes, your Honor. 

And may I further elucidate, to this effect: Suppose the 
President of the University takes the risk of appointing 
Albert Spruggins to do a specific piece of emergency work, 
for the sum of five dollars, to be confined to the period of 
two days and six hours, closing at noon on a specific day: he 
signs this order. He sends a copy of it to the appointee, a 
copy of it to the Secretary of the University, for the rec¬ 
ord, and a copy to the Treasurer of the University, for the 
record. 

The Treasurer of the Universitv has the legal authoritv 
to refuse to pay that five dollars, and will do so and 

1482 has done so in repeated occasions until the actual 
document is in his hands. He may then join the 

President of the University in the risk, and pay that five 
dollars; but they both understand that until the Executive 
Committee of the Board of Trustees approves that five 
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dollars, that is their five dollars that they have advanced 
for the good of the cause. j 


By Mr. Magee: 


Q. Thank von. Doctor. Now, Doctor, when were!the 

V *' 9 • ' j 

women’s dormitories completed and turned over to Howjard 
Universitv; do von recall that date? A. On a matter of 
that kind, Mr. Counsel, 1 should wish to he exact. But if 
you will permit me to rely upon a general memory, with 
the privilege of correcting it from reference, if I may—j- 
Q. (Interposing) That is perfectly all right, Doctor.! A. 
(Continuing) —1 will risk saying that they were completed 
approximately during the year 1931. 

Q. 1931? A. Yes. 

Q. I think that is correct, Doctor; 1 just wanted to briing 
it out. 

May 1 have the Court’s indulgence for just a moment? 
These pleas are rather long, and 1 am trying to pick put 
certain salient facts. i 

(Following a brief delay:) 


Bv Mr. Magee: 

I 

Q. Doctor, I am reading from page 3 of the plea, and I 
think this just relates the facts only: 1 do not think thorp is 
any legal phraseology in here. If there is, you inter- 
1483 rupt me, Mr. Hayes, please. j 

Starting in the middle of the second sentence, after 
vou have described the architect’s office, vou sav, through 
your counsel— 

Mr. Hayes (interposing). The middle of the sentence?! 

Mr. Magee. Well, T will go to the beginning of it and see 
if I can pick it up. 


By Mr. Magee: 

i 

Q. (Reading) “This defendant admits”—T think thatjis 
the beginning of the sentence—“This defendant admits 
that the Board of Trustees again and again recognized the 
value and fitness of the plaintiff in the work of planning ahd 
preparation for the proposed and necessary extension |of 
the physical properties and plant of the defendant, bjut 
states that the recognition by said trustees evidenced itself 


I 
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in increasing the plaintiff’s salary during the period prac¬ 
tically coincident with the time relied upon by the plaintiff, 
from the sum of five thounsand dollars to seven thousand 
five hundred dollars per annum and by surrounding him 
with an increased number of workers and assistants whose 
services were paid by the University, reflecting an increase 
in the annual payroll for the architect’s office for the period 
from, to wit, 1028 to 1033, front, to wit, $10,300 to, to wit, 
$24,200. and by furnishing the plaintiff, over said period, as 
before set forth, with free office space for himself and staff, 
with heat, light, and power, janitorial service, telephone, 
materials and supplies, and all this in spite of the fact that 
with regard to the only building project completed by the 
plaintiff within that period, that is, the women's dorm¬ 
itories, that with an amount of $729,000 available to 
1484 him for the project, the plaintiff’s plans were drawn 
as to necessitate the supplementing of this amount 
from the private resources of the defendant University by 
payment of $.32,644.3(5 on the building project, and even 
then leaving an additional sum of, to wit, $22,000 needed 
for equipment and supplies in these buildings when the con¬ 
tract was finished, which said expenses and conditions in¬ 
cident to the defraving thereof should be fairlv considered 
in arriving at the total cost of maintaining the architect’s 
office over this period.’’ 

Now, Doctor, as 1 understand this language, is it your 
contention that Mr. Uassell, in constructing the women’s 
dormitories, exceeded the appropriation by the sum of 
$52,644.36? 

Mr. Hayes. If your Honor please, I think the question is 
objectionable in its form; because, having read from a 
pleading lie now asks Dr. Johnson to give his interpreta¬ 
tion of what the pleading is. I respectfully suggest that Dr. 
Johnsonts interpretation of it would in no sense be a con¬ 
trolling factor. The pleading is in for whatever the plead¬ 
ing may be worth. 

The Court. Well, the witness, under the ordinary rules 
of evidence and under the statute, also is on cross-examina¬ 
tion. 

Mr. Hayes. As l understand the rule, the rule provides 
that if he be called as what we term an adverse witness, 
he may undertake to ask him leading questions and the 
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like; that is perfectly correct. But to ask a question that 
is not within the possibilities of his answer, does not s<jjem 
to be a part of that rule. 

The Court. Can’t he say he does not know, if he wants 1 ;to? 

Mr. Hayes. Yes; of course, he might. I am simply try¬ 
ing to gather your Honor’s determination as! to 
148o whether or not whatever he says would be a control¬ 
ling situation as against this defendant. ! 

The Court. It would not be controlling. It wouldj be 
evidence, if the jury thinks that is the fact. There mayj be 
other evidence which would contradict that. You may li^ve 
other evidence; 1 do not know. 

Mr. Hayes. I respectfully suggest that his opinion would 
not be; and I ask an exception to it. 

The Court. If he is doubtful about it, he can refer to any 
documents he has; or he can sav he does not know. 

There is no objection to the question. Proceed, pleajse. 

By Mr. Magee; 

Q. Do you remember the question ? A. If you will be! so 
kind, I should like to have it repeated. 

j 

(The pending question was read by the reporter, as 
follows:) 

i 

“Now, Doctor, as I understand this language, is it ycjur 
contention that Mr. Cassell, in constructing the women’s 
dormitories, exceeded the appropriation by the sum of $5j2,- 
644.36?” * | 

The Witness. If the counsel please, I should like to an¬ 
swer *hat question— 

I 

By Mr. Magee: 

Q. Any way you see fit. A. (Continuing) —with the 
reservation that I must, of course, give you approximate 
dates. 

Q. I appreciate that. A. (Continuing) with the hope 
that on direct examination I may give you exact 
I486 dates. 

Q. You may do exactly what you see fit, Doctor; 
go right ahead. A. I think that this section of the plead¬ 
ings means, first, that it is normally to be expected by 4 11 
owner who employs an architect, giving the architect iji- 
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formation that lie has a sum of monev at his disposal and 
that his monev is limited bv the said sum, that that archi- 
tect will draw his plans to come within that money. 

In fact, some architectural contracts are so written that 
if the said architect does not come within the said sum, his 
plans are not acceptable and his fee will not be paid. 

Q. Yes. A. Now, as to the Women’s dormitory: the 
first appropriation made to Howard University, as I re¬ 
call, in 1927, for the said dormitories, was $150,000 for a 
single dormitory. The architect was so advised. He was 
requested to draw his plans so as to produce a building 
within the sum of $150,000. 

The architect drew his plans. As a part of the duties of 
any architect in drawing plans there is a duty to present a 
schedule of probable costs, so as to assure the client that 
he comes within the sum. A client may omit to require 
this, but he may also require it. 

I don’t recall whether that was done in this instance; 
but the fact is that when the architect’s plans were put to 
bids, the lowest bid called for $190,000. 

Q. Yes? A. That is, after months of labor, the Board of 
Trustees found themselves with $150,000 in their 
1487 hands, and plans for which they had paid on their 
hands, which could not produce a building for less 
than $190,000. 

Q. Yes. A. The Board of Trustees was then confronted 
with the necessitv of instructing the architect to draw 
those plans over, in which case they would have to pay him 
all over again, because he was on salary, or to go back to the 
Government and see if it could get some more money. 

This the Trustees did. They went back to the Govern¬ 
ment and asked for the $40,000. The Government appro¬ 
priated the $40,000, making a sum of $190,000. 

A complex situation then ensued, involving among other 
things, serious consideration in the Board of Trustees as 
to whether the site selected for the said dormitorv was a 
proper site. Decision was reached that it was not, that an¬ 
other site might well be selected. It was selected. 

The architect then volunteered of his own accord, to draw 
plans for five women’s dormitories on the said site. The 
presumption of the Board of Trustees and their expecta¬ 
tion was that these plans would so be drawn that one of 
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the units thereof would come within the appropriation 
available, namely, $190,000. 

When the plans were completed and put to bids, no unit 
in the entire setup could lie constructed for $190,000. jThc 
minimum unit in the situation required $87,500 more than 
the appropriation available. 

Q. Go right ahead, Doctor. A. The trustees of Hovfard 
University were therefore again confronted with the ques¬ 
tion as to what to do—what to do. 

1488 Q. I see. Go right ahead. A. The question \Vas, 
“Shall we have the plans redrawn or we shall! go 
back to the Government for $87,500?” I 

While that matter was under discussion, it was decided 
that if we went back at all, we would go back for three} of 
the five, hoping that thereby getting an omnibus situation, 
we would be able to save some of this $87,500. 

But when we went to the Government with that proposi¬ 
tion, 1 received in writing from the Department of the (In¬ 
terior the notice that the Interior would not endorse a ire- 
turn to the Government again for a sum in addition to the 
appropriation for a specific building; that they would 
endorse this request only on the condition that Howard 
University find some way from its private funds to [kit 
up this $87,500. 

1 was then confronted with the necessity of getting tliis 
$87,500 from private funds. They gave me—that is, thiey 
gave the trustees until a certain date to get this money jor 
to assure them that they had it. ! 

I went to our friends, the General Education Board, aiid 
sought to have them give us this $87,500. I was advised })y 
the distinguished leader of that organization, Mr. Trevor 
Arnett, that the General Education Board could not fejel 
itself free to support such a procedure, that they felt thjat 
when the University employed an architect, it was en¬ 
titled to secure from that architect plans that came witlun 
the appropriation, and that it would be a false signal to 
the Federal Government if the General Education Board, 
with all of its rears of care in the handling of monev, should 
give the Government the impression that it was prepared 
to take up deficits arrived at in such a way. They de¬ 
clined the gift. | 


! 
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1480 Q. I see. A. The University was placed in a great 
state of anxietv, and finallv had to meet to decide 
that it would undertake to provide this sum in some way, 
bv borrowing. 

Under these circumstances, and with great disappoint¬ 
ment—which the Board of Trustees put on the record—I 
was authorized to assure the Department of the Interior 
that in order to make the entire project succeed we would 
be responsible for that $87,500. 

We gave that assurance; the project went forward. The 
sum of $539,000 was appropriated by the Government, mak¬ 
ing a total of $729,000 available for the dormitories, with 
the understanding that the University would put in all or 
as much as may be needed of the $87,500. 

When the construction of the dormitories was finished, 
the Trustees were more and more impressed that they had 
on their hands an obligation of a kind with which they ought 
never to have been confronted. They called upon the archi¬ 
tect, therefore, to search the whole matter of equipment, to 
see what could be left out, that was not exigcntly needful, 
so as to cut down that $87,500. And it was finally arrived 
at that we could leave off something like $22,000 worth of 
equipment and other items. 

We finally got it down to something like $52,000 or $53,- 
000 and there was a series of very anxious sessions of the 
Board of Trustees, in which ways and means were under¬ 
taken to be devised to meet this unusual obligation. 

There was a time when it seemed absolutely necessary to 
mortgage a considerable plot of the land; Mr. (’assell him¬ 
self, being very much interested in the matter, pro- 
1490 posed that we mortgage the site on which the dormi¬ 
tories had been built, including the dormitories them¬ 
selves. 

The Trustees were verv reluctant to do that. Tliev felt 
it would make a very bad impression upon the Government 
to finish $729,000 worth of buildings today and mortgage 
both the buildings and the site tomorrow. So they under¬ 
took to find out where else they could get a mortgage. 

And the only concern which our negotiators found, which 
was willing to give us a mortgage, was a banking concern 
which would require the entire central plot of the Univer¬ 
sity, in return for the security of the sum involved. 
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Mr. Cassell was very helpful to us in our consideration 
of that matter, and I expressed to him my gratitude in 
pointing out the dangers of making such a mortgage, j 

We finally borrowed from the Extension Fund, and dis¬ 
charged the obligation in large part in that way. 

In consideration of the entire process, the Boarid of 
Trustees put on the record the regulation that thereafter 
when an appropriation is made by the Government of the 
United States for a building for Howard University^ the 
entire expenses of that building must be cared for out of 
the appropriation thereof. 

Q. Have you finished, Doctor? A. Thank you, sir. 

Q. Now, Doctor, then—as I understand it—you want the 
jury, here, to consider all of this matter in reaching a deci¬ 
sion in this case; is that correct? 

Mr. Hayes. Your Honor, just a minute, please; that cer¬ 
tainly is not a fair question. 

The Court. Yes, the objection is sustained, j 
1491 Mr. Magee. May it please the Court, I assumed 
from reading the pleading that it was a matter of 
defense. I assume, from reading the pleading, thatj this 
was one of their matters of defense. 

Mr. Hayes. You put him on— 

The Court. (Interposing) Of course, if you desiij-e to 
make a motion to strike out any part of his testimony,! that 
is a very different proposition. But if you did it in[ this 
case, the Court would be compelled to overrule your objec¬ 
tion. 

The Court thinks the answer is responsive. There jmay 
be some unnecessary details in it, but the Court thinks!it is 
responsive. 

Mr. Magee. I did not mean that it was not responsive. 
Please do not misunderstand me, your Honor. 

1 was just trying to arrive at what the purpose of it! was 
in the plea. That is all in the plea, your Honor—alii this 
material. 

Mr. Haves. Your Honor, mav I call your attention to this 
situation— 

The Court. I have ruled with you. Had you not better 
wait? 
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Mr. Hayes. Yes; but you are getting ready to consider 
the pleadings, and 1 want to call your attention to the 
effect of putting this man on the stand. 

Mr. Magee. It begins here (indicating) and runs on 
down to the next page, your Honor. 

(The documents were examined by the Oourt.) 

The Court. If you think this is an essential question, the 
Court will excuse the jury and allow you to discuss it. 
1492 Mr. Magee. Yes, your Honor. 

The Assistant Clerk. The jury may step out. 

(At 11 A. M. the jury retired from the courtroom.) 

The Court. Read the question, please. 

The Reporter (reading). 

“Q. Now, Doctor, then—as I understand it—you want 
the jury, here, to consider all of this matter in reaching 
a decision in this case; is that correct?” 

The Court. The Court thinks the form of the question 
is offensive, and necessarily so. 

Mr. Magee. I am sorry; I did not intend it to be so. 

The Court. That is all right; the Court is not criticiz¬ 
ing. The Court is just giving you its reason for ruling as 
it does. 

Mr. Magee. Yes, sir. Well, your Honor, I have read 
and reread this plea— 

The Court. Of course, I do not know why this plea was 
not objected to and demurred to. I do not see. myself, that 
it has anything to do with the case, so far as pleadings are 
concerned. 

Mr. Magee. As I understood it, it was a matter of de¬ 
fense that this man had made an excess on something else, 
and they wanted the jury to consider it, in arriving at this 
case. 

The Court. Xo, it is nothing in the world but an at¬ 
tempted moral interpolation. It has no legal significance 
whatever, as the Court understands it. 

But. as I understand, it was not demurred to. 

Mr. Magee. Exactly; because we thought it was a part 
of the defense. 


HOWARD UNIVERSITY VS. ALBERT T. CASSELL. 


i 



The Court. That does not give it any evidentiary 
value. 

1493 Mr. Magee. Then, as I understand your Hortor, 
that matter is not really in the ease at all? 

The Court. Well, I do not know whether 1 will go tjhat 
far. 


But I will say that if it has no proper part in the case, 
the fact that it was put in the case does not help the chse, 
from the defendant’s standpoint. 

Mr. Magee. Yes. 

The Court. If irrelevant matter is left in the casej it 
has no evidentiary \alue. 

Mr. Magee. Frankly, I thought it was put in for the 
purpose that the jury should take into consideration t|iat 
this man cost the University over $52,644.52 in constructing 
the women’s dormitories in this period. You see, this goes 
from 1929 to 1933, and I think the President was qhite 
correct when he said that the building was finished in 1931. 

And as I understand the plea, he is asking that if you 
find this man is entitled to $26,250, here is a matter in which 
we have lost money, so it wipes out the obligation—a$ I 
see the plea. 

The Court. Is that what the plea says? 

Mr. Magee. As I see the plea—and it goes page afjer 
page, and charges him with losses fo the University, and 
they want all that to be taken into consideration. It is jin 
each plea. j 

The Court. Let me read that please; I have not rejad 
the pleas. 

Mr. Magee. Yes, your Honor. | 


(The documents were further examined by the Court.) 

The Court. This plea says, “This defendant aid- 

1494 mits that the Board of Trustees again and agalin 

recognized the value and fitness of the plaintiff jin 

the work of planning and preparation for the proposed ahd 

necessary extension of the physical plant of the” property 

and recognized it bv raising his salarv from fiftv-five huin- 

dred dollars to seventy-five hundred dollars. 

Mr. Magee. Yes, sir. j 

The Court. Yesterdav Mr. Haves said that thousand 

* % 

dollar increase, in one case, and fifteen hundred dollar 


i 

I 
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increase in another, was to pay him for work on mainte¬ 
nance, and not on extension. 

Mr. Magee. Exactly. 

The Court. And that was his specific statement twice. 
Mr. Haves. No, your Honor. I stated vesterdav and 
I repeat today that a thousand dollars was given him as 
an increase, and then that amount was increased fifteen hun¬ 
dred dollars, as maintenance. 

But that does not also mean that his salary was not in¬ 
creased; because he did not begin at five thousand dollars. 
There were salary increases. 

The Court. This plea does not say that, but states that 
“the recognition of the said trustees evidenced itself in 
increasing the plaintiff's salary, during the period prac¬ 
tically coincident with the time relied upon by the plaintiff, 
from the sum of $5,000 to the sum of $7,500.’’ 

Mr. Hayes. Your Honor will remember that this man 

also was on salarv— 

% 

The Court (interposing). But we are not discussing that. 
We are discussing why he got this additional thousand 
dollars in one case and fifteen hundred dollars in an¬ 
other. 

1495 You stated yesterday, twice, that he got it for main¬ 
tenance. The plea says he got it for extension. 

Mr. Haves. I sav fifteen hundred dollars of the increase 

• 4 

was for maintenance. 

The Court. The plea says “extension”. 

Mr. Hayes. There was also an increase, based on the 
extention work that he did. 

The Court. But the plea does not say that. The plea 
says he got the seventy-five hundred dollars for his ex¬ 
tension work. Read your plea, and you will see that I am 
correct about that. 

Mr. Hayes. 1 have just heard your Honor read it. 

The Court. 1 cannot understand it but one wav, because 
that is what it says. 

Mr. Haves. Your Honor asked me, vesterdav, whether 
or not this man was given, on one occasion— 

The Court (interposing). If you made a mistake, vester- 
dav, vou can correct it. 1 am onlv saving what vou said 
vesterdav. If vou said something wrong, vesterdav, vou 

* * • C_» 7 * * 7 * 
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can correct it. I am not going to tie you up tight to \fhat 
you have stated yesterday. 

Mr. Hayes. Well, I think I should be given some oppor¬ 
tunity to defend these pleas. Dr. Johnson did not dk*aw 
them. I did. 1 want to be heard, before you close. 

(The witness then left the stand and took a seat in|the 
courtroom.) 

The Court. There is no difficulty about your being begird. 
Take any time that you desire. 

But the Court says, here and now, that you said some¬ 
thing yesterday and the plea contains something contrary. 

There is no question about that. That one thing 
1496 is a fact. 

Now say anything you please. 

Mr. Hayes. Your Honor said, yesterday, “Was this ijian 
given a thousand dollars for maintenance, and that amount 
increased to $1,500?” 

And I said, “Yes.” 

And 1 repeat, today: Yes, In* was given a thousand dol¬ 
lars for maintenance and he was given fifteen hundred dol¬ 
lars, as far as the maintenance work was concerned—the 
amount was increased one time to a thousand dollars and 
another time to fifteen hundred dollars. 

I also said to your Honor that during this same period of 
time this man’s salary was increased. In other words,!he 
did not begin at five thousand dollars— 

The Court (interposing). You said that before. But I 
am telling you that the plea does not say that. The pjlea 
says the salary was increased from five thousand dollars 
to seventy-five hundred dollars for this extension. That) is 
what your plea says. 

M r. Hayes. The plea— 

The Court. (Interposing) There is no question of wljiat 
vour plea savs. 

•> i * i 

Mr. Hayes. The plea does not address itself to main¬ 
tenance. 

The Court. It addresses itself to the question of exten¬ 
sion, and says that because of the extension work he \\ h as 
given $2,500 extra money. 

Mr. Hayes. Well, suppose lie was making $4,500, ajnd 
$1,500 was added— 
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The Court (interposing). I am not talking about 
1497 the fact: I am talking about what the plea says. The 
facts may be entirely contrary to the plea; the plea 
mav be wrong. 1 do not know anvthing about that. 

But the plea says that lie was getting five thousand dol¬ 
lars and that because of this extension work the five thou¬ 
sand dollars was increased to seven tv-five hundred dollars. 
That is what the plea says. 

Now, the plea may be wrong. There is no use in arguing 
with me about the English language, when it speaks plainly. 
That is what the plea says. 

Mr. Hayes. 1 thought your Honor wanted me to give my 
interpretation, since I had it. 

The Court. You cannot interpret a thing that does 
not require an interpretation. 

Mr. Hayes. Then there is no need for me to say any¬ 
thing. 

The Court. You can keep on or not; the Court is not stop¬ 
ping it. The Court is only saying what the plea says. 

The plea may be entirely wrong; and if it is, you can 
amend the plea. I will not interfere with the amendment of 
the plea, if you want to amend it, if you say it is wrong. 

But if you undertake to tell me what the plea says, I can¬ 
not agree with vou. 

Mr. Hayes. May 1 say what the situation is and how I 
attempt to reconcile what is in the plea with what the facts 
are? 

This man began at a salary— 

The Court (interposing). I know all about that. It has 
been testified over and over, back and forth, up and down. 
He started at $1,800, and it was gradually increased, and he 
got up to $5,000. There is no question about that; I know 
that. 

149S Mi’. Hayes; In that increase from $1,800 to $5,000, 
if that included the $1,500 for maintenance, which in¬ 
creased him to the $5,000, and then he got an additional 
amount which raised him around $2,500, would not the plea 
then be entirely consistent with what I said? 

The Court. Of course it would, but it would not be con¬ 
sistent with what vou said vesterdav. 

• m> w 
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Mr. Hayes. Wouldn’t it be consistent with what I| said 
yesterday, if I said the $1,500 was used to bring it up tq that 
figure? 

The Court. That is not what you said yesterday. 

Mr. Haves. Your Honor did not ask me that vestei’dav. 

• V I V 

The Court. 1 am not going to get into a discussion| with 
you regarding what you said yesterday, and please do not 
sav anvthing that makes me lose confidence in vou. Because 
you were specifically asked that, twice, yesterday. 

If vou want to revise that, vou mav do so. But dd) not 
argue with me about what you said yesterday; because I 
know what you said, yesterday, and 1 was watching it!with 
extreme care, because it is very important. 

You are not testifying; and if vou want to change what 
you said, you can change it and can take specific responsi¬ 
bility for the change. 

Mr. Hayes. May 1 say something with respect to jwhat 
you are discussing? 

I have a proper respect, and always want your Honor 
to know 1 have— 

The Court (interposing). 1 am not discussing tha|t. I 
am discussing what vou said vesterdav. 1 know what 

1499 vou meant, and vou meant exactly what T savi vou 

meant, vesterdav. 

* . 

You mav mean something else, this morning; but vejster- 
dav vou meant that a thousand dollars in one case I and 

V V I 

fifteen houndred dollars in the other case was added to! this 
man’s salary for maintenance; and that is what you j<aid. 

Mr. Hayes. 1 mean that now; I repeat it now to Vour 
Honor. 

1500 The Court. "Well, do not let us have the discus¬ 
sion extend any further; because 1 do not have|any 

patience with you. 

Now, anything else you want to say, go ahead, and! say 
it, please. 

Mr. Haves. I want to sav the additional thing, if '(’our 
Honor please—and this, perhaps, is going to what T un¬ 
derstand my friend’s desire is with respect to the offejr of 
this gentleman as a witness. He has offered him as a wit¬ 
ness; and under the rule he has a right to cross-examine 
him—I won’t say that: Under the rule lie has a right to 
ask him leading questions; that is what the rule says. But 
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it does not mean that when he puts him on, he can then 
make him put on the defendant’s case. He has no right to 
make the suggestion, “This is what your defense is." 

He is at that time offering him as his witness; and he 
may, under the rule, contradict him: he may impeach him 
bv other testimonv— 

The Court (interposing). The Court is ready to rule. 
The Court rules that the substance of his question is a 
proper question, hut the question was impertinent and of¬ 
fensive; and, for that reason, the Court sustained the ob¬ 
jection. 

Mr. Magee. Yes, your Honor. 

The Court. But if the counsel desires to ask the question 
in another form, it is perfectly all right. 

The plaintiff will take the stand and the jury may come 
back. 


Mr. Magee. Mav I trv to get the form so it will not be 
objectionable to counsel. 

AY hat 1 want to get from these people is just why 
1501 this is in this plea. Why do they say the man cost 
them—they charge him with losses, in this very plea. 
The Court. A"on can ask him if he thinks they are charg¬ 
ing the $52,000 as a bar against the $26,500. 

Air. Magee. Yes, sir; that is all I want to know. I did 
not mean to be misleading in my other question, and I will 
reframe it in that way, and ask if that is the intention. 

Tlie Court. Call the jury in. 

Arr. Hayes. Just a minute, please. Alav I not, for pur¬ 
poses of the record—because I still feel I have not been al¬ 
lowed an opportunity to explain what your Honor has in 
mind—may T object, if there be any purpose in it, to your 
Honor’s not allowing me to give my explanation of it. 

The Court. Anything you want to say, proceed. 

Air. Haves. I thought you told me vou did not want to 
• • • 

hear anything further. 

The Court. T did not tell vou anvthing of the kind. I 

• * * 

told vou not to undertake to sav what vou did not sav ves- 
• % % » » 

terdav; because I know what vou said vesterdav. 

* •• •» w 

Air. Haves. I have alwavs agreed that I said what vour 
Honor saws I said, vesterdav. 

The Court. Do not discuss that any more, please; be¬ 
cause I do not have a bit of patience in it in the world—not 
a particle; and I have been extremely patient in this case; 
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I have heard a lot of stuff that I did not like; I have been 
extremely patient; but I. cannot have that much patience; 
because it does not show good faith, in the Court’s opinion. 

Mr. Ilaves. Does vour Honor mean that lack of glood 
faith to apply to me, sir? 

lf>02 The Court. I mean that I think vou know 'the 

•> 

statement you made yesterday; and please do hot 
undertake to contradict me, because you will not impress 
me if you do. That is what I mean to say. 

Now proceed if you wish. 

Mr. Hayes. 1 cannot say with any more emphasis tjhat 
1 have not attempted to contradict. I have agreed with 
vour Honor, each time, that I said what vour Honor savs 
I said. 

This plea says, “but states that the recognition of jthe 
said trustees evidenced itself’ by increasing the plaintiff’s 
salary, during the period practically coincident with jthe 
period of time relied upon by the plaintiff, from the s|um 
of, to wit, five thousand dollars to the sum of seventy-five 
hundred dollars per annum.” 

My point is this: Mr. Cassell received a thousand c]ol- 

lars and fifteen hundred dollars which was added to |liis 

salary for maintenance. That is what I said to your Hop 01 - 

vest erd a v, and that is what I sav, again, todav. First; he 

got a thousand and then he got fifteen hundred dollars. 

We say the difference between that five thousand dollars 

and the seventv-five hundred dollars which he eventuallv 
• * 

got was given to him because of this additional work which 
he was doing for the Extension Fund and the future plan¬ 
ning— 

The Court (interposing). The testimony was that |he 
got a salary of five thousand dollars— 

Mr. Hayes (interposing). Sir? 

The Court. The testimony is that he got a salary of five 
thousand dollars, and then raised to six thousand dollars. 

Mr. TInyes. 'When did he get the salary of fijve 
1503 thousand dollars? 

The Court. I say the testimony is that. 

Mr. Hayes. But your Honor said he did not begin at fik’e 
thousand dollars. 

i 

The Court. Oh, no. he did not begin at five thousand dol- 
lars: but he got the salary of five thousand dollars apd 
then he got an additional thousand dollars for maintenance. 
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11 is general salarv was then increased to six thousand dol- 
lars; and he got fifteen hundred dollars for maintenance. 
That is the evidence, entirely exclusive and aside and apart 
from any question of extension. 

And I say the plea says—and you agreed to that yester¬ 
day—that the plea says he got the extra $2500 for exten¬ 
sion. 

Now, you have a right to put your witnesses on the stand 
to testify about the situation; but it will contradict what 
you said yesterday. 

Mr. Hayes. Well, I do not want to be misunderstood 
about it. lie got a thousand dollars and he got five hun¬ 
dred dollars which had to do with maintenance and he got 
an additional thousand dollars. 

That is the situation. He got the amount that increased 
him from five thousand to seventy-five hundred dollars at 
a time when he got this fifteen hundred dollars which had to 
do with the increases in maintenance. 

The Court. Are you ready for the jury to come in? 

Mr. Magee. Yes. your Honor: I am ready. 

The Court. The Court will take a recess at this point for 
five minutes. 

(At 11:15 o’clock a five-minute recess was taken. There¬ 
after the proceedings were resumed as follows:) 

1504 (Thereupon Dr. Mordecai W. Johnson resumed 
the stand and testified as follows:) 

By Mr. Magee: 

Q. Doctor, referring to the language which was read out 
of the plea and which you discussed at some length just be¬ 
fore adjournment, I asked you whether or not you want the 
sum of money which you state in the plea was in excess on 
the dormitory set off to wipe out any obligation that might 
be due under the extension fund. 

Mr. Hayes. I object to that. 

The Court. Objection overruled. 

Mr. Hayes. There is no need to note an exception. 

The Witness. I may say, Mr. Counsel, that the legal sig 
nifienneo of that language in the context, of course, would 
be a matter for our attorney, but I will be glad to say 
what considerations lie in my mind. 


i 

i 
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By Mr. Magee: 

i 

Q. Thank you, Doctor. A. Understanding, of coiurse, 
that I am only undertaking to interpret the position cjf the 
Board of Trustees. 

Q. 1 appreciate that. Thank you, Doctor. A. No'wj, the 
Board of Trustees at Howard University is building a|n in¬ 
stitution for colored people. It is a university. In the 
ease of Harvard Universitv or Yale Universitv when vou 

•• V * 

want to secure the services of a person you have the entire 
field of competent men in the United States to choose from. 
If we were to do that at Howard University we would de¬ 
feat one of the major purposes of our enterprise. | We 
would educate our students, but we would not 'pro- 
1505 ducc any men of first-rate competence in the Negro 
race itself. 

So we are confronted with the proposition at the Uni¬ 
versity, at every turn of the way: When this position 
opens here will you get for that position a highly qualified 
man at the very top rank, without regard to race, or j will 
you get a colored man ? In answer to that question j you 
are immediately confronted with the situation again jand 
again and again that the colored man with all of the quali¬ 
fications does not exist, so you have got to go into the busi¬ 
ness of making him, and you have got to pay the price of 
making him by allowing him to make, as any normal hujuan 
being will make, in his stages of preparation a multitude 
of mistakes, but if you want to produce the result you ljave 
got to grit your teeth and pay for these mistakes until you 
get to the place where you think you can stand it; no 
longer. 

Now, we have done that in medicine—I can give you; the 
background to show what I am talking about. 

Q. I want you to explain fully. I do not want you to think 
I am interrupting you. A. At the beginning I asked ;the 
secretary of the Council on Education to come and exanjine 
the medical school. He came to me in confidence andj he 
said to me, “Dr. Johnson, if I tell you the truth I ntust 
tell you that although your medical school has an A ratijng, 
you are nowhere conceivably near a Class A school.| T 
tell you one thing, that in your pre-medical branches, if tou 
are going to be first-class, you have got to have at least jten 
men in the pre-clinieal branch, and they, in order, shoiuld 
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have, a bachelor's degree from a first-class institution, an 
M. D. degree in medicine, and a Doctor of Philoso- 

1506 pliv degree in that specialty. “Doctor”, he said, 
“you don’t have a one.” 

So we entered upon a long program in which we picked 
out the best men we could find, men who bad made mi- 
nentlv good records in college, men who had made mi- 
nently good records in the medical school, and we secured 
from the General Education Board money to put these men 
in training, and then we had to come back and put them to 
work as new men, not as experienced men who had worked 
for ten or fifteen years as in some other medical schools; 
and we put them to work and paid the price incident to their 
slow development. 

Xow, in the case of the architect here concerned, for 
whom, 1 wish you to understand, that the Board of Trus¬ 
tees to this day have a very high and generous regard, 
when we brought this voung architect on our staff he was 
a man who could command $1800 a year in salary. 

We brought both him and his staff up, through a long and 
laborious process, in which the trustees paid at every step 
of the way, but wort* glad to pay, because he showed such 
remarkable powers of development and was rendering such 
remarkable services to the University, not only on the build¬ 
ings themselves but on these other matters of great concern 
to the University, in which he proved to the University 
(*very year that be had their total interest at heart. 

Xow, then, what this passage means in this context is 

that when you consider the cost that is paid by the Univer- 

sitv for the services of anv voung man in such a state of do- 

velopment, you cannot compute merely the cash paid—you 

must compute the total cost in money, in anxiety, and all 

of the elements thereof, that vou must carrv that in 

•> • 

1507 the picture. That means, specifically, that you can¬ 
not compute the cost on a specific building by 5.3 per 

cent. You must compute the cost in this case by 5.3 per 
cent plus the anxieties due the exceeding of the appropria¬ 
tions, plus the anxieties involved in risking your standing 
with the Government, going back to get appropriations 
after you have once got them, plus the damages out of your 
own private treasury, and when you take $53,000 out of the 
current funds or the properties of a Xegro institution any¬ 
where in this country, you are pulling their very teeth, and 
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there isn’t a single one of them in this country that can 
stand it and get away with it. That is wbat we mean.! 

Q. And it should be considered in this case, of course? 
Is that vour answer? 

Mr. Hayes. I object to that, if your Honor plyase. 
There again, after the answer is in, Mr. Magee asks jwhat 
your Honor suggested to me to be a legal conclusion. I 
submit that the answer should stand for what he has indi¬ 
cated it to be worth. 

Mr. Magee. He used the language in this case. He had 
to take it into consideration. I am asking him if thjat is 
what he means. 

Mr. Hayes. Mr. Magee has asked him a technical <jiues- 
tion, as Mr. Magee knows and as Mr. Johnson knows, as 
to what would be a plea in set off. Pie knows there is no 
plea in set off filed in this case, because there is an appro¬ 
priate way of filing a plea in set off. 

Tlie Court. There is a deeper question than any | that 
has been raised involved here. The Court is of the opihion, 
in view of the answer, that the inquiry and the answer does 
not appear at this stage of the case to be pertinent 
1508 to the issue. Unless it shall appear in the casejthat 
this amount of fifty-two thousand odd dollars; has 
some real legal standing as a set off or in the nature!of a 
set off, I rule that it is not properly part of the case ajt all, 
and therefore, for the present, the question and answer are 
both stricken from the record. 

Mr. Magee. I, of course, was only trying to get the issue 
settled in the case, because, frankly, I have read and relread 
this plea over and over again and I was just trying to get 
it settled. 

The Court. The matters involved in the plea should have 
been settled before the case came to this court for triajl. 

Mr. Magee. I appreciate that. This was as to the facts, 
as to just what these facts meant and why they were inj, be¬ 
cause they are in here. T did not mean to inject a collateral 
issue into the case. T thought it was in issue, because iti was 
set up in the pretrial order that it was to be set up herb. 

The Court. It is set up in the pretrial order? 

Mr. Magee. Yes, your Honor. It is listed among the de¬ 
fenses, as I understand it, in the pretrial order. 

The Court. The Court thinks it would be unwise toj dis¬ 
cuss the matter further at this time and simply rules ‘that 
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the question and answer should both be stricken from the 
record as having no bearing, apparently, at this time, on 
the issue involved in this case. 

Mr. Magee. That is, the last question and answer; the 
others are still in? 

The Court. Just the last question and answer. 

By Mr. Magee: 

1509 Q. Did I understand you, prior to this question 
and answer, Doctor, to state— 

The Court (interposing). The other answer remains in 
because it is responsive to the question. 

Mr. Magee. Yes, your Honor. 

By Mr. Magee: 

Q. Did I understand you to state that with respect to 
the first building it was contemplated that it be built at the 
$150,000; that is correct—the first woman’s dormitory? 
A. Yes. 

Q. And I understood your further statement to be that 
after the plans had been gone over and over again it de¬ 
veloped that the building could not be built at any such 
figure and an additional forty thousand would have to be 
added to the building? A. Xo, sir, that is not correct. My 
testimony is that the architect drew his plans, that those 
plans were put to bids, and that the lowest bid for the 
erection of this building was $190,000, and that in conse¬ 
quence of that fact it was decided that the Board of Trus¬ 
tees would have to either have new plans drawn or secure 
$40,000 more from the Government. 

Q. And I believe you testified further, Doctor, that new 
plans were drawn for five dormitories, is that correct? 
A. That is correct. 

Q. And you went back to Congress, got an additional 
appropriation, and constructed three dormitories, is that 
correct ? A. Your sequence is not correct, but in substance 
that is a part of the picture. 

Q. Thank you, Doctor. I do not mean to misinterpret at 
all. I just want to get those facts clear. And that 

1510 none of these three buildings could be built at even 
the $190,000? A. That is correct. 
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Q. That is your statement? A. No, sir. 1 say that! is 
correct, not my statement. I will be glad to repeat my state¬ 
ment for vou. i 

Q. What did you mean by it ? 

The Court. He means that his testimony is correct. Tljat 
is all he means. Go ahead. j 


By Mr. Magee: 


Q. Isn’t it your testimony that not one of those buildings 
could be built for $190,000? A. There is another very ijn- 
portant linkage in there, Mr. Magee, and that is this: tliat 
there was another set of bids, and that as a result of this 
set of bids it was found that the dormitory could not }>e 
constructed for $190,000, but would require eighty-sevgn 
thousand more—that is, $127,500 more than the originjal 
appropriation that was required. 

Q. I see. I just wanted to get that clear, Doctor. Thaijik 
you very much. 

Mr. Magee. Will you identify this, please? ! 


(Contract was marked Plaintiff’s Exhibit 236 for Identi¬ 
fication.) 


By Mr. Magee: 

Q. I hand you what has been identified as Plaintiff’s 
Exhibit 236 and ask you whether you recognize that con¬ 
tract (handing a document to the witness). A. 1 do not 
recognize it, sir. I do not recall ever having had any deal¬ 
ings with it whatsoever. 

Q. Well, look at the signatures on it, Doctor, anil 
1511 see if that refreshes your memory. A. The signaj- 
tures appearing on this document are John H. Ed¬ 
wards, Assistant Secretary of the Interior, the Miaiticb 
Construction, and the name of two witnesses, Julio S. Lizzj, 
and H. G. Winckless, none of whom I know at all, excepjl 
Mr. Edwards. 

Q. Who constructed the dormitories for Howard Unij- 
versity that we were discussing? What general contractor j? 
A. 1 think that was the Miaitico Construction Company-- 
I think so, but we would have to have reference to the files 
of the treasurer of the University, who dealt with sucll 
matters. 

Q. May I have that back a moment ? 

(The witness handed a document to Mr. Magee.) 
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Q. Dr. Johnson, if I were to tell you that this is a con¬ 
tract for the construction of one of the women’s dormitories 
which was let by the Department of the Interior out of the 
appropriations you discussed would that change your an¬ 
swer any? A. I would be constrained to believe you, sir, 
but I would have to examine the document and all of the 
elements in the treasurer’s office before I could translate 
my belief into the answer “Yes.” 

Q. Do you know the signature of Mr. Edwards, Assistant 
Secretarv of the Interior? A. I think I know—I have seen 
it often enough to recognize it. 

Q. Well, will you look at that signature and see whether 
or not it is (handing a document to the witness)? A. I 
would be willing to testify that I believe this is the signa¬ 
ture of Mr. Edwards. 

1512 The Court. Is this alleged contract in evidence? 

Mr. Magee. Xo, it is not in evidence. These are 
the construction contracts, your Honor, on the women’s 
dormitories. 


By Mr. Magee: 


Q. You would not deny, Doctor, that this is the contract 
for the construction of one of the dormitories, would you? 
A. Xo, sir. 1 say, I would be constrained to- take the matter 
on your own word and that signature, but before I would 
be willing to affirm anything I would find it necessary to 
confer with the treasurer of the University and to inspect 
his records, because he is the University expert in such 
matters. 

Mr. Magee. Would you identify this, please? 


(Contract was marked Plaintiff’s 
fication.) 


Exhibit 237 for Identi- 


Bv Mr. Magee: 

Q. Doctor, I hand you another contract, Plaintiff’s Ex¬ 
hibit No. 237, and ask you to look at that and see whether 
you can recognize that (handing a document to the wit¬ 
ness). A. My signature does not appear on this document. 

Q. Check Mr. Edwards’ signature. A. The signature of 
the treasurer of the University does not appear. There is 
only one signature on this document that I would risk any 
testimony with regard to, and that is, I would be willing to 
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state my belief that this is the signature of the Assistant 
Secretary of the Interior. 

Mr. Magee. Under the provisions of the pretrial oirder, 
your Honor, I think that these are admissible in evidence 
without any further proof unless they question their au¬ 
thenticity. 

The Court. Well, the question arises as to whether, 
1513 in view of the witness’s testimony, they can be intro¬ 
duced on cross-examination or whether thcv are a 

* i 

proper matter for rebuttal. 1 would assume that that is 
the case. 

Mr. Magee. I will withhold them for the time being, [then. 


By Mr. Magee: 

Q. Dr. Johnson, I hand you Plaintiff’s Exhibit 185, a 
letter addressed to Mr. Trever Arnett, president of the 
General Education Board, and ask you whether you jever 
sent that letter to him (handing a document to the witnjess.) 
A. Without reading the letter in detail, I would say!that 
this is a letter dated November 2nd, 1929, handed t<j) me 
by the architect of the University, in response to my request 
for so-me suggestion as to the form in which we could ljnako 
a plea to the General Education Board for a certain [sum 
of money. 

Q. Did you mail it, Doctor? A. No. 2: I did not mail it 
to Mr. Arnett. 

Q. Do- you still have the original? A. I have a j?opv 
which Mr. Cassell sent me, at my request, on April! 1st, 
1930. 


Q. Did Mr. Cassell send you the original as well as a 
copy ? A. 1 judge that he did. 

Q. Could you produce that original ? A. 1 do not Ipiow 
that I could, Mr. Magee. ! 

Q. Before the case is over I would appreciate it if;you 
would check through your records, because you have tour 
copy here. A. May 1 not inquire as to whether the very [fact 
that I requested him to send me a copy indicated 
1514 that I had mislaid the original ? 


Q. Well, 1 can’t explain to you what you did >vith 
the original; I am just asking you to see if you can find it. 
A. Thank you, sir. I will undertake it. 

Q. Now, I hand you Plaintiff’s Exhibit No. 18G, which is 
a memorandum relating to this letter, showing tlie brbak- 


! 
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down of the $70,000, and ask you whether or not you ever 
got that from Mr. Cassell (handing a document to the wit¬ 
ness). A. I did. 

Q. Your counsel in that case, when he cross-examined 
Mr. Cassell also used the copy. Could you produce the 
original of that memorandum? A. I doubt it, sir. 

Q. Do you know what became of it? A. No, I do not, but 
I have no recollection at any time of having sent either 
the November 2nd, 1929, matter to Mr. Arnett or this. 
Moreover, in order to be as conscientious about the matter 
as possible, I have reviewed the entire correspondence of 
Howard University with the General Education Board with 
meticulous care. I find neither a copy of the said letters 
to Mr. Arnett, nor any reply from Mr. Arnett that has any 
reference whatsoever to the subject matter. 

Q. Thank you, Doctor. 

Your counsel has indicated— A. (Interposing) May I 
add a word, if you please? 

Q. Oh, surely. Don’t let me cut you off. Go ahead. A. 
1 hope that what 1 have said to you will not be interpreted 
to mean that I did not take the matter up with Mr. Arnett. 

If you would ask that question I would say, “Yes.” 
1515 Q. That you did take the matter up with Mr. Ar¬ 
nett? A. I did. 

The Court. Who was Mr. Arnett ? 

Mr. Magee. Mr. Arnett was the president, or chairman, 
wasn’t lie, of the General Education Board? 

The Witness. His exact title I can’t recall— 

Mr. Magee (interposing). I have it right here. Presi¬ 
dent, General Education Board. 

Bv Mr. Magee: 

Q. Is that correct ? A. Very good. 

Q. (>1 Broadway, New York, New York. A. That is 
correct. 

Q. You discussed the subject matter of the letter? A. 
Not the full subject matter. There was an element in 
the subject matter to which I could not commit myself. It 
went beyond mv powers. That is the reason whv I could 
not send the letter, but I discussed the thing that we were 
after there. 

Q. Tin* $70,000, is that right? A. That is right. 
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Q. I have in my hand, Doctor, Plaintiff’s Exhibit No.|194, 
which your counsel has checked against your records!and 
said to be a correct copy of the minutes of the Executive 
Committee, meeting of November 1.1,1935. 1 hand it toiyou 
and ask you whether or not you would not be bound byj the 
instructions contained in that minute as to what was tp be 
done in the matter of arbitration with Mr. Cassell in |935 
(handing a document to the witness). 

1516 Mr. Hayes. I object to it, if your Honor pleasp, on 
the theory that it would be purely a question of his 

own conclusion and argumentative as to whether he would 
be bound. He has given, and the record shows that hejhas 
given, the relationship between the president and the Execu¬ 
tive Committee. I submit that together with whatever— 

The Court (interposing). Of course, his statement oil re¬ 
lationship can be tested. The question is permissiblej. I 
overrule the objection. 

Mr. Hayes. Your Honor will allow me an exceptionf 
The Witness. There are two elements in this communi¬ 
cation, Mr. Magee. 

Bv Mr. Magee: 

Q. All right, sir. Go right into them and explain, Doctor. 
A. I will read the first one. 

Q. All right. A. (Reading): 

“The secretary of the University brought to the atten¬ 
tion of the Executive Committee the mandate of the Board 
of Trustees, referred to it with power, the matter of work¬ 
ing out through channels of arbitration settlement of ithe 
claims which Albert I. Cassell, architect, has prescntecj to 
the University for services which he alleges no compensa¬ 
tion has been made.” 

That is element No. 1. It represents the secretary’s cjon- 
densed description. 

Q. Which vou have testified it is his duty to do. 

1517 Go right ahead, Doctor. A. The secretary’s con¬ 
densed description of a communication which he made 

to the Executive Committee of the Board of Trustees. Ko. 

i 

2: There follows now the directive action of the Executive 
Committee. 

Q. That is right. A. (Reading): j 
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“Upon motion it was voted to request the Buildings and 
Grounds Committee to review all of the material submitted 
by the said A. I. Cassell, architect, and summarize all facts 
needed by the Executive Committee to carry out the man¬ 
date of the Board of Trustees.” 


Now, I will answer your question. 

Q. Yes, I want you to answer it. A. The secretary here 
records inaccurately an action of the Board of Trustees, 
which is the supreme power in Howard University and 
which the secretary of the University has no power to alter 


and the Executive Committee of the Board of Trustees has 
no power to alter. 

I was already in possession of the prior, original, defini¬ 
tive, and authoritative action of the Board of Trustees. 1 
was bound by that action and therefore released from all 
inaccurate interpretations of that action, even in the min¬ 
utes of the Executive Committee of the Board of Trustees. 

Now, No. 2: The action here indicated was a direction 
to seek information. 1 was bound by that action and I ful¬ 
filled it, as the record will show. 

Q. Nevertheless, Doctor, that minute calls to the 
1518 attention of the Executive Committee what the trea¬ 
surer characterizes as a mandate, is that correct? A. 
What he characterizes as a mandate is exact, but, I will add, 


what lie inaccurately characterizes as a mandate. 

Q. 1 appreciate your interpretation. And the Executive 
Committee voted on what ? A. The Executive Committee 
voted on nothing whatsoever about arbitration here. They 
simply voted to secure information. 

Q. On what? A. They voted to secure information on 
the mandate, but they were under no obligation whatsoever 
to accept from the secretary of the University a verbal and 
inaccurate description of that mandate. They did not do 
so, as the record will show. 

Q. To whom was the matter of arbitration referred with 
power under the minutes of the meeting of the Board of 
Trustees? A. To no one whatsoever. 

Q. All right. .Inst take a look at these minutes, Plain¬ 
tiff’s Exhibit 194. This is the action of the Board of Trus¬ 
tees. Suppose you read it (handing a document to the wit¬ 
ness). A. (Heading): 
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“That the Board of Trustees recommends to the Execu¬ 
tive Committee*’— 

Now, the Board of Trustees knows its own power and it 
knows the difference between saying “commands,” 
“orders,” “instructions,” and the word “recommends’’— 

“The Board of Trustees recommends to !the 
1519 Executive Committee that, if necessary and unless 
otherwise provided for, settlement of these claims^ be 
effected through arbitration,” which is as polite imd 
gracious a way of referring it to the discretion of !the 
Executive Committee as a Board of Trustees could properly 
do. 

Q. Thank you, Doctor. Now, I read you this portipn: 


“After further discussion it was voted that the claims 
which the architect, Albert 1. Cassell has presented to the 
University for services for which he alleged no compensa¬ 
tion has been made be referred to the Executive Commitjtee 
of the Board with power.” 

what does that mean ? A. Will you be kind enough to hand 
me that? 

Q. Surely. This follows the quotation which you rpad 
(handing a document to the witness). A. May I read it 
in sequence? 

Q. Yes, read the whole thing. A. (Reading): 

“Action No. 38 of the Board of Trustees. Dr. Tobias’’— 
There are six paragraphs here, each beginning with an in¬ 
dentation. 

Paragraph No. 1 : 

“Dr. Tobias, chairman, reporting for the Committee, ad¬ 
vised that the special committee composed of himself, ^fr. 
Young, and Mr. Ilungate, held a three and one-half hour 
conference with Mr. Cassell the evening of October 21: tljat 
the materials constituting his claims should be fujlv 
1520 studied and reported on later, as members of the 
Committee have not had time either fully to digest 
the materials submitted by Mr. Cassell or to recommehd 
with regard thereto.” 


End of paragraph 1. 

Q. That is the discussion? A. End of paragraph 1. 


I 


1 
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Q. Let me get the minutes straight. Are those the secre¬ 
tary’s digest of the discussions? A. Yes. 

Q. Thank you. Go right ahead. A. No. 2, paragraph 2: 

“Also Dr. Tobias stated he would not be able further to 
serve on the Committee and requested that his resignation 
as chairman and as member of the Committee on Settlement 
of the Cassell Claims be accepted.” 

End of paragraph 2. 

Paragraph 3: 

“After discussion, it was voted”—end of paragraph 3, 
beginning of paragraph 4: 

“That the claims which the architect, Albert I. Cassell, 
has presented to the University for services which he al¬ 
leged no compensation has been made be referred to the 
Executive Committee of the Board with power.” 

That is the action of the Board referring the claims to 
the Executive Committee with power. 

1521 Q. With power. A. Now, the Board further pro¬ 
ceeds to suggest to the Executive Committee the 
method by which it shall undertake to settle these claims, 
and in the two next paragraphs suggests to the Executive 
Committee a method: 

“Voted further, that the Board of Trustees recommends 
to the Executive Committee that, if necessary”—it does 
not sav it recommends that tliev use arbitration; it savs 
that, if necessary, they use arbitration, and it further modi¬ 
fies it any says, “unless otherwise provided for.” 

Q. By whom ? A. It does not say. I am just reading the 
context. There are three conditions: We do not order you 
to use arbitration, but we recommend it. No. 2, we recom¬ 
mend you to use it if it is necessary. No. 3, we recommend 
you to use it unless we have some other method, “unless 
otherwise provided for.” 

I think this is one of the finest examples in the minutes 
of the Board of Trustees of the expression of the confidence 
of the Board of Trustees in the capacity of the Executive 
Committee as to matters and methods to follow its own 
judgment. 
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Q. That is right, and in its meeting which followed cjifter 
the discussion, the Executive Committee voted: 

7 i 

i 

“It was voted to request the Buildings and Grounds 
Committee to review all the materials submitted byj the 
said A. I. Cassell, architect, and summarize all facts needed 
by the Executive Committee to carry out the mandate of 
the Board of Trustees.” 

; 

1522 That is what thcv said, isn’t it? A. Will voii let 
me see that, sir? 

Q. Surely (handing a document to the witness).! A. 
(Reading): 

i 

“Upon motion, it was voted to request the Buildings land 

Grounds Committee to review all the materials submitted 

by the said A. I. Cassell, architect and summarize all fpets 

needed bv the Executive Committee to c-arrv out the man- 
• • 

date of the Board of Trustees,” the mandate being that 
the Executive— 

Q. (Interposing). Suppose you say what the mandate 
was in their discussions. A. They did not say that ;j the 
secretary said that, and he said it without power to do! so. 

Q. As 1 understand your testimony heretofore, it is 1 the 
function of the secretary, as the means of communication 
between the Board of Trustees and the Executive Commit¬ 
tee, to bring these matters to the attention of the Executive 
Committee, is that correct ? A. It is the function of the Sec¬ 
retary of the University to t ransmit the actions of the Board 
of Trustees in writing, in the exact language adopted! by 
the Board of Trustees. IIis office does not give him Ithe 
liberty to change the language of the Board of Trustees] 

Q. Let me ask you this. Doctor: So that as you interpret 
the functions of the secretary of the Board of Trustees ^nd 
of the Executive Committee, he has no power to place]an 
interpretation upon an action of the Board of Trust- 

1523 ees; isn’t that what you just testified to? A. Tie jias 
no power whatsoever in that respect. 

Q. All that he performs in that regard is a ministerial 
duty of transmitting exact copies of the minutes, is tjiat 
correct, sir ? A. Xo, sir. 


I 
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Q. Well, what is correct? A. He may undertake as a 
responsible man, trusted and to be trusted— 

Q. (Interposing) Oh, I do not distrust him. Go right 
ahead. Doctor. A. (Continuing) —as any other responsi¬ 
ble officer, he may undertake to say what he thinks that 
action means, but what lie says about what he thinks that 
action means is not decisive. The Board of Trustees is the 
interpreter of its own acts, and in the absence of the Board 
of Trustees, llie president of the University is the inter¬ 
preter and the executor of the actions of the Board of 
Trustees. 

Q. And not the secretary? A. Xot the secretary. 

(,). And not the—tin* office was combined at that time— 
secretary-treasurer? A. Xot even when he is the secre¬ 
tary-treasurer. The by-laws at your disposal or in your 
hands, show that in their absence the president of the Uni¬ 
versity is responsible for seeing to it that all of the man¬ 
dates of the Board of Trustees arc carried out. 

( t ). And in that connection, Doctor, have you ever taken 
it upon yourself to instruct the secretary as to what 
1524 the issuance of this information should be in any 
instance ? 

Mr. Hayes. I object to the question. 

The Court. I did not get the question. Will you read it? 

(Tin* last question, as above recorded, was read by the 
reporter.) 

The Court. I do not understand the question. 

Mr. Magee. What I am driving at is this: He says the 
secretary has no authority to place an interpretation on 
this material which is voted on in these two committees. 
What T want to know is whether the president has ever 
taken it on himself to tell the secretary what should be 
contained in notices sent out from these two committees. 

Mr. Hayes. 1 respectfully suggest it is not proper what 
happens in some other instance. That is not properly the 
subject of the inquiry here. 

The Court. T will permit the question. 

The Witness. Will you be kind enough to explain, sir, 
what you mean by that question? 
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By Mr. Magee: j 

Q. 1 mean exactly what I said. 

The Court. I do think you ought to explain what ivou 
mean by the question. 

By Mr. Magee: 

Q. Well, 1 mean this: Have you ever given instructions 
to the secretary as to what shall be contained in his issuance 
of actions of the Board of Trustees to the parties who are 
interested in that action? A. Do you mean by that ques¬ 
tion, Mr. Magee, that am I empowered— 

1525 By the Court: 

Q. (Interposing) What he means is this: After the Bqard 
has acted have you ever told the secretary what they really 
did and to put that down instead of what he thinks '! That 
is what he means. 

Mr. Magee. That is what I am driving at, your Honoj*. 

The Witness. In answer to that question, I would pay 
that the authority in that matter rests entirely with the 
secretary. 

By the Court: j 

i 

Q. He asked you whether you had ever undertaken! to 
state to the secretary what to put down. A. If your Honor 
please, I am going to endeavor to answer that. 

Q. Go ahead. A. The secretary has the authority, in jhis 
own specific function, to put that language down. If T think 
that the language transmitted to me bv the secretarv is in 
error, I consider it my duty to say to the secretary, f‘I 
think your recollection, sir, or your notes, sir, are in error 
and in the following regard,” but it is entirely optional with 
the secretary as to whether he accepts my version of fbe 
matter, because he knows that both he and I must appear: at 
the next meeting of the Board of Trustees to have tihe 
language approved. 

If he agrees with me and constructs the language— 

i 

By Mr. Magee: 

Q. (Interposing) As you suggest? A. No, sir, not ai I 
suggest. 


j 
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Q. All right. A. But if lie agrees with me that 
what I have said to him corrects his memory and 
that what I have brought to his remembrance is the 
exact language of the Board, he may put that language 
down, but he knows that he cannot get away with it if it is 
inaccurate, because at the next meeting of the Board of 
Trustees that language must be adopted by the Board. 

Xow, if he refuses to believe that mv memorv is better 
than his in that matter and clings to his language, that 
language is the official language of the Board of Trustees 
until its next meeting. 

Q. All right. Xow, let me ask you this, Doctor: When did 
the Executive Committee have another meeting after this 
language of the Secretary in Plaintiff's Exhibit 194? What 
was the date of the next meeting? Xovember 15, 1955, was 
the date of this meeting. A. December 10th— 

Q. Xovember 15, 1935. A. The next meeting was Decem¬ 
ber 10th, 1935. 

Q. As I understand you, any inaccuracies in reporting 
what occurred are corrected at the next meeting? A. If 


necessary. 

Q. Suppose you produce the minutes following the min¬ 
utes of the meeting of Xovember 15, 1935, of the Executive 
Committee. May I see those? A. There they are (indicat¬ 
ing). 

Q. Can you locate them for me? A. Yes, sir, I will be 
glad to. 

Q. I would appreciate it. 


(The witness left the stand, produced a document, and 
handed it to Mr. Magee.) 


1527 Q. Thank you. Doctor. 1 turn to page 1417 of 
these minutes. Dr. Johnson, I ask vou to read what 
action the Executive Committee took upon the minutes of 
Xovember 15, 1935 (handing a document to the witness). 
A. Xone whatsoever. 

Q. Well, I must be seeing things. Let me see. A. Show 
me where it says it refers to the minutes. 

Q. What does that say on page 1417 (indicating)? A. 
Thank vou, sir. I will show vou what that means. It was 
voted to approve the minutes of the joint meeting of the 
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Executive Committee and the Buildings and Grounds Com¬ 
mittee of the Board of Trustees held November 15, 1935. 

Q. And wasn’t this excerpt which I read you a paid of 
the minutes of that meeting? A. If you bring that toj me, 
sir, 1 will be glad to comment on it, sir. j 

The action here (indicating) taken was taken at a njicet- 
ing of the Executive Committee of the Board of Trustees 
of Howard University on November 15, 1935. On the same 
date and in this same book, on page 1409, there is a joint 
meeting of the Executive Committee and the Buildings j and 
Grounds Committee of the Board of Trustees of Howard 
University under date of November 15, 1935, separately 
reported, over the signature of the secretary. 

The passage referred to by you states that the “minjutes 
of the joint meeting of the Executive Committee andi the 
Buildings and Grounds Committee of the Board of Trus¬ 
tees are approved.” This action, as you understand, j did 
not take place at the joint meeting. 

3528 Q. That is your interpretation? A. No; that jis a 
fact. 

Q. I am asking you. Do not let me mislead you. A]. If 
you doubt it, let’s read both sets. 

Q. Let me get the sequence straight. Isn’t it the function 
of the Executive Committee at its next meeting to approve, 
reject, or correct the minutes that it had taken at the jjire- 
vious meeting? A. It is its function to do so. 

Q. And if there is no adverse action taken at the njext 
meeting of the Executive Committee don’t the minqtes 
stand of the preceding meeting? A. No, sir; they mustj be 
specifically approved. Not only must they be specifically 
approved by the Executive Committee, but they must; be 
specifically approved in writing and over the signature of 
the secretary of the University at the next meeting of the 
Board of Trustees. 

Q. Let me ask you this: Were those minutes ever changed 
as being inaccurate? A. I don’t recall what action g*as 
taken thereon. 

Q. Any action? A. I don’t recall any action taken theire- 
on, and I would add further that I would not see the neces¬ 
sity of it. It is wholly unimportant to the Board of Trus¬ 
tees. They knew what they had voted. 

| 
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Q. I am talking about the Executive Committee, not the 
Board of Trustees. A. That is quite true, but the Execu¬ 
tive Committee knew that it could not change the action 
of the Board. 

1529 Q. Doctor, you have told us that the plan for the 
first women’s dormitory contemplated an expendi¬ 
ture of $150,000; that is correct, isn’t it? A. Xot wholly. 
I said that the appropriation was $150,000 and the archi¬ 
tect was called upon to draw a plan coming within the 
$150,000, but the plan did not come within that. 

Q. Now, you have testified that under the plan that he 
drew it thereafter developed from the bids that it would 
cost $190,000; is that correct? A. That is my recollection, 
sir. 

Q. I just want to get your recollection. And that there¬ 
after the question was considered of moving the dormi¬ 
tory, and then the plan was developed for the five, is that 
correct ? A. That is correct. 

Q. So that the moving the dormitory from one site to 
another had nothing to do with increasing the original cost, 
as I understand your testimony, is that correct? A. No, 
sir, I did not so testify. 

Q. Well, you testified it came after the original plan had 

been laid out, did you not, sir? A. Chronologically, it did, 

sir—that is, in the sense that February succeeds January, 

but the fact that Februarv succeeds Januarv is not a suf- 

* • 

ficient explanation of the events which happened in Feb¬ 


ruary. 

Q. T just want to get that point clear. 1 would like to 
have your version of it. A. Yes, sir. Now, what is the 
question that you are asking me now? 

Q. I was asking whether the moving of the build- 
1500 ing from one site to another and its incorporation 
in another plan had anything to do with the increased 
cost. A. Xot necessarily, in any respect whatsoever. T 
think that if I were an architect, under the circumstances 
1 would assume that being given $190,000 for the first unit 
of any series of buildings whatsoever, I would be expected 
to draw the total situation in such form that at least one 


unit in the proposed situation would cost $190,000 or less. 
Q. At least one unit? A. At least one, sir. 
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Q. I see, and then if he drew his plans so that at 'least 
one unit of the live dormitory plan came within $190,000, 
lie was not exceeding his appropriation; would thajt be 
correct? A. if he could do it. 

Q. If he could do it and if he did do it, then there wjould 
be no excess on the dormitory? A. The first test of jthat, 
of course, would be the bid of the contractors, and I have 
testified that the tabulation of the bids of the contractors 
showed that it would require $87,500 in excess of the amount 
available to construct one of those dormitories. 

Q. Now, Doctor, isn’t it a fact that prior to the building 
of the women’s dormitories it was quite customary! for 
Howard University to get what it could from the Govern¬ 
ment and then to make up the necessary increases to get the 
building as you wanted it as a University from the Uni¬ 
versity’s private funds? Nothing unusual about that; A. 
Bv “quite customary” do you mean— 

Q. (Interposing) Well, prior to that— 

1531 Mr. Hayes (interposing). Let him answer. ! 

Mr. Magee. He wanted me to explain whjat I 

meant. 

The Witness. Do you mean that the Board had dope it 
so often that it had come to be a desirable practice land 
custom ? 

Bv Mr. Magee: 

G. Had it been done before? A. It had been required, 
with very much pains, to go through that process before. 

Q. And on what buildings was that done? A. On! the 
Home Economics Building and the gymnasium and - sta¬ 
dium. 

Q. How about the medical building? Was it necessary to 
add 100-some thousand dollars out of the University’s (pri¬ 
vate funds? A. Yes, Mr. Magee, 130,000, but that |was 
provided for in the language of the appropriation itjself, 
and is so far from being a custom that it stands out asj the 
sole exception in all of our relations with the Federal (gov¬ 
ernment. 

Q. Then, you take the position with respect to the ; wo¬ 
men’s dormitories that the University itself, at the infcep- 
tion of the construction or at the hearings before the Senate 
Committee or the House Committee, whichever it was that 
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you appeared before, that the University did not guarantee 
that it would put in $87,000 and make this up, even before 
the construction was started; isn’t that a fact? A. The 
University was confronted with an exigent necessity, un¬ 
happy, undesirable, and unpleasant, namely, that you will 
not be permitted to get the money necessary to put up three 
projects unless you guarantee beforehand that you 

1532 will put up the $87,500. In other words, this was 
the message we got from the Interior: “We have 

been back to the Government once for you on this building 
to get more monev and vou got it. Now we are not going 
back for you any more. You are to pay for your own mis¬ 
takes.” 

Q. Did they sav “mistakes”? A. I am paraphrasing it 
for you. 

“You will pay for your own mistakes. Now, we will go 
back for two more buildings, but we will go back on one 
condition.” 

Q. What? A. “That you agree to pay the $87,500 for 
this building.” 

Q. The buildings had not even started. A. Certainly not. 

Q. That was the action of the University ? A. Will you 
ask me the question that you interrupted me on ? 

Q. I do not mean to interrupt you. I am sorry. I think 
you said that, when the question came up, the Interior 
Department told you that you would have to make up 
eighty-seven thousand if you wanted money to build up all 
three, and I just understood you to say— A. (Interposing) 
Will you go to the record and ask the question which you 
ask me before ? 

Mr. Magee. Will you go back, Mr. Reporter, and try to 
see if there are any unanswered questions? 

The Court. I do not know that the reporter can identify 
it. I do- not remember it. 

Mr. Magee. I do not remember any unanswered question. 
I apologize if I cut the witness off. 

1533 The Court. I do not think the reporter has any¬ 
thing of the kind. 

Mr. Magee. I was asking the doctor simply this, and 1 
will reframe it: The doctor has testified—I do not want 
to mislead him—that when they got bids the first building 
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I 

would cost one hundred ninety thousand and that the lhov- 
ing of the building had nothing to do with the increased 
cost. I 

The Witness. Xo, sir, I did not testify to that. ; 

i 

Bv Mr. Magee: 

v O I 

Q. Well, what did you testify to? A. I testified that! the 
first appropriation of Howard University was the sum of 
$150,000, and that is the only appropriation regarding 
which it is proper to use the word “first”; that the second 
appropriation was the sum of $40,000, which made a tdtal 
of $190,000. The third appropriation was an appropria¬ 
tion of $539,000, conditioned upon the University putting 
up $87,500 to make up the deficit on the first building— 
second building. 

Q. And the University did so agree; isn’t that your tes¬ 
timony:' A. It did; it had to. i 

Q. Doctor, on this matter you appeared before Congress 
in 1931 and testified before the subcommittee of the House 
Committee on Appropriations, didn’t you? A. I should 
presume so, sir. i 

Q. Let me read you a few excerpts from this testimony 
and see whether it will refresh your recollection on tjiis 
situation. 

Mr. Crampton brought up this item, “Additional 
1534 dormitory for women.” That is the dormitorv We 

* • •' j 

are discussing, isn’t it, sir? A. I hope so, sir. 

Q. “For an additional amount for the construction ahd 
equipment of an additional dormitory for young women, 
as provided in the second deficiency act, fiscal year, 1928, 
to be immediately available, $40,000.” j. 

Now, that is the forty thousand you were talking aboijit, 
isn’t it? A. That is correct, sir. | 

Q. Pie asked you this question: | 

i 

“Is that building to be completed this fiscal year? 

“Dr. Johnson. That is to be completed provided we can 
secure from some source an additional sum of $87,328.70 
needed to construct that building. The total appropriation 
made hitherto was made upon the assumption that We 
would place the building at a point contiguous to the pres¬ 
ent dormitory building and on fairly level ground, and 
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immediately accessible to existing underground services, 
but after our thorough study of the ground we found it 
would not be a good thing for the University to place a 
dormitory there at all. 

“Om plans call for taking the women’s dormitory away 
from its present site and devoting that entire quadrangle 
to educational buildings, setting the women’s dormitories 
off on h women’s residential area on a hillside just across 
the street. This is a very beautiful piece of land, but it 
has no existing underground services for heat, light, 

1535 power, water, gas and sewerage or telephones. These 
services must be extended from basic supplies which 

lie at a distance ranging from 70 feet for sewerage to 500 
feet fo A heat, light, and power, so that we are obliged to 
secure an additional sum for that building.” 

Wasn’t that your testimony? A. I did, sir. 

Q. { Heading): “Have you got it in sight?” said Mr. 
Cramton. 

“No,” says Dr. Johnson. 

“Mr. Cramton. Do you think you can get it? 

“Dr. Johnson. I know of two or three places to ask 
before I am discouraged.” 

Does that refresh your recollection as to whether the 
moving of the building increased the cost? A. My answer 
to that question is, Mr. Magee, that the moving of a build¬ 
ing to a new site and the making of plans for five buildings 
would increase the cost of total project. My answer, sec¬ 
ond, is that all the ground was not hilly, that they had one 
spot perfectly fiat right by McMillan Park. No. 3, that the 
buildings run all the same size and, that language to the 
contrary, notwithstanding, it was in the power of the ar¬ 
chitect to construct one of those buildings small enough 
to be erected for $190,000. 

Q. Well, if he did so erect the building, then he fulfilled 
his obligations to the University, is that correct? A. If he 
did, without causing us to pay out that $53,000, he did, but 
the fact is that your conjecture is wholly a conjec- 

1536 ture. We paid the $53,000; the records of the trus¬ 
tees will show that we did pay the $53,000. 

Q. I do not dispute it. You did pay it; I will concede 
that. A. And we paid it on that building. 
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Q. Now, Doctor, let me get you straight, because, franjkly, 
I do not understand your testimony. 

The Court. What was that statement ? Let me get that. 

Mr. Magee. “Let me get this straight,” I think I sjaid. 

The Court. “Let me get this straight.” That isj all 
right. 

j 

By Mr. Magee: 

Q. Doctor, you testified before that if he built a building 
within the three or five at a cost not to exceed $190,000 on 
one of the buildings he would have met his obligation tojtho 
University? You testified to that before, didn’t you? j A. 
Mr. Magee, I have dealt with gypsies in my time who have 
convinced me before iiiv eves that thev did not take ^uiv 
money out of my pocket, but when I left them the mojney 
was missing. What I am telling you is that when we jgot 
through building these buildings and felt in our pocket, 
$52,000 was missing. 

Q. Of the eighty-seven thousand the University agijeed 
to put in the building? A. It makes no difference wliajt it 
was from; it was an unanticipated and painful missing of 
$53,000. 

Q. Now, Doctor, how can you tell us that it was an unan¬ 
ticipated expenditure when you went before Congress! to 
get the appropriations and said you were going to put! up 
an additional $87,000 in the building? A. Certainly, j\Ir. 

Magee, being between the devil and the deep sea,! we 
1537 went into the sea. 

Q. All right, Doctor. Let me ask you this: wiliat 
is the ordinary per capita cost for the construction of a 
women’s dormitory? A. You go beyond my expert knowl¬ 
edge, Mr. Magee. 

Q. You testified before Congress to it, didn’t you? j A. 
If I did, I did on the information furnished me by a njian 
whose judgment I respected, Mr. Cassell. 

Q. As a matter of fact, Congress asked you for a per 
capita justification to see whether these women’s dorpii- 
tories were being built within a figure which was not in ex¬ 
cess of a per capita figure on other dormitories as a rjule 
throughout the United States and they asked you for tjiat 
information, didn’t they? A. They did. 

Q. And you gave it to them, didn’t you? A. That is hot 
the whole storv. 

w 
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Q. What is the whole story? 

The Court. We will hear the balance of it at 2 o'clock. 
I have another matter. We will continue today until 4 
o’clock, but we will adjourn now until 2 o’clock. 

(Thereupon at 12:30 o’clock p. in. a recess was taken 
until 2 o’clock p. m. of the same day.) 


1538 After Recess 

The court reconvened at 2 o’clock p. in., upon the expi¬ 
ration of the recess. 

Thereupon, Dr. Mordecai W. Johnson the witness on the 
stand at the time of taking- the recess, resumed the stand 
and, upon examination, testified further as follows: 

Direct Examination—Resumed 
By Mr. Magee: 

Q. Doctor, when we stopped for the noon recess, we were 
discussing the per capita cost with reference to the dormi¬ 
tories. Referring again to the testimony that you gave to 
the Congress, 1 direct your attention to the fact and ask 
whether or not you were requested to furnish a per capita 
breakdown on the expense for the dormitory. A. May 1 
ask a favor of you just before I answer that ? If you would 
be kind enough to do so, would you give me the identifica¬ 
tion of that document, please ? 

Q. Yes, sir. These are the hearings before the Subcom- 
mittee of House Committee on Appropriations, presided 
over by Mr. Cramton, on the Interior Department Ap¬ 
propriation Bill for 1931, page— A. (Interposing) I 
should have reference to the beginning of the hearing, in 
order to get the date of the day on which I was talking with 
Mr. Cramton. 

Q. Yes. 1 will try to fix that for you. According to this 
record, it was Tuesday, November 26, 1929. 

1539 The caption is: “Statements of Dr. Mordecai W. 
Johnson, President, and Emmett J. Scott, Secretary- 

Treasurer.” 

A. Thank you. 

Q. Do you recollect. Doctor, that they did ask for a per 
capita breakdown at that time? A. I have some recollec¬ 
tion on that point, sir. 
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Q. I read to you from page 1210 of tbe record, [The 
query was put to you by Mr. Murphy: 

“Mr. Murphy. Dr. Johnson, I am deeply interested in 
the figures that you present. You say it requires practic¬ 
ally, in round numbers, 540,000 to house 200 pupils.” ; 

“Dr. Johnson. Just about 220, to be exact.” 

“Mr. Murphy. That is almost $2,500 a pupil. Is tlhat 
figure reasonable or is it not a little bit high?” 

“Dr. Johnson. Our architect tells us that it is not c|nly 
not excessive, but that for women’s dormitories it is quite 
modest, when it is considered that the cost we have here 
set forth includes all furniture and equipment.” 

Does that refresh your recollection at all on that? A. I 
am perfectly clear about that, sir. 

Q. Y'ou did make such statements? A. I had requested 
of the architect that he give me a memorandum analyzing 
the per capita cost of these buildings and comparing Ithe 
same with per capita costs throughout the United Stated in 
general. 

Q. I am coming right to that. Mr. French, to boil it 
down, asked you for that material, and Mr. Oramton jdi- 
rected you to furnish it. You replied: 

“Dr. Johnson. In compliance with this request T 
1540 am submitting herewith a detailed statement frjom 
our university architect, which sets forth a justifi¬ 
cation of the student cost and further gives details regal'd- 
ing contents and cost of the three dormitory buildings fin¬ 
der discussion.” 

Then you have here a memorandum or a letter dated No¬ 
vember 27, 1929, addressed to Dr. Mordccai W. Johnson, 
President, Howard University, Washington, D. C. j It 
reads: 

“Dear Sir: The average cost of $2,428.50 per studcjnt 
for the first three units of women’s residences for Howajrd 
University is well below the range of present prices. Your 
attention is respectfully directed to chapters 7 and 8 of tfie 
exhaustive architectural and statistical studies on ‘College 
Architecture in America,’ published during May, 1929, un¬ 
der the auspices of the Association of American Colleges 
and compiled by national architectural authorities on ebl- 
legiate work, Charles Z. Klauder and Herbert Wise, 
which show in detail that the cost of the simplest American 
fireproof men’s dormitories was $1,520 per student the 
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year 1916, and that by the year 1925 this same simplest type 
cost $2,971 per student—this without any provision for 
food service, furniture, or other equipment. This chapter 
develops further the fact that even in the year 1923 the cost 
per student of the more elaborate men’s dormitories ranged 
as high as $4,333.33. 

“It is a recognized fact that women’s dormitories in all 
cases are more expensive than those for men and the above- 
mentioned volume details in chapter 8 the fact that the 
very simplest type of women’s dormitories of fire- 

1541 proof construction, done in Georgian style, with 
brick walls, slate roofs, and no food service, or fur¬ 
niture, shades, draperies, or other equipment, cost an av¬ 
erage of $1,835 per student in the year 1917, and further, 
that by the year 1925 this same ‘simplest type’ had in¬ 
creased in price per student from $1,835 to $2,168.18. It 
is conservative and safe to state that the present-day cost 
of these same simple types minus any provision for food 
service, furniture, shades, draperies, etc., is in excess of 
the $2,428.50 per student proposed as the cost of Howard's 
new women’s residences—this $2,428.50 figure being inclu¬ 
sive of the buildings complete with connections for heat, 
light, power, water, gas, sewerage, telephones, and food 
services—these connections varying in extent for the heavi¬ 
est services from 70 feet to 550 feet in length as against the 
usual services averaging not more than 60 feet. 

“Your attention is respectfully called to the fact that the 
figures which I have used as a basis of computation in this 
•communication are taken from the actual proposals re¬ 
ceived under date of October 17, 1929. 

“Details of the cubages contents, student cost, cubit- 
foot cost, etc., with reference to buildings Xos. 1, 2, and 4 
of the women's residences which should be immediately 
erected are as follows: 

“Building Xo. 1“— 

and that is the one for which vou had vour appropriation 
of $150,000— 

“Capacity, 397.037 cubic feet.” 

1542 Then the letter goes on to detail the various rooms. 
I shall not attempt to bother with that. 

“Certified amount remaining in appropriation, $178,- 
871.28; 

“Amount to be added to settle contract, $87,328.70; 
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“Amount recommended in contract to include building 
complete with all furniture, shades, draperies, grading, 
landscaping, walks; also all underground service fori all 
live buildings, $266,200.00; 

“Total cost of underground service for five buildings in¬ 
cluded in $266,200 figure, $34,000.00; 

“Net cost of building No. 1 completely equipped |but 
minus underground service connections, $232,200.00; , 

“Pro rata cost of $34,000 underground cost allottecjl to 
building No. 1, $6,800.00; 

“Cost of building No. 1, furnished and equipped—con¬ 
nections to underground service for sewerage, water, gas, 
etc., $239,000.00.”' 

Then it goes on and details the cubic feet. 

Mr. Hayes. Just a moment. Before the witness majkes 
answer, if that is all a fact, if your Honor please, I thjink 
Mr. Magee ought to have the jury understand that what he 
has just read is a letter addressed to Dr. Johnson by iJr. 
Cassell. What he has read, in other words, is Mr. Cas¬ 
sell’s letter. 

Ts that a fact? 

Mr. Magee. Surely; there is no question about that.! 

Mr. Haves. I think the jury should know that that was 
Mr. Cassell’s figure. 

Bv Mr. Magee: 


1543 Q. It is signed: “Respectfully submitted. Al¬ 
bert 1. Cassell, Architect.” 

Did you furnish that to the Congress as a breakdown Ion 
the costs of these buildings? Is that correct, Doctor? |A. 
That is correct, sir, and 1 may add that I received thbse 
figures from a man whom I trusted as expert in two direc¬ 
tions: No. 1, as having expert knowledge of the cubic fobt- 
age in those buildings; No. 2, as having expert knowledge 
of prevailing prices, both historically and currently; and 1 
submitted it on the weight of his authority to the Commit¬ 
tee. 

I wish to call your attention to the fact, however, that 
even in that communication, and by the situation of t|he 
architect himself, the difference between the net cost of the 
building, as you so carefully read it there, and the amount 
of money available, was precisely the $53,000 we had jto 
pay. | 
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Q. Lot me see if I get your explanation. Will you point 
out where that appears and show me your calculations on 
it? A. Well, I will give it to you. Page 1211, approxi¬ 
mately fifteen lines from the top of the page, the indented 
section to the left, and continuing for about twenty lines, 
reads as follows: 

“Certified amount remaining in appropriation, $178,- 
871.28: 

“Amount to be added to settle contract, $87,328.70: 

“Amount recommended in contract to include building 
complete with all furniture, shades, draperies, grading, 
landscaping, walks: also all underground service for all five 
buildings, $260,200.00; 

“Total cost of underground service for five build- 
1544 ings included in $266,200 figure, $34,000.00.” 

This is therefore, subtracted, leaving the net cost 
of building Xo. 1 completely equipped but minus under¬ 
ground service connections— you mav imagine how we 
would run il under those circumstances—$232,200. 

“Pro rata cost of $34,000 underground cost allotted to 
building Xo. 1, $6,800.00: 

“Cost of building Xo. 1, furnished and equipped—con¬ 
nections to underground service for sewerage, water, gas, 
<*tc.. $239,000.00.” 

The difference between $178,000 and $239,000 is $61,000. 

Q. All right. Thank you very much, Doctor. 

Xow. let me get this straight: The $52,000 that you 
have just testified would be included in the $61,000— A. 
Yes. sir. 

Q. The $52,000, according to your testimony, is the loss 
to the Fniversity arising out of the construction of this 
building Xo. 1 : is that correct. Doctor ? A. T would interp¬ 
ret it in the end, Mr. Magee, in the most liberal and gen¬ 
erous terms: namely, that it was cash lost on the project. 

You must not omit, however, to realize that for a long 
time we had to run kitchens without any flues in them at all, 
and all the smoke and fumes from the stove returned on 
the cook, because we had to cut out the flues in order to 
come within that time. 

We had to deny the dean of women the privilege of con¬ 
ducting certain important functions, because she didn’t 
have enough equipment to run the affairs. 
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1545 It cost $52,000 to build the underground construc¬ 
tion. I answered you before; I will be glad tb re¬ 
peat exactly what I said. 

I would be willing to interpret that loss in the most | gen¬ 
erous terms as being the loss on the total project aftejr we 
had struggled in every conceivable way to make thajt ad¬ 
justment, anyhow, whatsoever, anywhere. We had tolpay. 

Q. You have your figures here: $239 for building No. 1. 
That certainly would be in that list of $52,000, wouldnj’t it, 
Doctor, whether you spread it or not? If this building!cost 
had an appropriation of $178,000, roughly, and it was to 
cost $239,000, your spread of loss is right there on 'that 
building? A. No, not necessarily, sir. I was simply calling 
attention to the fact that, by the figures of the architect him¬ 
self, that is where he expected it would be, and he specific¬ 
ally marked it in this memorandum that it would be there 
and that it would be approximately $60,000. 

Q. But I am just trying to get at this, Doctor. Frariklv, 
I don’t understand your answer. 

Mr. Magee. I do not want to prolong this, your Hopor, 
but I do not understand the doctor’s answer. I shouldilike 
to proceed further. 

By Mr. Magee: 

Q. You state here that you have $178,000 in appropria¬ 
tions for the building. That is certified in the statement? 
A. That is correct. j 

Q. He ends up by a cost of $239,000, and the loss is there? 
A. As indicated in that memorandum; but you ! a re 

1546 omitting, sir, an entire succeeding history whkjh I 
have in mind, and which, apparently, you do inot 

have in yours. ; 

Q. Then, you get me straight. I just want to get jhis 
loss straight on this one building, because in your testi¬ 
mony before lunch you told us you had $150,000 for jthe 
building. There was $40,000 added to it for building 1. and 
if that building had been built for that figure, there would 
be no dispute or quarrel with the architect. That was ybur 
testimony before lunch? A. If it had been built for $150,000, 
we would have been very happy. 

Q. That was not your testimony. Your testimony was 
that you had $150,000 and that Congress gave you $40,000 
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more. You can’t expect the architect to pay that back. 
You didn’t pay it, did you? A. It is very difficult to find 
out just what it is you wish to learn. 

Q. I am trying to make my questions simple. I do not 
see anvthing difficult about it. 

You testified you had $150,000 with which to start. 
Changes were made in the building. You could not build 
it for that. You needed $40,000 more, and you went back to 
Congress to get it. 

Then you said had the architect built building No. 1— 
That was the appropriation on building 1, wasn’t it? A. 
T mn sure, Mr. Magee, that it is not your purpose to con¬ 
fuse me. 

Q. I am not trying to confuse you; I am trying to 
1547 get your testimony straight. A. I will be glad to 
repeat my testimony, and if the Court will permit 
me, I will do it this time with accurate dates from a mem¬ 
orandum which is seven vears old. 

(,). Proceed. Go right ahead. I want to get this loss 
placed where it belongs. A. On March 7, 1927, the Con¬ 
gress of the United States appropriated $150,000 for a 
women’s dormitory at Howard University. 

On March 1.4, 1927, the executive committee of the Board 
of trustees authorized Mr. Cassell, an architect, to proceed 
to draw these plans. 

On May 29, 1928, Congress appropriated an additional 
$40,000 and authorized a limit of cost not to exceed $190,- 
000 . 

That contains two steps. 

Q. That is for building 1, isn’t it? A. All one building. 
No money has been appropriated for anything else. 

Q. Building No. 1. A. There wasn’t any No. 1; it was 
just one building. No. 1 is a technical term that has refer¬ 
ence to No. 1 of a group of five. The entire conception 
which made No. 1 possible did not come into existence until 

a vear later. 

• 

Q. T appreciate that. A. I am speaking about a women’s 
dormitorv. 

Bids were taken on this dormitorv between March 7, 
1927. and May 29, 1928. Those bids exceeded the appro¬ 
priation by $40,000. The University then went back to the 
Government and requested $40,000 in order to meet those 
bids. 
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Tlic Government appropriated $40,000 on May 29 

1548 and authorized a contract not to exceed $190,000. 

Q. That is fine. Go right ahead. A. On June 5, 
1928, the board of trustees authorized a change in the djorni- 
itorv site. 

* | 

On February 5— 

Q. Will vou give me that date again, Doctor? A. .jlune 
5, 1928. 

Q. All rijtht. Go ahead. A. On February 5, 1929, the 
trustees voted to approve a project for a women’s dormi¬ 
tory area, involving five buildings. 

On October 17, 1929, openings of bids on this one dormi¬ 
tory showed that the building would cost $87,328.70 more 
than the money available. 

1 mav sav to vou at this time that a test bid was made 
on the entire five projects at this time. It was discovered 
that they would cost something like or over a million dollars 
to erect the situation. 

On December 21, 1929, Mr. Cassell writes a letter regard¬ 
ing the furnishing of the $87,328.70 to provide money in 
order to complete the dormitory. 

On February 4, 1930, the board of trustees authorized a 
guarantee of $87,328.70 but requested the Government, to 
delay bids on No. 1. This is the first time No. 1 comes into 
the picture. 

On July 8, 1930, the president writes the architect, Risk¬ 
ing for the alternate procedure, whereby the total cosfr of 
three women’s dormitories may be reduced by approval,!the 
due date on the guaranteed private sum of $87,328.70 hav¬ 
ing been set as Julv 31. 

o %> i 

1549 On August 18, 1930, the president asked the arch¬ 
itect for an extended memorandum on the cost of 

dormitories and to submit all materials for the readyer- 
tising of bids to the president and trustees before present¬ 
ing them to the Department of the Interior. 

Now, that carries us down to that point. There were 
four sets of bids, four times. Each time except the lastj we 
were unable to proceed on the basis of the money available, 
and we were able 1o proceed the last time only by knowjing 
in advance that we would have to pay a minimum of $53,000 
from our private funds. 


I 
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Q. Doctor, after listening to your memorandum closely, 
I am still at sea. I should like to go back to the question 
again. 

You had Xo. 1 dormitory in there. You have set up Xo. 
1 dormitory in this memorandum. You submitted this to 
Congress. You took Mr. Cassell’s letter down here before 
it was submitted to Congress, and it shows the cost of 
Xo. 1, doesn’t it? 

It savs “Xo. 1” right on here. Isn’t “Xo. 1” the first 
women’s dormitory? A. It all depends on what you mean 
by that, Mr. Magee. 

Q. You were discussing before Congress a women’s dor¬ 
mitory, and they asked you for the per capita cost and to 
break it down on that dormitory? A. What date was that? 

Q. This was on November 27, 1929. A. On Xovember 
27, 1929, we had in our possession the first bids on the 
entire group at our disposal. That was the first time that 
we had insight then into the costs on all four build- 
1550 ings. 

Q. Xevertheless, Doctor, when you went to Con¬ 
gress, you set up as justification for the construction of Xo. 
1 this memorandum of Mr. Cassell’s, did you not? A. That 
was with regard, as I understand it, sir, to the entire group. 
He refers in the memorandum itself to several of the 
buildings, as I recall. I think if you will read it, you will 
see that he refers to several of them. 

Q. Is not building Xo. 1 the building, substantially, that 

was laid out, that vou moved under the resolutions von 

• * 

have just quoted? A. What do you mean by that? 

Q. You laid out a women’s dormitory to be located on 
the main part of the college campus at one time near Minor 
Hall? A. Xo, I didn't; Mr. Cassell did. 

Q. You do not mean to say that Mr. Cassell actually laid 
out the building on the college campus without authority 
from the board of trustees? A. Your question, as I un¬ 
derstand it, Mr. Counsel, was as to whether “you laid out” 
a building. 

Q. By “you” I mean Howard University, Doctor. Let 
me reframe my question, so that there will be no misun¬ 
derstanding between us. 

Howard University laid out a dormitory near the site 
of Miner Hall? A. Howard University, Mr. Magee, au- 
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thorized a dormitory to be placed on a particular sitel Mr. 
Cassell laid out the plans for the same. 

Q. Maybe 1 can get at it in this way: Aren’t those 

1551 plans the base plans for building No. 1, set up in this 
memorandum? A. Do you mean to ask me gs to 

whether the plans which were made for the dormitory on 
the first spot are the identical plans which were put toj bids 
finallv ? 

i 

Q. Substantially, yes, that is what I am driving atj A. 
My answer, sir, is no. 

Q. What plans did you have for building No. 1 on No¬ 
vember 27, 1929? You had a set of plans for that building, 
didn’t you? A. Yes, sir. The plans we had on thatjday, 
sir, were the plans redrawn by the architect in connection 
with the entire project for five buildings on the new jsite. 

Q. I see. Let us get down to building No. 1, when! you 
moved it on to the new site. Isn’t that the building j you 
are talking about here, that has this excess over tliej ap¬ 
propriation? 

You have just been computing your own figures, andjso 1 
take the architect’s figure. You drop down and givi* us 
the cost complete—furnished and equipped, with connec¬ 
tions to underground service for sewerage, water, gas, et 
cetera, $239,000. 

There is your coverage for the loss. Isn’t that whatjvou 
have been testifying? A. My answer is in two parts. The 
document from which you have read there is a docunlient 
written and signed by the architect of the University, j 
Q. I do not dispute that. A. It is he who there states 
that the loss is to be taken in connection with building 
No. 1. 

1552 Q. Therefore, the loss is to be taken in connection 
with building No. 1? A. My answer, in the seepnd 

place, Mr. Magee, to your first question, if you will permit 
me, sir— 

Q. I do not mean to interrupt you, sir; go right ahejad. 
A. My answer, in the second place, to your first question 
is that the loss, when we finally paid it, was not after the 
construction of any one building by itself, if there was any 
such construction; it was paid after the construction of!all 
three buildings, which were let simultaneously and under 
the same contract. j 
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Q. Are you meaning to tell this jury that the construction 
contract for building No. 1 was a contract that included 
buildings 2 and 4? Is that your answer? A. 1 hope you 
are not trying to confuse me, Mr. Magee. 

Q. No, I am not trying to confuse you; I am trying to 
understand you. A. AVhat I am telling you is just as plain 
as my hand: that these three dormitories were constructed 
simultaneously, on the same spot, and at the same time. 
They were finished on the same spot and at the same time. 
I can see a clear mental picture myself. On the day when 
they were dedicated, 1 was looking at all three of them at 
the same time. 

Q. Doctor, you misunderstand me. I do not assume that 

the buildings were built all at one place. You say this was 

let under a simultaneous contract. I morelv asked vou if 

•• 

you meant to tell the jury that the contracts for the con¬ 
struction of this building were included in one contract. A. 
You will recall, Mr. Magee, from my former testi- 
uionv, unless vou are trving to confuse me—it is on 
the record, I have said it for the record, and I hope 
that you may not object to having it read—that is to the 
number of contractors involved on these buildings, T have no 
specific recollection of it; I would have to go to the files 
of the treasurer of Howard University and find out the 
exact contractors and the number thereof on this building. 

I only know that, over the approval of the board of 
trustees, these buildings were constructed at one sweep, 
with one commitment, involving an amount of money which, 
at the end of the accounting, required the board of trustees 
to pay out $.V2.00(), which they authorized on November 9, 
1931.’ 

Q. Let us put it this way: 1 am, frankly, utterly con¬ 
fused— 

The Court. There is no use going over this time and 
time again. As I understand it now, you do not know where 
the loss was. The building was to- have cost $190,000 
finallv. Then vou decided to change the site to the site— 
the new site—in whole or in part on an incline. You de¬ 
cided to change your program from oik* building to five. 
The plan of each building was different from the plan of 
the original building. 




HOWARD UNIVERSITY VS. ALBERT I. CASSELL 


| 1085 


You succeeded in getting an appropriation for tjhree. 
When you got through with it in the scrimmage, you pwed 
$52,000. Isn’t that the sum and substance of it? A.! Not 
<juite, your Honor. If you please, I would like to read the 
document of the architect himself. There is one thing dbout 
which I am absolutely clear. That we lost $52,000. 

There are two things on which I am clear. We lost $52,000 
on these dormitories. 

1554 There are three things on which I am absolutely 
clear: that the computation of the loss in advance of 

the same by the architect himself was on dormitory hjo. 1, 
and 1 shall show you that. 

Mr. Magee. That is all I want to know, your Hqnor. 
That is what T have been driving at time and time again. 

The Witness. Mark vou: I sav in advance of the same. 
He computed it on that basis. 

I would like to ask your permission to read the docu¬ 
ment. 

Bv the Court: 

Q. Did not the University want a certain kind of build¬ 
ing? Did not the University have in mind the sort of build¬ 
ing it wanted? A. Yes, your Honor. 

Q. If so, is it your contention that the architect, by virtue 
of some miscarriage of his cost of buildings of the kind jvou 

^ c? I* 

wanted, put down a cost $52,000 more than they should l|ave 
cost? A. In answer to your Honor’s question, 1 would say 
that the board of trustees wanted the best possible building 
that they could get for $190,000. They found themselves 
confronted with the ncccssitv of getting monev for the best 
possible building to be had at $270,000-odd. It was anlun- 
pleasant alternative. They did not wish to bind themselves. 
They did their best to avoid it. But finally, being obliged 
either to go forward with the loss and get the extra build¬ 
ings or to turn backward and put up the dormitory by pew 
plans which they would have to pay for just the same, they 
decided to go forward. 

By Mr. Magee: j 

1555 Q. How do you figure that that is the architect’s 

fault? ! 

Mr. Hayes. I object to that, if your Honor please. 


i 
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The Court. 1 am trying to find that out myself. I have 
the same difficulty counsel has. I do not know what the 
witness is driving at. 

Mr. Hayes. I suppose I should always respectfully sug¬ 
gest an objection when your Honor indicates your own 
thought. 

The Court. I say, I can’t admonish counsel when I am 
in the same predicament he is in. 

Mr. Hayes. My objection to his question was that he 
asked for a conclusion as to its being somebody’s fault. 
There isn’t in the pleadings— 

The Court. What could it mean? They wanted this par¬ 
ticular kind of buildings out there on the grounds. The 
only interesting question, it seems to the Court, is whether 
the architect did or failed to do anything which caused these 
buildings, which they wanted, to cost more than they should 
have cost. Isn’t that the practical situation? 

Mr. Hayes. With reference to that, I suggest that this is 
the situation: Dr. Johnson has testified to the fact that the 
architect estimated the difference to be approximately 
$87,000 for one of these buildings. He says, as the final 
situation, they were $52,000 out of pocket, as far as the 
whole project was concerned. I respectfully suggest to your 
Honor that the interpretation of that is a matter for the 
jury. 

Mr. Magee. 1 want to know. The doctor has just stated— 

Mr. Hayes. I do not see that it is within Mr. Magee’s 
province by way of argument— 

The Court. The answers have got to be intelligible. 
1556 The Witness. I am prepared, now, if your Honor 
please, to read this. 

By Mr. Magee: 

Q. Just before you go to a reading of the document, Doc¬ 
tor, you stated that finally—you came out with the state¬ 
ment—in the architect’s own schedule was the $87,000 loss 
as set up on building No. 1. You just said that. 

Mr. Hayes. If he just said it— 

The Witness. I think I have pointed out to you at least 
three times, Mr. Magee, that the architect himself—not I; 
the architect himself; in that language—will you be kind 
enough to let me have that book? 
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Bv Mr. Magee: 

I 

Q. Delighted, Doctor. That is what 1 want to; get 
straight. A. The responsibility for this is on the mani who 
wrote this letter. 

Q. Well, as to all responsibility on that very thing.! A. 
The man who wrote this letter is the architect. 

Q. Exactly; Mr. Cassell. He specifically states here ithat 
the loss is on building No. 1. 

“Building No. 1”— 

I quote from page 1211— 

“Capacity, 307,037 cubic feet. I 

“General contents,” j 

and so forth. i 

I 

“Certified amount remaining in appropriation, 

$178,871.28” ! 

That is all we had for building No. 1. j 

1557 Q. Building No. 1 was built, wasn’t it, Doctor? 

A. Are you going to permit me to read this ? 

Q. Yes, 1 want you to read it. A. You don’t want to cion- 
fuse me, do vou? 

7 j 

Q. No, indeed, not for the world. A. “Certified amount 
remaining in appropriation, $178,871.28.” 

This is what the architect says himself. This is all ijhe 
money we have got. i 

Q. That is right. A. Down at the bottom of the pajge 
he says: 1 

“Cost of building No. 1”— | 

I am quoting exactly— 

Q. (Interposing) The words of the architect. A. “Cost 
of building No. 1, furnished and equipped—connections jto 
underground service for sewerage, water, gas, et ceteiia, 
$239,000.” ' j 

Q. That is right. A. If you will permit me, I will take 
my pencil, and on the basis of what the architect himself 
says, T will proceed to subtract from $239,000, which tlje 
architect himself says is the cost of this building— 
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Q. All right. A. The $178,871.2S, which the architect 

himself savs is all we have. 

•> 

Q. All right, sir. A. That leaves, with such poor figures 
as I am able to give— 

Q. (Interposing) I think they will be near enough, 

1558 Doctor. A. $60,128.72, on the architect’s own fig¬ 
ures, in the architect’s own letter, dated November 

27, 1929. 

Q. Now, I think we have that clear at last. That is the 
loss? A. That is what the architect says the loss is. 

Q. All right. Suppose I were to tell you, Doctor John¬ 
son, that building No. 1 cost Howard University exactly 
$172,961, including all connections, furnishings, and every¬ 
thing else; then what would you say? A. I would tell you, 
sir, that that was of no consequence whatsoever; that we lost 
$53,000, just as the architect said we would; and that when 
we got to the end of the year, the amount of money that he 
said we were going to lose—we had lost it. 

Mr. Magee: I think the answer should be stricken as un¬ 
responsive. We are directing ourselves to No. 1. 

The Court. The witness testified first that he was unable 
to separate; that the original building was a different 
building from building No. 1. Now he testifies that is the 
same building. 

Mr. Magee. That is right. 

The Court. Costing $239,000. 

The Witness. I beg your pardon, your Honor. 

By the Court: 

Q. That is what I understand from your testimony. A. 
I ask that the record be read, your Honor. I ask that the 
record be read for the jury. 

The Court. It is not necessary to read the record. If I 
am wrong, the jury will know that I am wrong. 

1559 Mr. Hayes. May I not again object to your Hon¬ 
or’s suggestion as to the correctness of it? 

The Witness. If there is any doubt of it, Mr. Magee, may 
I respectfully request that the record be read? T would not 
want his Honor to be left in doubt at all. 

The Court. I am not left in doubt. You stated that vou 

w 

were originally talking about one building. I thought coun- 
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sel was asking you about building Xo. 1, which was aj dif¬ 
ferent thing from the one building. 

The Witness. May I respectfully request of counsel and 
your Honor that the record be read? 

The Court. If you made a mistake originally, you I may 
correct it. 

Mr. Hayes. If your Honor please, I respectfully suggest 
that he did not make anv mistake. He referred to the or- 
iginal building, which was on an entirely different sitel He 
said when they went over on to the new site there wai the 
question of its being one of a number of buildings. There 
was not an original building distinguished from Xo. l.j 

The Court. I say so, and he said when they went ovejr on 
to the new site, the buildings were completed in a group: and 
that thereafter he could not separate building Xo. l and 
compare it with the original single building. Xow he states 
that he does separate building Xo. 1, and it cost $239,000. 

The Witness. May I respectfully request, your Hojnor, 
that the record of what I said be read? 

The Court. Oh, no. There is no necessity of doing that. 
You can explain your testimony without having the record 
read. 

Mr. Hayes. You go ahead, Doctor, and explain. 

| 

1560 By the Court: 

Q. If there is any misunderstanding, you may explaiii it. 
A. I do not want to be confused, your Honor. I do ;not 
know whether I am properly speaking to you, and I wish 
to be in accord with all of the courtesies. 

Q. If you have been misunderstood by anybody, you may 
correct your testimony, or you may state over again wjliat 
vou want to say. 

Mr. Hayes. I respectfully state for the record again that 
the suggestion by your Honor that it be corrected is n<j>t a 
proper suggestion. I simply interpose respectfully my Sug¬ 
gestion. 

The Witness. I wish to say explicitly that the witness is 
not conscious of having corrected his testimony in any re¬ 
spect whatsoever. 


i 

i 


I 
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By the Court: 

Q. The Court did not suggest that you correct it. That 
is not the term the Court used. A. May the witness re¬ 
spectfully say for the record that he is not conscious either 
of have been incorrect or having requested, himself, to be 
corrected, but that he has specifically testified from the be¬ 
ginning, and now repeats, the following testimony: 

Xo. 1: That in the beginning of the processes with re¬ 
gard to this dormitory matter, the Congress of the Cnited 
States appropriated $150,000 for a women’s dormitory. 

Xo. 2: That the architect for Howard Universitv drew 
plans for this dormitory, and that his plans when put to 
bids called for a total sum of $190,000. That is $40,- 

1561 000 in excess of the appropriations available. 

Xo. 3: That in response to this situation the board 
of trustees approached the Congress of the United States 
and secured therefrom $40,000 for the completion of this 
dormitory on the plans then existing at a rate not to exceed 
$190,000.* 

Xo. 4: That before this building could be erected under 
these circumstances, the trustees of Howard University 
authorized a change in the site. Thev further authorized 
the architect, on his own suggestion, to draw plans for five 
buildings to fit this site. 

Xo. 5: The architect of the University did then make 
new plans and specifications, discarding all previous plans 
and specifications for any one building this time, but for 
five buildings on the new site. 

Xo. 6: That building Xo. 1 was then put to bids, with a 
sideline test bid on the entire project. The bids returned 
exceeded the $190,000 available by $87,500 on building Xo. 1. 

Bv Mr. Magee: 

• > 

Q. That is fine. (Jo right ahead, Doctor. A. Xo. 7. There 

came from the Government a clear intimation that thev 

• 

would go no further in handling this project unless the Uni¬ 
versity put up $87,500 from private sources. 

1562 Xo. 8, that in response to this demand from the 
Government, the trustees of Howard University did 

agree to put up $87,500, but they requested that the secre¬ 
tary not put Xo. 1 to bids by itself, but to put Numbers 1, 2, 
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and 3 to bids to see if by any means they could, by sucfh a 
block contract, save the loss which was apparent only build¬ 
ing No. 1. 

No. 9, the secretary did agree. He did put the bids. iThe 
bids were analyzed. The architect’s own letter read into 
the hearings analyzes the bid on building No. 1. 

Q. Where the loss is. A. The architect’s own letter 
states for the consideration of the president that the loss 
on building No. 1 is anticipated to be $60,000. 

The trustees had from the architect an analysis of j the 
bids, in which the architect stated again that this total proj¬ 
ect would still require $53,000 of that sixty thousand. This 
was the understanding before a hammer was struck <j>r a 
spade was stuck into the ground—that the trustees accept 
this loss contemplated as being connected with building! No. 
1 in advance. 

No. 10, that exactly as predicted in the architect’s lejtter 
read into the record and exactly as predicted in the aifchi- 
tect’s recommendations and analysis, the loss was $53,000 
and was paid. That is my testimony. 

Q. Thank you, Doctor. Now I think we are getting 
straight. So that you had a loss on building No. 1 of ij>60,- 
000. As I understand vour testimonv, vou exactlv said:it— 

Mr. Hayes (interposing). We certainly won’t get any¬ 
where with this. 

The Court. No; this is coming to a close ijight 
1563 here. Now, the last question was if he was told that 
building No. 1 was 172— 

Mr. Magee. $172,961. 

The Court. All right. Now, ask that again. 

Bv Mr. Magee; 

i 

Q. If I were to tell you that building No. 1, which the ar¬ 
chitect in his advance planning had stated would cost $239,- 
000, as a matter of fact, cost the University, out of theispe- 
eific appropriation made for it, $172,961, then how cjould 
you charge the architect with tin* loss? A. If you weVe to 
tell me that 1 would be disposed to have credence in Vour 
integrity and your knowledge of the facts, but I woulijl ex¬ 
amine your facts carefully and I would examine all theisur- 
• * 

rounding elements of the facts. 
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Q. And we will do just that, with you permission, Doctor. 
As a matter of fact, Doctor, wasn’t the general contract 
for the construction of women’s dormitory Xo. 1 let to the 
Miaitico Construction Company? A. I don't know, sir. 

Q. How can you tell what is loss and what is not if you 
do not know what your own construction company contract 
is? 

Mi*. Hayes. I object. 

The Court. The Court overrules your objection. 

Bv Mr. Magee: 

Q. I am trving to be frank with vou. A. Mv dutv as 
president of the Howard University does not require me to 
know that. 

The Court. He does not know the details of that contract, 
and for that reason it cannot go in. Put that in in re- 
1564 buttal, if necessary. 

Mr. Magee. Yes, sir, I will put them in in rebuttal. 

By Mr. Magee: 

Q. At the time you started the construction of building 
Xo. 1 you had an appropriation of $150,000, did you not, or 
all of the construction? A. Your language, Mr. Magee, is 
not correct. Your language is not correct; it does not con¬ 
form to the record in any respect whatsoever. The technical 
term “building Xo. 1" did not come into existence at all 
until after the Board of Trustees decided to move the build¬ 
ing from the first site. 

Q. Let me ask you this question: Isn't it a fact— 

The Court (interposing). The Court is very tired of this 
tweedle-dee tweedle-dum over the terminology. Does the 
jury understand the situation? 

(Members of the jury indicated in the affirmative.) 

The Court. Proceed. 

Mr. Magee. May I ask this? May I approach the bench? 

The Court. 1 do not know what it is going to be. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court in a low tone of voice, as follows:) 

Mr. Magee. Your Honor, as a matter of fact, the $150,000 
plus the $40,000 was specifically allocated by the Interior 
Department for building Xo. 1. 
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The Court. He says it is for the building they originally 
intended to build. 

Mr. Magee. It went over to Xo. 1. They allocated jit to 
Xo. 1, the one hundred fifty thousand and the forty 

1565 thousand, and they had one hundred ninety thou¬ 
sand. What T am truing to bring out is that it I was 

built for one hundred seventy-two thousand, and here is the 
letter (indicating). 

The Court. He says he does not know anything aboiit it. 
There is no way to bring it out on cross-examination. 

Mr. Magee. He has charged loss after loss to him. 

The Court. The jury says they understand it. 

Mr. Magee. Here is the balance here (indicating), j 

(At the conclusion of the foregoing conference counsel 
for both sides resumed their places at the trial table iand 
the trial proceeded as follows:) 

! 

Bv Mr. Magee: 

Q. Dr. Johnson, just before we adjourned before lunch 
I think you made the statement that there was a flat space 
on this hill where you were going to build the dormitories; 
is that so? A. Xo, sir, I did not say that. 

Q. T misunderstood you. The dormitories were builjt on 
a hill—all of them—is that correct ? A. What I said, j Mr. 
Magee, was that all of this land was not hilly, that tjiere 
was a portion of it which was flat, and 1 described thatj flat 
portion land as adjacent to McMillan Park. I will describe 
it further and more accurately as that portion on the nprth, 
as far as I can make my directions—on the northeast corner 
portion of the plot next to McMillan Park. 

Q. Was it necessary or was it not to excavate 40,000 ejubic 
yards of dirt to locate these dormitories? A. I wouldn’t 
be surprised, sir, because as touching the dormitory onl the 
lower—that is, southeast corner—there was the jow- 

1566 er point of the hill, which was sandy and required a 
considerable amount of expenditure, as touching fthat 

one building. 

Q. Which building was that, Doctor, do you know?; A. 
As it turned out to be what we might call building Xio.— 
well, we call it building Xo. 3, 1 believe, now Frazier flail. 
As a matter of fact, there was a juncture there betwceii the 


I 
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corners of building- Xo. 2, which we now know as Crandall 
Hall, and Building Xo. 3. They went to a junction at that 
point. 

Q. Doctor, you testified before noon that on several oc¬ 
casions you would call to the attention of the secretary- 
treasurer what you considered to be inaccuracies in his 
minutes, with the suggestion that they should be changed in 
accordance with your suggestions if he agreed that that 
was the correct thing? You testified to that effect, didn't 
you ? A. Xot in his minutes. 

Q. You mentioned minutes in your answer. A. I shall be 
glad to talk with you fully, if 1 may, sir. 

The Court. lie can explain. 

Mr. Magee. Yes, your Honor: 1 want him to explain. 

The Witness. After the secretary-treasurer puts a 
minute in the minute book and signs his name to it the 
onlv wav it can be changed is bv the action of the committee 
and the Board itself, but at times when the seeretarv had a 
matter of acute importance, such as an action that related 
to a pending lawsuit, he would be very careful about his 
language, and he would come to me and say, “Mr. Presi¬ 
dent, niv notes and mv recollection indicate that this is the 
language. Will you kindly look at it to see whether 
lf>67 that is the language in your judgment?” 

That, as you can see, would be greatly appreciated 
by any executive. 

I would say, “Mr. Secretary,” on one occasion, “I think 
this is perfectly exact, Mr. Secretary, and will you please 
go follow it ?” 

At another time I might say, “Mr. Secretary, while 1 
think you are right in three aspects of the matter, that on 
point Xo. 4 you have not quite caught the intent of the 
Board, and 1 suggest that instead of word so and so, you 
insert such and such word.” 

That was wholly optional with him as to whether he 
would accept that or not before he made the minute. 

He might say to me, “Mr. President, you are quite right. 
I believe that was the intent of the Board.” 

But he may say to me, “Mr. President, I appreciate your 
suggestion, but I am quite clear that that is not what the 
Board meant, and although it mav be dangerous for us to 
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go into Court before the Board meets, I am going to put it 
down this way.” 

By Mr. Magee: 

Q. I see. Whenever there were questions involvecj that 
had the possibility of lawsuits in them vou were vert cau- 
tious to see that the minutes did what, Dotcor? A. <j)h, in 
many eases, not merely a matter of lawsuits, but in 4 case 
of supreme importance to the University, the secretary 
would frequently confer with me: “You were there!, Mi'. 
President, and 1 was there. I want to be sure that!I am 
putting down the correct minute here. Will yoq con- 
1568 for with me about it?” And I would, but we ajll did 
that with our hats off to the Board of Trustees, 
knowing that our master would review our acts and t^iat if 
he disapproved he would not only disapprove the niinute 
but In* would disapprove our judgment. 

Q. Directing your attention to the hearing beforje the 
Executive Committee of the Board of Trustees of Decem¬ 
ber IS, 1931, which had to do with the so-called payroll 
padding charges against Mr. Eugene Goff, at whose sug¬ 
gestion was the certification of the secretarv-treajsurer 
changed for delivery to Mr. Cassell? 

Mr. Hayes. If your Honor please, I want to interpose my 
objection on the ground that the question of going into a 
collateral matter is not proper procedure. 

The Court. What was the question ? 

Mr. Magee. That was in the case. I merely askecjl him 
who directed tin* change in the certification of the secretary 
of what happened at the Executive Committee meeting of 
December 18, 1931, concerning tin* payroll charges lodged 
against Eugene Golf, who has been discussed in this evi¬ 
dence over and over again, when the maintenance njiatter 
was taken away from Mr. Cassell. 

The Court. Proceed. 

Mr. Hayes. I want to interpose my objection for the rec¬ 
ord, to indicate that the statement by Mr. Cassell with re¬ 
spect to the Goff matter was at that time over my objection. 
I again renew my objection on the ground that goinjj*' into 
collateral matters as to what Dr. Johnson did with respect 
to a matter of some alleged charge that is here mentioned is 
not a proper matter of inquiry and therefore is immaterial. 
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Mr. Magee. I think it is very material. 

1569 The Court (interposing). Now, the Court has 
overruled the objection. 

Mr. Hayes. I stated my objection for the record. I know 

vour Honor alreadv overruled it. 

* • 

Mr. Magee. AVill you read the question? 

The Reporter (reading): 

“Question. Directing your attention to the hearing be¬ 
fore the Executive (’on unit tee of the Board of Trustees of 
December 18, 1931, which had to do with the so-called pay¬ 
roll padding charges against Mr. Eugene Goff, at whose 
suggestion was the certification of the secretary-treasurer 
changed for delivery to Mr. Cassell ?” 

The Witness. I have no idea as to what you refer. 

Air. Magee. Will you identify this, Mr. Reporter? 

(Letter from Dr. Scott to Mr. Cassell was marked Plain¬ 
tiff’s Exhibit 238 for Identification.) 

Bv Mr. Magee: 

Q. 1 hand you Plaintiff’s Exhibit No. 238 and I ask you 
whether you recognize that (handing a document to the wit¬ 
ness). 

Mr. Hayes. Before he testifies I hope you are going to 
let me have a look at it. 

Mr. Magee. Yes, I will. 

Mr. Hayes. Before you answer the question, Doctor, will 
you allow me to have a chance to see it? I have not had a 
chance to see it. 

Mr. Magee. I am sorry, Mr. Hayes (handing a 

1570 document to Air. Hayes). 

Air. Hayes. That is all right. (After examining 
the document in question) I object to it, if your Honor 
please. It purports to be a communication going from Dr. 
Scott, at that time secretary-treasurer of the University, 
to Air. Cassell. T respectfully suggest that it is not properly 
offered as a matter of proof by being shown at this time to 
the witness. 

Air. Alagee. Compare it with this one, your Honor (hand¬ 
ing a document to the Court). 
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The Court. The Court thinks that this particular testi¬ 
mony may be of value when the cross-examination o^:* the 
witnesses for the defendant takes place as testing-, fcfr in¬ 
stance, the reason for some action they may have taken, but 
at this time the Court docs not think it should be introduced 
and sustains the objection. 

Mr. Magee. I will withdraw that offer at this time} and 
that concludes mv testimony with this witness. 

(The witness left the stand.) 

1571 Mr. Muir’s Testimony 

Mr. Muir called on behalf of plaintiff, testified th^t he 
was a lawyer, a native of Washington, and for aboijit 10 
years was associated with his father, Charles S. Muir and 
his firm Chas. S. Muir & Co. which firm was engaged in 
the general real estate business buying selling renting and 
management as well as the mortgage business. Witness 
testified that since 1929 he had been general counsel; and 
business manager of the Marjorie Webster School of! this 
City, and as such had the management of the money! and 
real estate owned by the school under his control. Witness 
stated that lie was a member of the Washington Real Estate 
Board, as an associate member under membership in Chas. 
S. Muir & Co. Witness stated that in 1929 he was ap¬ 
proached by Mr. Cassell regarding the so-called extension 
activities at Howard University; and that his firm j was 
instructed by buy certain properties for the Howard Uni¬ 
versity Extension Fund, the instructions having been re¬ 
ceived from Mr. Cassell, that they did thereafter acquire 
properties for the University, and that during that jtime 
he worked with Mr. Cassell as representing Howard jUni- 
versitv. Witness stated he met Dr. Johnson who stated in- 
structions would come through Mr. Cassell. The witiness 
produced a tabulation of properties, prepared at tlu^ in¬ 
stance of the counsel for the plaintiff, of properties ac¬ 
quired by his office, and stated with regard to same (that 
Mr. Cassell instructed that the properties were to bej ac¬ 
quired at the best possible price for the Universityj Ex¬ 
tension Fund, but that at no time was advantage td be 
taken of the owners of the properties. Witness stated It hat 
Mr. Cassell had instructed them that he did not want!this 
buying program to interfere with his duties as University 
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architect and that he preferred conferences to be held after 
4;30 or 5 ;00 and stated that in keeping with that request 
he had many conferences with Mr. Cassell after those 
hours, some of which ran very late into the night, 
1572 up until a matter of one or two o’clock in the morn¬ 
ing. The witness read into the record approximately 
thirty-five property acquisitions, with purchase prices and 
commissions received and stated that rental collections of 
the properties handled after the sales were closed through 
the period of June 1932, were handled through his office, 
the commissions on the rental collections totalling $1,087.3(5, 
and that the total amount received bv his firm covering 
compensation from rentals and sales was $11,331.00. 

Witness stated that their connection with the Extension 
Fund terminated June 16, 1932; showing that they had 
been connected from June, 1929 to June, 1932, for which 
they had received the $11,331.00. Witness further testified 
that as to each individual acquisition he consulted with 
Mr. Cassell as to all the details and stated that in order 


to keep the identity of the University from being known, 
so as to cause an increase in price, the contracts were 
taken in the name of a straw party employed by his office, 
that owners would be contacted, most of the work having to 
he done at might because the owners worked in the day. 
that reports would be made to Mr. Cassell as to what the 
owners wanted, which sometimes took manv weeks and 


finallv Mr. Cassell would advise them to “close’': that this 


night work continued during the entire period and that all 


instructions came from Mr. Cassell and all consultations 


were with him; that the bulk of all 39 sales were 


closed 


within an approximate three (3) month period at an aver¬ 
age price of $5000.00. Witness stated that rental state¬ 
ments were made of the property handled by them to the 
H. IT. Extension Fund and were sent to Mr. Cassell with 
whom any matters of dispute or discussion or reports were 
taken up. Witness stated that the only authority ever ob¬ 
tained to do the work was the verbal statement of Mr. 


Cassell, plus the work of Dr. Johnson, and that no issue 
was ever raised by the University authorities about their 
deducting their commission when rental statements were 
submitted. In answer to a hypothetical question from 
counsel covering the various matters alleged by the plain- 
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tiff to have been included in the plaintiff’s activities 
regarding the purchase and management of the said 
properties of a total figure of $805,000.00 io the 
effect that the plaintiff was the only one who kept records 
of this acquisition and of the rentals resulting therefrom, 
and dealt with the University authorities with respect 
thereto: and himself acquired property totalling ini value 
$258,000.00 and spent in trust negotiations $73,000.(j0 and 
made all necessary reports, monthly, and annual progress 
including a final insurance report; that he worked with au¬ 
ditors every six months and went over with them anvj ques¬ 
tion of accounting continuing into the year 1933; jicting 
as the single coordinator and keeping the rental ajnd fi¬ 
nancial statements covering all acquisitions; over objec¬ 
tions of counsel for the defendant that the hypothetical 
question did not include all the evidence in the cast? and 
should put before the witness the defendant’s versijon as 
to the relationship which Mr. Cassell bore to the! Uni¬ 
versity and that he was on a salary which paid f<jr the 
services rendered, as well as the fact that some of the 
things for which payment was now being sought had been 
referred to by the plaintiff himself as gratuities; |upon 
the suggestions of the court that the question was in proper 
form and that the answer would onlv chart the witness’ 
expert opinion of the value of the services as oujlined 
and was subject to cross examination, the witness stated 
that the work outlined would constitute a property jman¬ 
agement or agency custodianship, which normally was the 
subject of special contracts between the parties but if not, 
in his opinion 4 c /r of the $805,000.00 plus whatever the 
rental income was, was fair compensation. 

Under cross-examination witness stated that in mjiking 
their rental report they had taken out o c /< of the gross 
rentals as allowed by the Washington Real Estate Tf>oard 
and that Mr. Cassell had simply to collate the report ijs and 
that (’has. S. Muir & Co., after the closing of purchases 
was merely in the position of a rental agent. Witness 
testified that acquisitions made by them in a total amount 
of $155,755.00 covered a period of a little oyer 3 
1574 months and the rental relationship ran until jJune 
16, 1936. That commissions paid were in each in¬ 
stance paid by the owners of the property. Witness stated 
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that some one on behalf of the University at the begin¬ 
ning of this transaction may have spoken to his father, 
who was the head of the firm; but that he believed he had 
accompanied him on the first visit to Mr. Cassell’s office; 
whom he had known for about 4 or 5 years prior to that 
time. Witness stated again that he had conferred with 
Dr. Johnson and that there was no misgiving on his part 
but that he was working for the University and not for 
Mr. Cassell and that they made no special inquiry as to 
the relationship other than that they took their instruc¬ 
tions from Mr. Cassell after being advised by Dr. John¬ 
son that instructions from the University would come 
through Mr. Cassell. 

Upon redirect, over the objection of opposing counsel, 
witness testified that Mr. Cassell worked very hard, at some 
points that conferences were had around 12, 1:00 and 1:30 
in the morning; that Mr. Cassell had a cot in his office that 
he used to sleep on while carrying on this purchasing 
program, during which he worked tirelessly. 

Anthony J. Byrne called on behalf of the plaintiff tes¬ 
tified as follows: 

That he was an employee of the Munsey Trust Co., in 
the trust department and had been in that employ for 19 
years and was there in June 1929 when Trust Acct, Xo. 203 
was opened and upon being shown certain sheets, plain¬ 
tiff’s exhibit 240, identified same by title as “Munsey Trust 
Co. Agent for Howard University Extension Fund, Rental 
Account, Trust 203’’ and stated that Mr. Albert I. Cas¬ 
sell was the designated agent of the University Exten¬ 
sion Fund Trustee committee in the records of the bank. 
A letter dated Dec. 31, 1931 on University Stationery, Office 
of the President, was identified by the witness and offered 
in evidence. It is as follows: 

1575 “Dear Sirs: 

“The bearer, Mr. Albert I. Cassell, Agent of the Trustee 
Committee on the Extension Fund, is authorized to with¬ 
draw from Trust Xo. 203, the same being captioned as 
Howard University Extension Rental Fund, the sum of 
$15,000 which you will please deliver to him in the form of a 
check made in favor of Howard University. 

“The original document setting forth the action of the 
Trustee Committee on the Extension Fund authorizing the 
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President of the University to withdraw this said sjnn of 
$15,000 I send herewith together with a copy of the |saine, 
which copy you will please retain and return the original. 

“I do hereby certify that the said Mordecai W. Jojhnson 
Chairman, Victor B. Deyber, John R. Hawkins, Secretary 
and C. H. Pope constitute all the members of said Trustee 

Committee on the Howard University Extension Fund. 

I 

“Sincerely yours, 

“Mordecai W. Johnson 
“President 

“The Munsey Trust Company j 

“Washington, D. C.” 

i 

A letter An enclosure dated December 30, 1931 rea|ds as 
follows: 

“In pursuance of the authorization granted by th|? Ex¬ 
ecutive Committee of the Board of Trustees, ovef the 
signature of its members, under date of Wednesday, De¬ 
cember 30, 1931, we, the members of the Trustee Commit¬ 
tee on the Extension Fund, authorize the President of 
the University, by due process to withdraw from the| pro¬ 
ceeds of the rents on the properties purchased under our 
jurisdiction and now deposited in the Munsey Trust jCom- 
panv, the sum of $15,000, to be immediately available! as a 
loan to the capital fund of the University, and to!used 
according to the instructions of the Executive Committee 
of the Board of Trustees, it being understood that! this 
$15,000 is to be refunded from the proceeds of the $1^0,000 
loan authorized by the Board of Trustees at their! last 
meeting in November, 1931. 

157G “Signed Mordecai W. Johnson 

Chairman 

“Victor B. Deybar 

“John R. Hawkins 
Secretary 

“C. H. Pope | 

In January of 1932, we have a letter from the Office of 
the President: 
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“January 13, 1932 
“Dear Sirs: 

“The bearer, Mr. Albert I. Cassell, Agent of the Trustee 
Committee on the Extension Fund, is authorized to with¬ 
draw from Trust Xo. 203, the same being captioned as 
Howard University Extension Rental Fund, the sum of 
$25,000 which you will please deliver to him in the form of 
a check made in favor of Howard University. 

“The original document setting forth the action of the 
Trustee Committee on the Extension Fund authorizing the 
President of the University to withdraw this said sum of 
$25,000 I send herewith, together with a copy of the same, 
which copy you will please retain and return the original. 

“I do herein’ certifv that the said Mordecai \V. John- 
• * 

son, Victor B. Deybor, John R. Hawkins, and C. 11. Pope 
constitute all the members of the said Trustee Committee 
of the Howard University Extension Fund. 

“Sincerely yours, 

“Mordecai \\\ Johnson 
“President 


“The Munsey Trust Company 
Washington, D. C.” 


Certificate dated April 23rd, 1932: 


“To whom it mav concern: 

•> 

“This is to certify that at a regular meeting of the Ex¬ 
tension Committee of the Trustee Board of Howard Uni¬ 


versity Mr. Albert 1. Cassell was duly appointed as agent 
to represent the University in the matter of negotiations 
for purchasing property for the University, all proposi¬ 
tions to be reported by him to the Extension Committee 
for such action as may be deemed best for the in- 
1577 terest of the University.” 

Witness further stated that the bank record dis¬ 
closed no communication from the Board of Trustees ad¬ 
vising that Mr. Cassell was no longer the agent of the Uni¬ 
versity Extension Fund. That the account referred to had 
been opened on Oct. 29, 1929 and was closed on August 5, 
1933, and that in the account they put all property pur¬ 
chased in the name of the Munsey Trust Co. in accordance 
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with instructions of Dr. Johnson, the president of| the 
University for which the Trust Co. received compensation 
in the amount of $1,605.00 made up of a $10.00 fee for j tak¬ 
ing title and $5.00 for re-deeding the property to the Uni¬ 
versity. 

Witness further testified that the $15,000 and $25,000 
withdrawals evidenced by the accounts displayed to j him 
were paid in the form of a check drawn in favor of Howard 
University and turned over to Mr. Cassell. 

Upon cross-examination, witness testified that the ac¬ 
count was closed out by Mr. Johnston, the Treasurer! and 
that the first indication of that, which the bank had j was 
on Mav 2, 1933 when thev had a letter from Mr. Sbott, 
Secretary, requesting that all property which they j had 
taken title to be transferred back to- Howard University, 
and then on June 19, 1933, Mr. Johnston requested jthat 
they transfer back to Howard University the balanc|e of 
the monev in the trust account and close it out and that 
that suggestion was acted upon on June 30th, when! the 
balance of $7500.00 was transferred back to Howard Uni¬ 
versity and the trust account closed out. 

1578 On plaintiff’s behalf a Joseph Bitterly was called 
and testified that he had been connected with the ireal 
estate department of the Munsey Trust Co. since 1924 mdstlv 
as an accountant, handling transactions involving the coffee- 
tions of rents, handling repairs, making statements and re¬ 
mittances to owners. Witness stated that in the vear 1|929, 
the Munsey Trust Co as trustee became interested in! the 
Howard University Extension program; most of the nego¬ 
tiations for property acquisition being made through lone 
M. Ochsenreiter; who had since died, and with wlioni he 
had occupied the same room, and who in the handling of 
these transactions had been approached by Mr. Casseljl on 
behalf of the University and that the agent who- dealt jvith 
the Munsey Trust Co. from June 1920, to 1933 was jMr. 
Cassell and that sometime in 1933 Mr. Johnston camje to 
deal with the company on behalf of the University. Wit¬ 
ness identified a group of statements from his department 
as those rendered in connection with collections, mado to 
the Munsey Trust Co., trustee, and mailed to Howard Uni¬ 
versity, but to the best of his knowledge to no particular 
person. Witness testified that certain statements shown 
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to him wore signed by A. I. Cassell as approving same on 
behalf of the University; witness further stated that in 
the matter of purchasing property Mr. Cassell and Mr. 
Ochsenreiter worked together and that discussion with 
regard to these matters were had between Mr. Ochsenreiter 
and Mr. Cassell. Witness stated that the Munsey Trust 
Co. was to take title as trustee and that the trust account 
known as Trust Xo. 203 was opened but knew of no writ¬ 
ten contract concerning what the real estate department was 
to do under the extension fund activity. That a straight 
charge of » c /c was made by the Munsey Trust Co for collec¬ 
tion of rents for Howard University; and that in the vear 
1933 that commissions on sales amounted to $10,726.29, 
involving 29 transactions; and that some of the properties 
thus acquired were still being managed by the Munsey 
Trust Co. That the commission for the collection of rents 
from June 1929 to December 31, 1933 was $3,352.77: for 
management from January 1, 1934 to December 31, 1939 
$4,978.71. 

In answer to a hypothetical question similar to the one 
detailed to Mr. Muir, the witness testified that fair com¬ 
pensation would be the regular property management rate 
c /c c /r on rentals and 3 c /c as outlined for purchases and 
acquisitions of property. 

On cross-examination the witness stated that in 
1579 speaking of 5% and 3% the seller was referred to by 
him as being the one to pay commissions and that 
for the management of the real estate handled by it the 
Munsev Co. had charged W/. A letter to Dr. Johnson 
from Mr. Ratcliffe was identified by Mr. Bitterly and read 
into the record. On the matter of discussions between Mr. 
Ochsenreiter and Mr. Cassell, the witness stated that he 
knew of no specific discussion but simply took for granted 
that if there were a discussion those two would be the ones 
to have such a discussion. 

On redirect witness stated that Mr. Cassell was the only 
one who used to come in during 1929, 1930, 1931 and 1932. 

On recross witnes stated that he didn’t know what work 
the men had done in addition to their work but that the 
percentages outlined could be a gage or a method of com¬ 
putation. 
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On behalf of the plaintiff Mr. Christopher H. Pope was 
called and testified that he was at present President qf the 
Munsey Trust Co. and had been for about a year or two and 
that prior to that he had been vice-president. Witness 
stated that he had been a Trustee of Howard University 
for many years up to Oct. 1933 and that in 1929 he became a 
member of the Trustee Committee on Extension for How¬ 
ard University; the other members of which werq Dr. 
Hawkins, Mr. Deyber, and Dr. Johnson, the first meeting 
of which was in the summer of 1929; at which mectijng it 
was the witness" recollection that Mr. Cassell was appointed 
as agent to- work out the extension program for thejeom- 
mittee and that with regard to the actual extension ac¬ 
tivities that Mr. Cassell coordinated the activities of the 
Munsey Trust Co. Real Estate Dept, the firm of Edward 
C. Knouse, and the firm of Charles S. Muir, as to property 
acquisition and as to the management of property acquired 
for use in that fund; and that he had no knowledge of any 
revocation of Mr. Cassell’s authority. The witness| then 
outlined the contact of Mr. Cassell first with the acquir¬ 
ing real estate firms and then his submission of the trans¬ 
actions to the Extension Fund committee and that authloritv 
for the purchase would then be submitted to Mr. Cassell 
and the checks turned over to him. Witness identified Trust 
Acct. Xo. 203 Witness testified to and identified documents 
evidencing loans by the Extension Fund to Ho|ward 
1580 University in the amount of $40,000. in two trans¬ 
actions of $15,000 and $25,000 respectively. Wit¬ 
ness testified that in the latter part of 1932 and the year 
1933 an accounting firm came to- the Munsey Trust Co. to 
check the extension records which work continued 'from 
about Xov. 1932 through June or July 1933; and that} Mr. 
Cassell he believed because they leaned on him worked 
with the auditor a Mr. Franke, on several occasions,| first 
working next to the teller’s cage, and near the desk of the 
witness; and when they had papers to spread they jwent 
back to the vault room. Witness stated that he had alverv 
high regard for Mr. Cassell's ability, and mentioned the 
new library as a tribute to his ability. With regard tb the 
work on the extension program, witness stated that! Mr. 
Cassell had shown a considerable degree of good judg¬ 
ment and sense and done very good work. The witness 
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further stated that the understanding as to what was to 
be the relationship of the Munsey Trust Co-, to this ex¬ 
tension work was incorporated in letters. 

Under cross-examination witness stated that he did not 
know the date but that the Extension Committee of the 
Board of Trustees had gone out of existence and that he 
guessed that same was covered by resolutions of the Board 
as there was considerable unfinished business and that he 
did not know to whom the work was turned over. That tilt- 
work done bv Mr. Cassell with the auditor Mr. Franke was 
reviewing work that already had been done because the 
activities of the extension committee ceased in 1932. There 
had been previous audits by Arthur Young and some other 
firm. 

On redirect the witness testified that the extension com¬ 
mittee was discontinued by an Act of the Board of Trus¬ 
tees in 1932 but a lot of work had to be finished after 
that. 


Upon being shown a communication from the Secretary 
showing a vote of the Board of Trustees of Howard Uni¬ 
versity on Dec. 5, 1932 and on April 11, 1933, and asked 
whether these actions of the Board of Trustees were brought 
to his attention, witness stated that he did not recall but 
that he would see what his file disclosed. Witness was read 
a letter from Franke Graef and Hamilton dated Julv 14, 
1933 addressed to Dr. Flexner, Chairman of the Board: 


1581 “Dear Sir: 


“In accordance with vour instructions we have made a 
detailed examination of the transactions of the extension 
fund of Howard University for the period from the estab¬ 
lishment of the fund to December 31, 1932.” 

Witness stated that that might represent date between 
them but he had a letter of January 30, 1933, making him 
think that it was carried over. Witness further stated 
that the auditor asked for verification as of June 30, 1933 
and that Mr. Cassell came in on that. The witness was 
read to from a minute of the meeting of the Extension 
Committee dated January 4, 1933, at which he was present, 
providing that the responsibility for the management of 
all real estate purchased from the Extension Fund after 
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Jan. 1st, 1933, should be assigned to the Treasurer of the 
University. 

The plaintiff called Victor B. Deyber who testified i that 
he was the Chairman of the Board of the Second National 
Bank and that he was at the present time a member ojf the 
Board of Trustees and of the Executive Committee of 
Howard University and lie was indicated by counsel ajs be¬ 
ing subject to cross-examination. He stated that thej Ex¬ 
tension Committee in June 1929 had a meeting; the|said 
committee consisting of Dr. John R. Hawkins, Mr. C. IT. 
Pope, and himself and Pres. Johnson, the ex-officio chair¬ 
man. Witness stated that his recollection was that Howard 
University had appointed Mr. Cassell as agent to represent 
the University in purchasing property and that hej had 
acted in that capacity. Witness gave as his recollection 
of the method of handling transactions that the Committee 
had presented to it properties which were desired tb be 
taken, and it was given information as to their provable 
values, and a limitation was placed on each piece ajs to 
the purchase price and when the report came in that jthoy 
could be acquired at that figure or less, the committee 
authorized the purchase. The routine with respect t(j the 
warrants he did not know but in pursuance thereof j Mr. 

Cassell obtained checks from Howard Universitv and ex- 

* 

changed them at the Second National Bank for cashfer’s 
check and witness understood that Mr. Cassell then njiade 
the arrangements and went on and closed the purchases 
through the three real estate agents who worked 
1582 under him; and that Mr. Cassell was the active agent 
in co-ordinating the activities of the Munsev Trust 
Co., Knouse, and Muir. Witness was shown a report which 
he identified as being prepared by Mr. Cassell and for the 
Committee and stated that from time to time he made verv 

i • 

comprehensive reports which were all accurate and correct. 
With regard to the matter of reports the following ensjied: 

“Q. As a matter of fact, reports were ordered at regular 
intervals by the Howard University auditor? A. Orie is 
hired for that purpose. 

Q. You heard no criticism of any inaccuracies in janv 
of these reports? 

Mr. Hayes. I think that is objectionable. 

Mr. Magee. I have a right to ask leading questions. 


i 

I 


I 
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Mr. Haves. That would be hearsav. You have a right 
• • •. 

to ask leading questions, but you asked for hearsay evi¬ 
dence. 

The Court: The Court thinks it is admissible. lie is a 
member of the Executive Committee, and it is very natural 
to suppose that he would hear of any irregularity that took 
place. The only way to find out would be to ask the mem¬ 
bers of the committee, and he is one of the members of the 
committee. The Court thinks it is perfectly admissible. 

Bv Mr. Magee: 

Q. Will you answer that question.' A. I have no knowl¬ 
edge of any discrepancies whatever. 

Q. Wasn’t it customary, if there were any discrepancies 
or mistakes in the report, to bring them to the attention of 
the committee for action ! 

Mr. Hayes. I object to that, because there is no premise 
for it. Mr. Deyber first answered there were no discrepan¬ 
cies. If there weren't any he could not bring them to their 
attention. 

Mr. Magee. 1 want to know the procedure in the com¬ 
mittee if there were. 

The Court. The question is perfectly admissible. 

By Mr. Magee: 

Q. Will you answer the question.' A. What was the 
question: 

lfxSM Mr. Magee. Will you read the question.' 

The Reporter reading. 

“Wasn’t it customary, if there were any discrepancies 
or mistakes in the report, to bring them to the attention of 
the committee for action ?” 

The Witness. I believe that is the procedure that would 
obtain in that case or any other things similar. 

Witness further testified that he was requested by Pres. 
Johnson to ascertain the standing of Muir and Co. and of 
the Knouse people as to their ability, integrity and general 
standing and he made the inquiry and made a favorable 
report to the Committee and to the Chairman and they 
were employed. The witness stated that the regular stated 
meetings of the Board of Trustees were in April and Octo¬ 
ber of each year. Witness stated he could not recall the 
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details but that the committee on extension was author¬ 
ized to go forward in acquiring the property and that as 
chairman lie would have refrained from acting unless 
proper authority had been granted. Witness statedj that 
from 1921 he had been on the Board and had had a^i op¬ 
portunity to observe Mr. Cassell’s performance as an archi¬ 
tect and of other duties and had a high respect for his 
ability and his integrity of character and during the period 
of the extension work he showed great energy and great 
capacity to approach the subject and get the result}* de¬ 
sired, which results were satisfactory to the witness aijid so 
far as he knew to the committee. 

Upon cross examination, the witness being asked as to 
whether there was anv salary or money commitment to 
Mr. Cassell for work under the extension fund, stated that 
to the best of his knowledge the subject was never discussed 
at the meeting. Witness stated that in investigating the 
firms of Muir & Co. and Knouse same had done thrjough 
Dunn and Bradstreet in the usual manner that a bank 
would adopt and there found to be trustworthy. Witness 
was asked as to when the Extension Committee ceasCd to 
function and upon expressing uncertainty was refreshed by 
being shown a minute of the Land Extension Comnjittce 
dated January 4, 1932 which was as follows: 

1584 “Members present: Dr. Mordecai W. Johjison, 
Chairman, Dr. John R. Hawkins, Secretary,! Mr. 
Victor Dcvbcr, Mr. C. II. Pope. 

“Dr. Johnson road the following votes taken fronji tin* 
record of the meeting of the Board of Trustees heldj De¬ 
cember 5, 1932, at the Prince Georges Hotel, New Vork 
City: 

“Voted, that the presoonsibility for the management of 
all real estate of the University heretofore purchased from 
the extension fund, so called, be assigned to the treasurer 
of the Cniversity on and after January 1. 1933, ii ac¬ 
cordance with the requirements of Article 3, Section jo of 
the by-laws.” 

! 

Upon redirect and re-cross the following ensued: 

Bv Mr. Magee: 

Q. Doctor, that minute he read to you concerns the man¬ 
agement, as he read it, to be transferred to the treasurer 






1110 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


of the University; the committee continued to function 
long* after that, didn't it ? A. As far as I remember, yes. 

Mr. Magee. That is all. 

R ec ross-exam ina t i on 
By Mr. Hayes 

Q. 1 am going* to call vour attention to a certified copy 
of a minute of the Board of Trustees and ask you whether 
this refreshes your recollection as to that. This minute 
is dated April 11, 1933— 

Mr. Magee (interposing) Who was present at the meet¬ 
ing ? 

Mr. Hayes I do not know, sir, but I can find out for you, 
sir. 

Mr. Magee. Go ahead. 

Bv Mr. Haves; 

Q. (reading) 

“Upon motion, it was voted that the Trustees Committee 
on Extension be discontinued, and its functions transferred 
to the Finance Committee of the Board of Trustees, said 
action to become effective coincident with the final report 
of the Trustees Committee on Extension.” A. No, I can’t 
say that I recall that, I may not have been present; 1 don't 
recall it. 

Q. You have no independent recollection? A. I don’t 

remember any notice to me that I ceased to be a mem- 
1585 ber of the committee. 

Q. Not that you ceased to be a member of the com¬ 
mittee as such, but that, as a matter of fact, the committee’s 
functions cease. 

Mr. Magee. He says he never got it. 

Mr. Hayes. If I can show he was present that would help 
some, wouldn’t it, Mr. Magee? 

Bv Mr. Haves: 

• % 

Q. This is that minute of April 11,1933 (handing a docu¬ 
ment to the witness) Among those present was Victor B. 
Deyber, (indicating). I will see if I can find that part 
which refers to what I have just read: 

“Upon motion, It was voted that the Trustees Commit¬ 
tee on Extension was discontinued, and its functions trails- 



HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


1111 


ferred to the Finance Committee of the Board of Trustees, 
said action to become effective coincident with the ifinal 
report of the Trustees Committee on Extension.” !A. I 
should think the record would sustain that. I don’t recall 
this, though, as distinctly—of course, there were a ireal- 
many things done at the meeting. It is hard to remejnber 
all that. 

The Court. It says that is to take effect on the jfinal 
report of the Committee on Extension. When was i that 
final report? 

Mr. Hayes April 21, 1933. 

j 

Bv Mr. Haves: 

' * ! 

Q. That indicates what 1 said. A. Yes, the record! cer¬ 
tainly indicates that to be correct. 

Mr. Haves. That is all. 

i 

Further Redirect 
By Mr. Magee: 

( L >. Mr. Devber, is it at all possible that you might not 
have been present there, even though the meeting started 
with you present, when that action took place. A. I!gen¬ 
erally stayed pretty close to the meetings. I can’tj say 
whether 1 might have been absent for a short time, Ijiut I 
rarely absented myself from a meeting when I went. 

Q. But vou have no recollection of this? A. I have no 
recollection in my mind of this particular one. 

Mr. Magee. That is all. 

That is all. j 


1586 


11 ono 


Mr. Hayes. 
Mr. Magee. 


May the witness be excused, ivour 
*■ r 


r: 


The Court. Yes” 

The plaintiff called on his behalf, Brocket! Muir, brother 
of the former witness, who testified that he had attended 
the local schools through high school, Brown Univ. Gtforge 
Washington, Georgetown, and National Univ. and ha<|l the 
degree Bachelor of Laws; that for two years 1923 and j 1924- 
he was with his father’s firm. Clias. Muir & Co, and hgain 
in 1926 was with the same firm and aside from thisj had 
handled properties of his own, and of his wife’s family; 
that for five years he was in the legal department of the 
Home Owners Loan Corp. dealing with closing of loans, 
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reconditioning of property and with the regulations govern¬ 
ing the servicing of the loans of property management and 
that prior to the time and at the present time he was with 
the Columbia Title Ins. Co. for a period of nine (0) years, 
engaged in the examination of titles, on real property and 
the settlement of sales, loans and exchanges on property; 
and that in the Title Co, his work had been extensively in 
settlement of transactions, but he had not had personally 
to do with the managment of property nor with loans, 
sales, or acquisitions. That while in the employ of the 
Home Owners Loan Corp, he handled a large part of the 
purchase and settlement on ground adjoining their original 
building when an addition was built as to the title papers 
and settlement of the case. Witness stated that usual com¬ 
mission for acquisition was 7) r / f on the first $5,000.00 and 
3% on all above that and that nearly all offices charged 5 c /< 
for the collection of rents. With respect to the qualifica¬ 
tion of the witness to testify in response to a question as to 
the usual and proper charge for an agent given in supervi¬ 
sion over a number of agents in the acquisition, manage¬ 
ment, rental and control of properties, the following en¬ 
sued : 

‘‘Mr. Hayes. If your Honor please, Mr. Muir has quali¬ 
fied, and I happen to know his qualifications of this matter 
of settlements and the like, but I think he has equally said 
that lie does not have any experience on the question of 
property management as such. 

Mr. Magee. Oh, no, 1 did not understand that. 

Mr. Hayes. I might be wrong, my friend, and be 
1587 corrected, I think the only experience he said he had 
with resi>ect to property management was the man¬ 
aging of certain properties of his own and certain proper¬ 
ties that belong to his wife’s family. I think he was asked 
the question with respect to other property management 
and he said that had no experience other than I have stated. 
If I am wrong, Mr. Muir can correct me. 

The Witness. The question was regarding any properties 
that I handled myself. In the Home Owners Loan Corpor¬ 
ation I w’as familiar with the regulations and the manage¬ 
ment of the Corporation’s property at that time. That 
covers the last five years, up until last May. 
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Bv Mr. Haves: 

/ I 

Q. Did that have to do with management of the proper- 

lies as outlined by Mr. Magee, where someone is managing 
property on which real a is have boon had and this is injsomo 
sort of supervisory or co-ordinating position? A.!Yes; 
usually, of course, the properties were foreclosed—thej ones 
that the evaporation had taken in. 

Q. When the properties were foreclosed you had cljiarge 
of the management of that situation? A. I was familiar 
with the regulations and the dealing with them, j” did 
not have charge of the actual management of the properties 
mvself, no. 

Mr. Hayes. T submit that makes it a question forjyour 
Honor's decision as to whether that is a sufficient Quali¬ 
fication. 

The Court. 1 think he is qualified. 

Mr. Haves. Verv well. 

• ■ 

Bv Mr. Magee: 

Q. Mr. Muir, I asked vou if vou were familiar with the 
m * * 

usual rate which is allowed in a property management ac¬ 
count which involves both the acquisition cor-ordinati m of 
activities of various agents and the actual management and 
collections of rentals through these agents once that prop¬ 
erty is acquired. 

Mr. Hayes. May I interpose again, so out position is 
consistent ? 

Mr. Magee. This is just about the usual rates. Tj will 
ask him the hypothetical question later. 

Mr. Hayes. You mean you are going to ask a particular 
question? 

Mr. Magee. Yes. 

Mr. Hayes. I will reserve my objection, then. 

The Witness. I would say that varies in some cases 
1 oSS and is usually set by agreement. The usual charge*. 

1 would say, would be about ten per cent—Cjan I 
qualify that ? 

Bv Mr. Magee: 

« » 

Q. Surely. A. 1 base part of that opinion on the; fact 
that the trust companies themselves in handling trust 
estates can charge for the supervision of estates cmlec- 
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tions, but the actual collections can be made by the real 
estate office, for which they would pay five per cent, and 
their five per cent would be in addition to that. 

Q. And the trust department can get as much as ten per 
cent? A. Yes, in other words, the real estate office is col¬ 
lecting five per cent for the collection of the rent and the 
trust company collects five per cent in addition. 

Q. So the two fees total ten per cent? A. Yes Ten per 
cent.” 

The witness was then asked a similar hypothetical ques¬ 
tion to the one alreadv detailed to the Mr. Muir, brother of 

• * 

this witness and to Mr. Bitterly to which an objection was 
interposed. 

“Mr. Mayes. Just a minute, Mr. Muir, before you make 
the answer. I want agent with respect to this testimony 
renew my objection, based on the same grounds that 1 
interposed as to the other Mr. Muir and as to Mr. Bitterly, 
1 do not think I need repeat them. 1 suppose your Honor's 
ruling would be the same? I am noting an exception for 
the purpose of the record. 

Answering the hypothetical question, the witness then 
stated ?: 

“The witness. Can vou sort of break that down into 

* 

two cr three points? 

Bv Mr. Magee: 

Q. Yes. A. I think 1 would take the rent collections first. 
You said $192,000 rents collected? 

Q. That is right. A. I would say five per cent for 
1589 the supervision of that. 

Q. Five per cent for the supervision of that? A. 
For the collection of the rents. 

Q. Go right ahead. A. On that property which he sup¬ 
ervises the purchase of and the control and the recondition¬ 
ing during that time, I would say what you might term 
an override commission or supervisory fee of about three 
per cent. On that part which he actually handled himself— 
I think you said $250,000, was it? 

Q. Acquired $250,000 himself. A. I think an additional 
fee or commission of five per cent on that. 
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Bv the Court: 


Q. You mean eight per cent in all? A. On that ipart. 
In other words, on the supervisory part, three peri cent 
on the entire eight hundred and some thousand dojllars, 
and then five per cent on that which he handled hiipself. 
If he had been acting 1 as an agent that would have beejn the 
fee he would have collected for the immediate purchase of 
the property. This other three per cent covering the! sup¬ 
ervision and management at that time would be in addi¬ 
tion. 

I might add, in the Home Owners Loan Corporation the 
brokers throughout the country—of course, they vafy in 
different cities and states to some degree, but even \idiere 
the broker himself did not handle a sale and had nothing 
to do with the actual sale, they allow him what they Iterin 
an override commission, which averaged three per cent. 

Bv Mr. Magee: 

i 

Q. So that would be exclusive of the rental charges that 
were made by each collecting agent and the actual com¬ 
mission that was paid in each instance to the actual sub¬ 
agent who made the sale? A. Yes. 

Q. Mr. Muir, can you tell us anything about hovir the 
mechanics of the payments of actual commissions ijeally 
work out in the District of Columbia in sales transactions? 
A. 'Well, the usual sales contract provides the commiSssion 
to be paid by the seller, and it is customarily deducted at 
the time of the sale and paid to the agent. 

1590 Q. That is the usual procedure. What actjually 
happens in most cases? A. I don’t believe I under¬ 
stood that question. 

Q. In all instances, you say, it is charged to the sjeller. 
Is that what actually happens in most cases? A. In imost 
cases, yes. Tt can be agreed to at the time of the purchase 
that the purchaser shall pay the commission. 

Mr. Magee. Your witness.” 

I 

Under cross-examination, witness stated that aftef ac¬ 
quisition the person acting as co-ordinating agent, should 
receive 5% of the amount collected for general manage¬ 
ment, such as taking care of repairs, repairing the property 
for waste and deterioration, receiving bids for remodeling, 
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reconditionin'*;, keeping the accounts, rendering statements, 
etc. Witness stated further in this connection: 


“Q. Suppose that was done by the firm who had charge 

of it and tliev made the collection of rents and thev took 
• • 

charge of the repairs and they took the bids for the recon¬ 
ditioning, and they made a monthly report to the agent. 
Would your answer si ill In* that lu* was entitled to an ad¬ 
ditional five per cent? A. If lie handled the general super¬ 
vision and the management of the property he would h<>. 

Q. If the man did something other than to accept these 
things coming from somebody else and collated them lie 
still would be entitled to that five per cent? A. 1 think 
different real estate offices around town, where they make 
collections of rents and make repairs and some other at¬ 
torney or institution handles the general co-ordinating of 
the whole thing, really supervises it, keep their eye on the 
property, and looking after the real welfare of the prop¬ 
erty, thev do. 

Q. That person is entitled to an additional five per cent ? 
A. That is right. 


1501 Albert I. Cassell, the plaintiff, was recalled as a 
witness on his own behalf, and having been pre¬ 
viously sworn, was examined and testified further as fol¬ 
lows : 


The Court. Remember, Mr. Cassell, you are not wound 
up this morning; you are run down. 

Direct Examination 


Ky Mr. Magee: 

Q. Mr. Cassell, when you were approached by lh<* nres : 
dent of the University and undertook this agency as 
1502 signment that we have gone over and over here in 
the evidence just what was the employment that you 
undertook at that time for the University? 

Mr. Hayes. If your Honor please, that certainly is not 
proper. In other words, he opens the entire field of in¬ 
quiry. 

The Court. His objection is sustained. 

Mr. Haves. Thank vou, vour Honor. 

• • 7 • 
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Bv Mr. Magee: 

( c ). Well, I will limit it in this way. 1 think that vjould 
take too long: 

Mr. Cassell, just tell me this: What was involved ill ac¬ 
quisition plans No. 1 and 2? 

The Court. Well, now, Mr. Magee, as far as the Court 
knows, that has been gone into very fully. The Court 
may be mistaken. 

Mr. Magee. May 1 approach the bench? 

The Court. Certainly. 

(Counsel for both sides approached the bench andjcon¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. Magee. Here is the only point involved. Your lienor 
has asked me, as 1 understand it, to clear this up. There 
is some question in your Honor’s mind as to whether or 
not the witness was to go forward and acquire allj the 
properties under the original agreement that he had. p hat 
I want to do is to- clarify that situation. That is why 
I am putting him back. Plan No. 1 and 2 are thej 195 
parcels which are mentioned in our declaration, aijid I 
want to get out from him just what he was commissioned to 
do with respect to the 195, because as the evidence now 
stands, only 105 of those were acquired by hinii. 

1593 The Court. The Court thinks the evidence is |that 
he was commissioned to buy 195. 

1594 Mr. Magee. I wanted to clarify that point. 1 
The Court. That is, it is his testimony. T dd not 

mean that he was, hut that is his tcstimonv. The Court 
thinks that the determination of his services has been suffi¬ 
ciently testified to. That is what the Court thinks aibout 
it. If you were to ask the question that you started iin to 
ask we would simply have to go through this whole tiling 


again. 

Mr. Magee. If that is sufficientlv clear for vour H6nor 

«r» * * 

on that point, I won’t go into it. 


The Court. It is perfectly clear to me. 

Mr. Magee. That was the only purpose for which I! put 
him on the stand at this time, but 1 do want him t<p do 


this, in view of the discussion yesterday—to identify these 


three contracts and offer them. 


The Court. What three contracts? 


I 
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Mr. Magee. For the cost of building No. 1 of the women’s 

dormitories that we discussed vcsterdav with Dr. Johnson. 

• • 

The Court. Would that be proper at this time or proper 
on rebuttal? 

Mr. Magee. Proper on rebuttal. I will withdraw the 
witness. 

(Counsel for both sides resumed their places at the trial 
table and the trial proceeded as follows:) 

(The witness left the stand.) 

1595 The plaintiff offered as a witness Frank B. Essex, 
who testified that for 25 years lie had been engaged 
in real estate and construction business in Washington,: 
that he had constructed large rental buildings and had been 
engaged in supervising reading and checking the reports 
from real estate operators and as to buildings which he 
had constructed stated: 

“A. We constructed the Investment Building at Fif¬ 
teenth and K Street, at a cost and two and a half million 
dollars; we constructed homes as low as five thousand dol¬ 
lars; we constructed the Hamilton Hotel at Fourteenth and 
K, and the Lee House at Fifteenth and L, and the Belve¬ 
dere 1501 Massachusetts Avenue, an eight-story apart¬ 
ment building; an apartment at 2100 Massachusetts Av¬ 
enue, the Wakefield Apartment, and many garages on Four¬ 
teenth Street between P and V and many other commercial 
types of building. 

Q. Did you reconstruct the new Amsterdam Hotel? A. 
We had the contract to do that, yes. 

Q. You did that work? A. Yes. 

Q. Now, Have you ever qualified in any of the courts as 
an expert on real estate properties, value and management.' 
A. Yes, many times. I was called as an expert witness in 
the condemnation of property south of Pennsylvania Av¬ 
enue. 

Q. How much property was involved in the condemna¬ 
tion area. A. That particular property on the south of 
Pennsylvania Avenue was there was a half a million dol¬ 
lars involved. 

Q. By whom were retained as expert? A. I was re¬ 
tained in one case by Mr. Sullivan and in another case by 
Mr. George Gertman. 
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Q. Have you ever been retained as expert by any agjeney 
of tlie United States? A. I was retained as expert' for 
the United States in the condemnation of Center Market; 
I handled the condemnation there and was on the jol> for 
forty-two consecutive days, excluding Sundays. 

Q. What department retained you as expert in that 
case? A. You will have to speak louder. 

Q. What department retained you as expert? A. I The 
department of Justice. 

( L ). Did you ever have occasion to go out of the citV of 
Washington, to qualify as an expert? A. Yejs, I 
!59G went to Pittsburgh for the Department of Justice in 
connection with the case of the Mayflower Hotej. 

( c >. Which was constructed here in Washington? A. Yes. 

(,). On proceedings pending in Pittsburgh? A. Yes. I 
testified before the court in Pittsburgh. 


Witness was shown plaintiff's exhibit 133, and stated that 
in all his experience in building or paying bills he never 
received anything as complete or concise or that ever took 
in as large detail. Witness stated that the report was very 
complete, completer than anything he had ever seen in jreal 
estate. The witness was here asked a similar hypothetical 
question to that asked the other experts. An objection was 
interposed, as follows: 

“Mr. Hayes. Just a minute before you make yourjan¬ 
swer, Mr. Essex. 


Your Honor. 1 want to note, in accordance with the pre¬ 
vious objection, the objection to- this witness’ testimony) on 
the same ground which 1 have previously stated with re¬ 
spect to the other experts, and I take it your Honor’s rul¬ 
ing will be the same, and 1 just wanted to note what file 
basis of my objection is. 

The Court. I overrule the objection, Proceed.” 

The witness then stated that fair compensation was 
of the money expended or collected and that if $805,000.00 
was expended and $192,000 collected in rents, lie wouldj be 
entitled to 5% of those moneys, and that in spite of the 
fact that individual or firms were employed to make actjual 
purchases of the property. 

Under cross-examination the witness stated that in soime 
cases the seller paid commissions but not always and tjiat 
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as a rule the commission and title company charges were 
not paid by the same person, but that the seller usually 
paid the commission and the purchaser the title company 
expenses. 

1597 Motion For a Directed Verdict in 

Furor of the Defendant 


Mr. Hayes. If your Honor please, I take it that this is 
not as other courts that have certain rules relating to mak¬ 
ing a motion and I take it that it is not a rule of your 
1598 Honor’s court, as your Honor has indicated, that it 
is a fatalitv as far as making a motion of this kind 
is concerned. In other words, we want to avoid anything 
that might arise preventing us from going ahead with the 
presentation of our own case. 

The Court. Other courts have the same rule, as far as 
I know. 

Mr. Hayes. Some hold it would be a fatality, and we 
wanted to avoid that. 

Mr. Magee. I might clarify that by stating that that was 
abolished by the new rules of Federal procedure. 

Mr. Hayes. I thought the new rules provided that, but 
since there was such a precedent, 1 wanted to be certain 
about it. 


I want to make a motion which addresses itself primarily 
to the question of the statute of limitations. Now, for the 
purpose of this motion and solely for the purpose of this 
motion, 1 will concede services as being done by Mr. Cassell 
as being matters with which the University might have 
charges. However, l say to your Honor that that is purely 
for the purpose of this motion, because there is also— 

The Court. The Court understands that. 

Mr. Hayes. Suppose for the sake of the statement Mr. 
Cassell did have this agency created by the University 
giving him the right to do- the things which he has outlined 
lie did under his head as agent for the Fxtension Fund 
Committee: if that wore true, then the record is full of 
definite conclusions that that relationship came to an end 
as of either one of two dates; in either of which instances, 
the suit that is brought world be beyond the statutory 
period. 
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1599 The two dates to which I refer are Januajry 1, 
1933, at which time the Extension Fund Comijiittee 

was ordered to bring its actions to a close; and Apijil 20, 
1933, at which time Mr. Cassell filed his final report. 

The Court. That is dated the 21st, isn’t it? 

Mr. Magee. The 24th. 

Mr. Hayes. I think your Honor read the letter, j The 
letter is dated the 21st. I think the report itself is dated 
the 20th. 

Mr. Magee. It was mailed on the 22nd, according to the 
receipts. 

Mr. Hayes. The report was dated the 20th; it was dated 
the 20th, and the letter of transmittal was dated Apijil 21. 

Now, as I say to your Honor, not only was that filjsd as 
a final report; not only did Mr. Cassell say definitely! that 
was his final report as of that time, but in subsequent 
communications Mr. Cassell constantly referred to thiis re¬ 
port as being his final report. 

He used such significant phraseology in his letter or May 
24, 1934, addressed to Dr. Abraham Flexner, Chairman of 
the Board of Trustees, as this: 

“The fact that as agent for the Howard University Trus¬ 
tee Committee on Extension 1 handled with care, hohesty 
and success $805,226.07 in the purchase of properties and 
$192,722.34 in gross income from these properties, before 
April 21, 1933, the date on which I completed myl con¬ 
nection with the Extension Project by transmitting to Dr. 
Flexner a report covering in detail my activities in con¬ 
nection with this Fund.” 

1600 Now, 1 say to your Honor that that type oij lan¬ 
guage is final and definitive not only of Mr. Casfeell’s 

relationship as far as the Extension Fund is concerned, but 
he himself there designates that his relationship with the 
project has ended. 

I call your Honor’s attention to that language because 
although it was injected by reason of questions whejre he 
says now, “I filed my report at that time, but there!were 
certain things which I was called upon to do.” 1 respec¬ 
tively urge upon your Honor if, as a matter of fact hie did 
file his final report as of that date, if he did file his rjeport 
and there were things that needed explanation, if h6 did 
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file his report, forsooth, some question arises as to need 
explanations of items, it cannot therefore be argued that 
his doing of any such additional work as would toll the 
running of the statute. That is all we have in this case. 

We have nothing other than things done incidental to 
the final report as filed by Mr. Cassell as of April 20, 1933, 
as evidences of any work actually done by him. 

Now, I appreciate that my friend will probably approach 
this question of the statute of limitations from two points 
of view. We are just anticipating that it would be ap¬ 
proached in this way. 

He will first say that there were certain things that were 
done that kept the statute from running, and 1 shall ad¬ 
dress myself to that in just a moment; or he will say again 
on the second point that even if it was not done in time, 
there were certain things done by the University which 
tolled the running of the statute. 

I want to address myself to the first one that I 
1601 have indicated to vour Honor. There is no item 
that could properly lie raised which indicates any 
change of the circumstances made the basis of his actions 
by this Board of Trustees, and there can be nothing which 
can be shown as officially done by the University which 
would in any sense mean a continuation of Mr. Cassell’s 
services. 

I suppose we can for the sake of the statement pass the 
Evans matter because the Evans matter was closed on the 
21st of April, 1933, and that is in accordance with Mr. Cas¬ 
sell's own testimony, or even if he got beyond June, it 
seems to me that closes the Evans case. 

Then we come to the Miller case. Let us see what the 
testimony is about the Miller case. 

Mr. Cassell says that sometime in 1934, “I went to New 
York.” 

“Why did you go?” 

“I went at the instance of Dr. Tobias who called me," 
and whom he identified as being chairman of the Finance 
Committee. 

“What was the purpose of your going, Mr. Cassell ? Did 
you go because of your friendship or your relationship to 
Dr. Miller, or did you go because you had recieved this call 
from Dr. Tobias?" 
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Mr. Cassell says, “I went for both reasons; 1 went be¬ 
cause of the fact that Dr. Tobias called me and I wenjt be¬ 
cause of the fact that 1 had inaugurated this proposition 
as far as Dr. Miller was concerned and I felt it my duty to 
him to attempt to see it through.” 

“Did you, Mr. Cassell, hold the University responsible 
for the amount of money which vou expended on i this 
trip?” 

“No, I didn’t.” 

“Did you make a claim against the University 
1602 for anv such amount, Mr. Cassell.”’ 

* I 

“No, I made no such claim; I presented no feueh 

claim.” 

Now, let us see what he did in New York. He went there 
and talked with Dr. Tobias. He says Dr. Tobias called 
him on certain information relating to this Miller propo¬ 
sition. 

I want your Honor to keep in mind, as I know \|our 
Honor has kept in mind, that the defendant in this cause 
is Howard University, Incorporated, and that actions 
tending to toll the running of the statute must be doinj} by 
that corporate entity or by some such person as jj r our 
Honor’s ruling would make the Univcrsitv bound by.! 

Now, what does he do? He has a conversation injthe 
railroad station with Dr. Tobias for several hours, he says, 
at which time he outlined what he knew about the Miller 
transaction. 

Then he says that at the instance of Dr. Tobias he!ap¬ 
peared before what he saw tit to refer to as the Fimjnce 
Committee. 

Your Honor will recall that 1 thereafter, after certain 
things had developed in the testimony, I asked him whether 
he knew what the personnel of that Finance Committee 
was, and he said he did not. 

“Was Dr. Miller present, Mr. Cassell?” 

“I don’t know*. Dr. Miller was in New' York, but I do 
know this, he wasn’t there at the time I was there, but that 
this committee, this committee to w’hich I referred, in¬ 
cluded this Miller transaction.” 

Now', w'c know’ that did not happen because in the first 
place Mr. Cassell identified that committee as being IDr. 
Tobias, a Dr. Clump and Dr. or Mr. Cobleigh, and it th$re- 
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after developed—this was in April, 1934—that Mr. 

1603 Cobleigh died in September, 1933; therefore Mr. 
Coblev was not at any such meeting. 

Mr. Cassell, in answer to my question as to how you can 
reconcile that, merely said, “Well, I am in error.” 

In error as to what ! In error as to the fact that there 
was any meeting, if the Finance Committee ever had any 
meeting. 

I said to him specifically, “Was there any lady there?” 
And his answer was. “No, there was no lady there.” 

As a matter of fact, the Finance Committee had a young 
lady, which again shows, if your Honor pleases, that there 
was no meeting of anv finance committee in New York, and 
therefore there could properly have been no conclusion of 
the Miller transaction. 

I asked Mr. Cassell, “Don't you know, as a matter of 
fact, that the conclusion of the Miller transaction did not 
take place in Xew York but took place in Washington in 
President Johnson’s office at which time Mr. Miller was 
present 

He answered that bv saving, “I don't know what thev 
did in Washington, but 1 do know that they concluded that 
transaction in Xew York,” and I have alreadv referred to 
what transaction allegedly took place in Xew York. 

Now, speaking to your Honor again for the sake of this 
argument, everything that Mr. Cassell said relating to the 
Miller case—there is no theory upon which, as far as I 
have been able to familiarize mvself, bv which the Univer- 
sitv could be bound by what happened on any such occasion 
because the most that he would have would be a summons 
without any indication that there was authority for any 
such summons by the defendant University from Dr. 
Tobias, and a conversation relating to a transaction 

1604 about which Mr. Cassell had already made his final 
report. 1 say to your Honor that Mr. Cassell’s re¬ 
lationship with it was closed at the time that he made that 
final report. 

Now, there is significance, as your Honor has said on 
several occasions, What has become of the rest of the 
acquisition program ! 

Well, in response to that you get the reason from the 
plantiff, that the reason they have not taken any part in 
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any acquisition program subsequent to the time included 
in the final report is that they say to your Honor now, ‘j‘We 
were confused; we were getting different words as toj our 
relationship. At one time we thought our relationship! was 
the same; at another time we were told our relationship 
was brought to a close,” and they say to your Honor jiow, 
“That confused us.” 

Your Honor said that admittedly it would be eonfujsing 
to get different things from different people. 

How were thev actuallv confused? The answer is they 
♦ • | 
were not because they did not show that their relationship 

had not been changed; they did not go ahead and acquire 
property as they had done before. Therefore, your Honor 
must know that there was not any such confusion as is pre¬ 
tended by reason of the communication which came jinto 
his hands, and the last of these communications that ejame 
into his hands was in that communication of the Board of 

j 

Trustees bringing this to a close. 

Now, T say to your Honor, therefore, with respect tq the 
Miller transaction that there was no proposition— 

Mr. Magee. May I interrupt? May I have the date of 
the communication bringing it to a close? Is that the 
March 31st letter from Scott? 

The Court. He is referring to a letter he jhad 
1005 from Mr. Hawkins. 

Mr. Magee. Scott. The December meeting. 

That is what vou had in mind? 

* 

Mr. Hayes. I take it what he is referring to— 

The Court. He wants to know what you are referring 
to, and I thought you were referring to the communication 
which Mr. Hawkins gave the plaintiff. 

Mr. Hayes. Dr. Scott you mean. 

The Court. In March, 1933. 

Mr. Hayes. I answer that that that reference 1 just 
made with respect to getting a special notice of that bqard 
meeting; even though that was said, there was testimony 
tending to show that at that time, some time as of Janujary, 
he had in his possession this minute which he subsequently 
transmitted to someone as a part of his file, which could 
not be the whole minutes, but the point I was making jwas 
what Mr. Magee said when he asked if it was the letter of 
Dr. Scott, and the answer was yes, because I am referring 


I 
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to the communication from Dr. Flexner, which was dated 
March 31st. It is to be remembered it came from Xew 
York and may have gone out on the same day. 

But I sav to vour Honor testimony will tend to show that 
* * • 

even as of the same day, some time on the same day 
these two communications were in his possession, but 1 
say to your Honor that there is no confusion in Mr. Cas¬ 
sell's mind because, if he did have them in his possession, 
lie knew that Dr. Flexner’s determination, that Dr. Flex¬ 
ner's thought relating to his relationship could not be off¬ 
set against the official action of the Board of Trustees, of 
which he was then in possession. 

So I sav from that time on he did nothing unless 
1606 what he did was this: He says, ‘‘I responded to the 
call of some members of the Board of Trustees with 
respect to certain things that they therafter called upon 
me to do." That is the so-called additional work relative 
to the auditors. 

Let us see what lie did witth respect to that. He has filed 
his final report, and as a part of that final report he has 
included the acquisition from persons named Saunders and 
Sanders, and the auditors going over that raised an issue 
as to whether or not these are actually two separate acqui¬ 
sitions or whether or not there is some discrepancy as far 
as the names are concerned. 

"What happened with respect to that ? Mr. Pope called 
Mr. Cassell up to come and meet with these auditors. 
They go over these records, and they attempt to adjust such 
things, as I have brought to your Honor’s attention, cor¬ 
rections as to whether or not “Saunders” and “Sanders” 
was the proper way to designate these persons, as to 
whether or not they were two separate acquisitions, and he 
says they were, I believe, and after they go over that situ¬ 
ation they find that there was no discrepancy and that Mr. 
Cassell's report was correct, and it did happen that there 
were such persons, two separate names and that there was 
no error, but it can’t be argued after a person closes out 
his relationship with a concern and files to them his final 
report, and it becomes necessary in support of that final 
report for him to meet with auditors, subsequently hired 
to look over the situation, and to protect what he has put 
in the final report, that that was additional work done by 
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him to keep the statute of limitations from running because 
it seems to me so entirely apparent that that mujst of 
l(i07 necessity hook back to the time in which he filed! his 
final report. 

There is no question between us about the situation be¬ 
cause Mr. Cassell says admittedly, “The things I was there 
discussing with respect to this matter about which Ijwas 
called by Mr. Pope had to do with matters about which I 
had set forth in my report with the exception,” he says, 
“of the Hawkins matter.” 

“Was that, Mr. Cassell, a part of your report?” 

“Yes, the property transaction was a part of my report, 
but there was some question about a trust.” 

Dr. Hawkins indicates that there was some reflection 
upon him with respect to that matter and “called me!and 
asked me to straighten that matter out with the auditors.” 

Now, if forsooth Dr. Hawkins called Mr. Cassell because 
he felt as a member of the Board of Trustees of the Uni¬ 
versity that he thought there was some transaction w^iich 
was a reflection upon him and he called Mr. Cassell, |who 
filed a report, to explain what he did about that matter with 
the auditors and go over that proposition, can it be kaid 
because he does explain that, that because he does soj ex¬ 
plain it, that that causes the running of the statute ? ! 

Can it be said that there was something done for | the 
benefit of the University of such a character, such addi¬ 
tional service as of necessity would toll the running of the 
statute? i respectfully submit that it would not. Nothing 
that he has testified to that he did at the instance of these 

auditors can in anv wav be taken as the reason whv the 

• %/ + 

statute should be tolled. 

There is still another instance. He has raised the issue, 
if your Honor please, that “I am still doing sqme- 
1608 thing; I am still doing something because of the |fact 
that 1 am transmitting to the University for the;Ex¬ 
tension Fund certain moneys that came into my possession 
as the result of dividends from the Park Savings Bank,” 
because he says that if he transmitted such check to!the 
Extension Fund it must be taken that he is still actingj for 
the Extension Fund, but the testimony in this case does; not 
bear that out. 
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What happened? What happened was that Mr. Cassell, 
having got a check dated sometime in the latter part of 
January—January 27th is my recollection—deposited that 
check sometime in the early part of March—the 2nd of 
March, I believe—which means that Mr. Cassell as the 
agent of the Extension Fund had kept a check for a month 
and several days. 

Now, what happened? We know that shortly after this, 
on about the 5th of March, the banks went flop. There was 
an executive order as to the amount that should be paid. 
Now, Mr. Cassell, as our agent, should have known that in 
keeping a check for a month and a little over two or three 
days thereafter that this indebtedness is “your indebted¬ 
ness. We are holding you responsible to us for the col¬ 
lection of this money. Mr. Cassell, that was made not only 
as a matter of suggestion to you; that was made a matter 
of action of the Board of this University.” 

He was so advised, and “We are looking to you for that 
amount of money.” There can be no question about that 
because later on when Mr. Knause attempted to bring that 
check directlv to the University thev sent it back and 
stated to Mr. Knause, “No, we won’t accept this check as 
coming from you.” 

1609 Those, if your Honor please, are all the transac¬ 
tions to which reference has been made which could 
in any sense be suggested as pretending to toll the statute 
under the first head. If there be any which I have omitted, 
it does not now register with me, but I am perfectly satis¬ 
fied that if there be anv, thev fall well within the categorv 
of the cases which I have suggested to your Honor, and 
that is that they are simple matters, supportive of a final 
account filed bv Mr. Cassell, designated bv Mr. Cassell as his 
final account, designated by him as being the last. 

I say to your Honor there is no circumstance, there is 
no detail, there is nothing that has been urged upon your 
Honor that can be properly taken as any action done by 
Mr. Cassell which would toll the running of the statute. 

The next thing thev urge is that the University has 
lulled Mr. Cassell into inactivity. They would have your 
Honor believe—I take it I am correct in this presumption— 
that by reason of the things done by the University, Mr. 
Cassell was induced to do and did refrain from filing his 
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suit when otherwise he might have. If that be their posi¬ 
tion—and I take it it can fairly be assumed from the! evi¬ 
dence that that is their position—then I want to rccoujit to 
your Honor, first of all, that there has been no action*—no 
official action—of the Board of Trustees of any kind'that 
can properly be said to be a recognition of Mr. Cassell’s 
claim. 

The cases are practically at one, if your Honor please, 
that to say to a person, “Submit to me your proposition: 1 
shall consider it,” is in no sense a recognition of a claim. 

Your Honor must bear in mind, with respect to 
1(510 this part of the proposition, that in order to toll the 
running of the statute, the thing that is allegedly 
done must be done by the corporate defendant, or, hs T 
have said, your Honor must, by your decision, conclude that 
it was done by a person in a position of authority. 

Now, I would not be foolish enough to argue to your 
Honor that corporations act as corporations: of course jhey 
do not: corporations act through individuals, through com¬ 
mittees, through someone who functions for them:! but 
those persons who so function must be persons or commit¬ 
tees with authority. It cannot be said that 1, John Hoe, 
as a minority member of a board of trustees, can by jany 
statement which 1 may make bind a corporation to Any¬ 
thing that would toll the running of a statute, because if 
that were true, I could specifically defeat, as an individual, 
the desires, the rights, and the interests of the entire !ma- 
jority of my corporate board. 

The law does not anticipate that that shall be dpne; 
the law, on the contrary, requires that the person who Acts 
in the alleged representative capacity must be a person who 
is a proper agent of the corporation, and that agency, sjays 
the law, shall not be shown by the agent himself. 

What is the most we have from Mr. Cassell’s poinj of 
view on that proposition? Well, wo have suggestions f|om 
Mr. Cassell that there were matters referred to a clom- 
mittee, and T said to him, “Yes. that is a fact.” 

After a long period of time—and this is significant—jMr. 
Cassell, finally, some time in October of 193b, transmitted 
what he considered as being his claim against the Univers¬ 
ity; but your Honor must remember that he did not 
1611 submit a single claim on the extension fund. !He 
submitted, on the contrary, ten claims: five claims 
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under one head and five claims under another. Provided 
your Honor finds as a part of the record a reference of 
Mr. Cassell’s claims to a certain committee, even if the 
cases went the distance that they do not go, that still would 
not mean that they were treating: with Mr. Cassell’s claim 
as far as the extension claim as such is concerned. That 
they did not do. 

They turned them over, first of all, to a committee, to 
find out what were these claims of Mr. Cassell. As I say 
to you, even though his relationship was concluded in April 
of 1933, it was not until October of 1935 that that statute 
would end as to these ten claims to which I have made ref¬ 
erence. I am not unmindful of the fact that Mr. Cassell 
has given to your Honor reasons why he said that that 
was not done. He lias called your Honor’s attention to 
the various delays, and he has called your Honor’s atten¬ 
tion to strikes which for a period of time held up a partic¬ 
ular thing advanced on a particular appropriation. He 
lias not, significantly, said what he was doing during that 
period of time: but that is, to my mind, beside the ques¬ 
tion. 

The question is, as of October, 1935, when he did file his 
claims, what did he do? He simply said, “These are my 
chums. 

What did he send to the man to whom he sent those 
claims? “I wish you would see what you could do about 
getting me paid for those things.” That is what he said. 

Let us s<‘o what happened as a reult of that situation. 
There were references to a committee. Mr. Cassell was 
asked to furnish these people with what his claim was on 
that extension commitment. The record is full of 
1612 telephone calls and of letters addressed to Mr. Cassell 
all asking him, in every conceivable way, that he tell 
what the situation was. 

Then what happened ? There was a committee appointed 
for the purpose of arbitration. We have had some dis¬ 
cussion about the question of this arbitration. What was 
the action of the Board ? Was the action of the Board what 
its minutes showed the action was, or was it, rather, the in¬ 
terpretation of the secretary who sent it to Mr. Cassell? 

Whichever one be true—and T think there is but one 
answer—the fact is that when the matter was taken up with 
the president, who was the one to interpret what the ac- 
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tion of the Board was when there was action specifically set 
forth, lie called Mr. Cassell’s attention to the fact that! this 
matter was a matter made discretional by the Executive 
Committee. 

But he did not stop at that. Tie still asked Mr. Ca'issell 
to lot him know what tiie basis of his claim was. We jiave 
in the record a letter, really well before the time ofj the 
running of the statute, wherein Mr. Cassell answers!him 
by savin# that lie did not intend to give any further inform¬ 
ation on this question of his claim for the extension tjund. 

If your Honor please, that letter was at a date wihich 
gave Mr. Cassell still any number of months within wihich 
he might have brought his suit. So, he can’t complain [that 
“I held off because of the fact that I felt this matter (was 
going to be arbitrated.” 

I am saying all that without regard to the fact of 'v’chat 
the cases say with regard to arbitration. T say—giying 
Mr. Cassell the benefit of the questions that can be cited 
about his position—that there was never any acltual 
lfil3 arbitration. The reason for the failure was no^ the 
fault of the Cniversity but was that of Mr. Cassell. 
The falling down of that arbitration occurred at a time 
well within the statute of limitations, when his suit might, 
have been filed, and nothing bad been done by the ITmj’ers- 
ity to lull Mr. Cassell into inactivity. 

He lias offered as part of his evidence the fact that he 
talked to Mr. Crawford and that Mr. Crawford said to jiim. 
“Mr. Cassell, don’t antagonize the Board. You go ahjead. 
I have worked you out of one other situation,” or words 
to that effect. “Don’t go ahead and be precipitate about 
the thing: the thing is going to adjust itself. Don’t! file 
suit.” 

That is what he said Mr. Crawford said. Suppose! for 
the sake of the statement that Mr. Crawford did say that. 
Ts the University to be bound by a personal suggestion 
from Mr. Crawford to Mr. Cassell that Mr. Cassell didjnof 
take a step? Mr. Crawford, as has already been indicated 
to your Honor, was a friend of Mr. Cassell. Mr. Cassell 
said he went to Xew TTaven to see Mr. Crawford and laid 
these matters before him, and that Mr. Crawford, in that 
individual capacity in which the matters were laid befor<* 
him, said. “Don’t you do this” or “Don’t you do that.” 


i 

I 
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Mr. Crawford in any official capacity could not have said 

any such thing, because there is not a scintilla of evidence 

that would tend to show that Mr. Crawford had anv such 

•> 

authority. Before they get to the place where they can suc¬ 
cessfully urge that point, your Honor, they must show tlial 
type of authority. 

I suppose, in fairness to Mr. Magee, since the matter of 
closing tiffs argument is my own, since this is my motion, 1 
should say something also with respect to what I 
Kil4 have in mind on the question of the citations, so that 
he may make answer to those and not be in the po 
sition of having some final word. I have presented to Mr. 
Magee a copy of the memorandum which I furnished your 
Honor. 1 shall not go, therefore, into the detail that 1 
otherwise might. 

The Court. The Court has gone over it very carefully. 

Mr. Haves. I know that vour Honor asked for it with 
* * 

the idea of perusing it. Therefore, 1 need only, since Mr. 
Magee is also in possession of it, advert to the authorities 
rather than attempt to discuss them in any detail. 

On this subject, your Honor, there is one particular case 
to which reference has been made. It seems to be so much 
on all fours with the case we have at Bar that perhaps prop¬ 
erly some comment might be made with respect to it. Tt is 
a Vermont case, if your Honor please. I think perhaps I 
can get over to vour Honor as well bv reading what T 
selected when I had a great deal more leisure as to attempt 
now to urge it upon your Honor verbally, so I shall read 
from what is set forth in this memorandum. 

As before intimated, by reason of the sufficiency of au¬ 
thority in this jurisdiction properly channeling the course 
in the instant case, we shall refer only to the Vermont 
case, previously quoted from, and to a United States Su¬ 
preme Court case previously cited. Here was a suit 
brought against a university, and what the president said 
was a matter brought before the Court. 

“Neither the individual admissions of the members of a 
corporation, established for public purposes and not 
Kilo for the promotion of the private interests of the cor¬ 
porators”— 
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Our position exactly— 

i 

“—nor the personal admissions of its president, or of the 
individual members of its executive committee, respecting 
a debt due from the corporation will prevent the opera¬ 
tion of the statute of limitations upon it.” 

That language is so far beyond the possibility of misinter¬ 
pretation that it need only be read. The case says’fur¬ 
ther : 

i ‘ A party may admit the debt unpaid, and still claipi, at 
the same time, the benefit of the statute bar.” 

Nowhere in this ease, if your Honor please, can anybody 
point to where the University has admitted its indebtedness, 
'l'lie University has said, “We will consider whether oil not 
we have indebtedness. We will refer to the committees to 
find out about the correctness of it.” But nowhere jwill 
you find where there has ever been admission of tlmj; in¬ 
debtedness. 

The only testimony with respect to this admission .was 

the answer of Mr. Devber about whether or not he I had 

* 

heard anything about salary, as far as Mi - . Tassel was Con¬ 
cerned, and he testified that from his experience with! the 
University lie had heard no mention of salary to Mr. pas- 
sell for things in connection with tins extension fund, j 

So, the testimony here is without controversy that tjiere 
has been no admission of liability or indebtedness so far 
as the university is concerned. But this case says that <jven 
if there were, it would not be bar to the statute;. 
Ifilfi Certainly there can be no claim that there has tjieen 
any promise, implied or express, to pay the debt 
bv the Universitv. The Universitv has never agreed to 
any such thing. The University has never been called qpon 
to make any such answer. The University has never kncjwn, 
from Cassell’s point of view, what the basis was except that 
ho did at one time say that “My extension fund is based on 
a contract,” and it is by reason of the amount collecjted, 
which lie made to arrive at the figure, that this suit is 
brought for; but when asked as to the breakdown of that, 
the breakdown which he was basing it in detail, he sayp in 
a communication to the president, well before the tim^ of 
the statute, “I am not going to give you any more inforjna- 
tion.” 


I 
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“It has sometimes been bold that the admissions of a 
member of a corporation may be id von in evidence against 
the corporation where there is a joint interest." 

Nobody is going to make that pretense. Nobody is going 
to pretend that any of the officers who made suggestions 
had any interest. Certain it is there was nobody involved 
as the corporation, the University. 

“It lias sometimes been held that the admissions of a 
member of a corporation may be given in evidence against 
the corporation when* there is a joint interest, as in the 
case of ratable inhabitants of a parish or town: but where 
it is a mere community of interest, the law at the present 
day is well settled that such admissions cannot affect the 
rights of a corporation. * 4 4 The promotion of education 
is the cardinal object of this corporation; and it 
1617 was not established to promote the private interests 
of the incorporators. The admissions of President 
Wheaton”— 

I might insert the name President Johnson as it stands 
at the present time— 

“stand upon the same ground as those of any other mem¬ 
ber of the corporation. 11 is being president of the faculty 
gives him no additional power or control over the funds 
of the corporation. Though it is found that the president 
and Dr. Davis, at and about the time this money was ad¬ 
vanced, were members of the financial committee, yet it 
is not shown what the powers of that committee were: and 
it does not appear that they were members of that com¬ 
mittee when the admissions were made, unless we are to 
presume they continued in such office." 

The parallel of this case seems to be so definitely con¬ 
trolling that I respectfully urge it upon your Honor with 
great emphasis. It perhaps should also be called to your 
Honor’s attention because these are matters that would 
be controlling, as far as your Honor is concerned, by reason 
of the things to which I shall now turn, they being matters 
of decisions by our own Court of Appeals or by the Su¬ 
preme Court of the United States. 

I can very well understand that your Honor might say 
with respect to the Vermont case, “1 appreciate that that 
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case seems to be in point; there are lots of things ithat 
parallel; but I desire to follow the rule of the State of Wis¬ 
consin,” or of such and such a place that might be 

1618 cited in some cases bv mv friend. 

* * 

I now call your Honor's attention to the casje of 
Andreae vs. Kedfield, 98 U. S. 225. In this case there jwas 
a Collector of Customs who unlawfully exacted ccrjtain 
customs, and the complainant instead of suing to recover 
the amount, relied upon a statement of an officer of the Cus¬ 
tomshouse that by the rules of the Customshouse the pres¬ 
entation of his claim to the auditor would prevent the pun¬ 
ning of the statute. 

Your Honor will get the premise there. There wgs a 
situation where there was an unlawful tax, but this ljnan 
saw tit to rely upon the statement of an officer of the Cus¬ 
tomshouse, which was specifically that the rules of the Cus- 
tomshousc were that if he presented that claim to tliejau¬ 
ditor, it would keep the statute of limitations from running. 
Here is what the Supreme Court of the United States spud 
with respect to that: 

“Give the allegations the broadest signification and lan¬ 
guage employed will justify, and it is clear that the conver¬ 
sations attributed to the Secretary of the Treasury find 
the officers of the Customs-house do not amount to a cron- 
tract or a promise that the statute of limitations should 
cease to run in any contingency, whether the complainants 
did or did not cause their claims to be prepared and pre¬ 
sented to the Treasury Department for adjustment and; al¬ 
lowance. * * * 

“Conversations of the kind cannot benefit the complain¬ 
ants, for several reasons.” 

The reasons they outline are the reasons controlling in 
our jurisdiction. 

1819 “1. Because they do not amount to a promise that 

the statute of limitations should cease to run; ancjl if 
they did, they cannot avail the complainants of a new prom¬ 
ise, because they are not in writing.” 

Our jurisdiction has the statutory provision that say, plf 
you are going to rely upon a new promise, then, no matjter 
what anybody says, that new promise has got to be in writ¬ 
ing.” There is no question about that. That is wpat 
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our law specifically provides, and I know that your Honor 
is entirely familiar with it. 

“2. Thev do not amount to a contract to that effect; and 
♦ 

if thev do, thev are without consideration. 3. Thev cannot 
have the effect to estop the respondent from pleading the 
bar of the statute or because both parties were equally well 
informed of all the facts.” 


Is there any question about Mr. Cassell’s being well 
informed about the fact? Is there any question about Cas¬ 
sell's knowledge of the respective relationships of Mr. 
Crawford and the Board of Trustees and of their power 
in a matter of this type? Is there any question that Mr. 
Cassell knew that a word coming to him from Mr. Craw¬ 
ford was not a controlling circumstance as against the 
Board? Was Mr. Cassell dealing in any wise at arm’s 
length with anybody, being lie had been a member of the 
faculty ? Is there any question of his having overreached, 
in any sense of the word? 1 respectfully say to your Honor 
that there is none. 


1(520 “ In actions of debt or upon the case grounded upon 

any simple contract, no acknowledgement or prom- 

iso bv words onlv shall be deemed sufficient evidence of a 
» • 

new or continuing contract whereby to take any case out 
of the operation of the statute of limitations or to deprive 
any party of the* benefit the*re»of unless such acknowledg¬ 
ment or promise shall he made or contained by or in some 
writing to be signed by the party chargeable thereby.” 

1 am suggesting that this question has tolled. It does not 
sav “new terms.” It savs that anv such acknowledgment 
or promise shall be* in writing. 

There are cases in our jurisdiction, if your Honor please, 
which are also enlightening in the matter upon which your 
Honor is now called upon to make a decision. There is the 
case of Hayden vs. International Banking Corporation, 59 
Appeals D. (\ 313, which recites a reference to a number 
of cases which have significantly taken part in making up 
the law in this jurisdiction on this particular subject, and 
by reviewing those citations from this case one will prob¬ 
ably see both the trend of the authorities and the references 
that are significant in our jurisdiction. That case, if your 
Honor please, in 59 Appeals I). C. 313, says: 
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“The Court in Hornblower vs. George Washington Uni¬ 
versity, 31 Appeals D. C. 64 * * * said”— 

and as 1 go along, your Honor will see that the references 
are made in each instance to cases already determined in 
our jurisdiction. Your Honor lias heard before some ref¬ 
erence to this Hornblower case. There was kome 
1621 other matter in which we had occasion to address 
your Honor, and Mr. Magee made reference tjo it, 
pretending to get some comfort from the Hornblower lease 
at that time when he cited it to your Honor. 

1 view it as being one of the controlling matters in! this 
case, which you are called to pass upon. 

“The Court in Hornblower vs. George Washington [Uni¬ 
versity, 31 Appeals D. C. 64 * * * said: 

“ ‘A number of cases, English and American, are cited 
by counsel for plaintiffs in support of the claim that: the 
Jetter written by President Needham should operate to 
estop the running of the statute of limitations in favor of 
the defendant corporation. A careful examination of the 
decisions cited discloses that in each case the writing relied 
upon acknowledged a debt due from the writer. This sterns 
to be the test. There must be some statement that is equiva¬ 
lent to an acknowledgment of indebtedness.” 


1 ask your Honor to search very carefully through the 
testimony before you to find where this University; the 
defendant in this case, has acknowledged its indebtedness. 


“Again, in Catholic University of America vs. Wajgga- 
man, 32 Appeals D. C. 307, 318, Mr. Justice Van Ofsdel 
said: 

“ ‘In this District (Code, Section 1271”— 


That is the section I just read— 

“31 Statute at large 1390, Chapter 854) it is not required, 
as in some jurisdictions, that there shall be both ail ac¬ 
knowledgment of the debt and a promise to pay in writing, 
to remove the bar of the statute of limitations. The ac¬ 
knowledgment need not be in any particular fbrm, 
1622 or contain any particular substance. It is sufficient 
if the writing be such that the admission of the debt 
as n subsisting one, and the willingness to pay, majv be 
reasonably inferred.’ ” 


i 

i 
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This is the case which, if any, gives Mr. Magee the most 
favorable proposition. Listen to the language: 

“ ‘It is sufficient if the writing be such that the admission 
of the debt as a subsisting one, and the willingness to pay, 
may be reasonably inferred. The acknowledgment need not 
be express, but may be inferred from the facts or acts of 
the debtor. It must, however, be distinct, unqualified, and 
unconditional, and must refer to a present existing debt.' ” 

I challenge my friend to show any such thing in this 
case. 

In the case of Strong vs. Andros, 34 Appeals I). C. 278, 
the Court said: 

“It will be observed that the Code makes either an ac¬ 
knowledgement or promise sufficient to relieve the bar of 
the statute of limitations. Both are not required. ‘The 
acknowledgment need not be in any particular form or con¬ 
tain any particular substance.’ Catholic University vs. 
Waggaman, 32 Appeals D. C. 318.” 

And again, in Green vs. Reeves, 47 Appeals I). C. 85, 86, 
the Court citing prior decisions of this Court, said: 

“ ‘A distinct and unequivocal acknowledgment by the 
debtor of the debt as a still subsisting personal obligation 
constitutes an implied promise to pay it, and this, 
1623 “according to all the authorities, is all that is re¬ 
quired to remove the statute in the case of a simple 
contract.” ’ ” 

I again challenge my friend to show any distinct, un¬ 
equivocal acknowledgment by the debtor in this case that 
there was any subsisting obligation at any time. 

Here is an additional quotation from the George Wash- 
in gt on Univcrsi t v ea se: 

“While a defendant cannot avail himself of the bar of 
the statute of limitations if he did anything to induce the 
plaintiff to delay bringing suit, a mere agreement to arbi¬ 
trate and the selection of an arbitrator, not followed up by 
any steps by the plaintiff to have the matter submitted, or 
any act by the defendant to prevent submission, will not 
estop the defendant from relying on the statute.” 
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Iii our case we not only do not have any question of 
estoppel on the part of the defendant as far as arbitration 
is concerned, but we have the suggestion of arbitration 'and 
estoppel made by the plaintiff, who came in and said, “I 
shall give no further evidence to the committee which 'you 
have appointed or to this arbitration committee.” 

I say to your Honor that those things are controlling in 
this case. 

Then, may I call your Honor’s attention finally, before 
1 attempt to answer whatever my friend may choose to jsay 
to you on this proposition, the case of Shepherd vs. Thomp¬ 
son, 122 U. S. 231? This is also significant, not only 1 be¬ 
cause of the fact that it is a decision of the United 
1624 States Supreme Court but also because this dase 
went up from our courts. It is a D. C. case that jvas 
finally decided by the Supreme Court of the United States. 
In that case the following language is used, by the Court: 


“In order to continue or to revive the cause of actjion 
after it would otherwise have been barred by the statute, 
there must lie either an expressed promise of the debtor to 
pay the debt or an express acknowledgment of the debt 
from which his promise to pay it might be inferred.! A 
mere acknowledgment, although in writing, of the debt! as 
having once existed, is not sufficient to raise an implication 
of such a new promise. To have this effect there mustj be 
a distinct and unequivocal acknowledgment of the debt as 
still subsisting as a personal obligation of the debtor.”' 


That, if your Honor please, is the law in this jurisdic¬ 
tion, the law established by a case in our own Court] of 
Appeals, and the law as affirmed by the Supreme Court 
of the United States. 


Mr. Justice Gray, speaking in that same case, said: i 

“In the case presented, it is held: that an instrument 
which contains no promise of the defendant personally] to 
pay the debt, and no acknowledge or mention of it as Ian 
existing liability, but merely provides for the application 
of certain pledged property to its payment, does not amount 
to a new promise, express or implied.” 

In other words, if your Honor please, in that case thfere 
is a suggestion that where there is even set aside 
162f) certain pledged properties as an evidence of things 




1140 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


that could be used for payment, the Supreme Court says 
that that is not sufficient; there has got to be an actual 
promise or an actual acknowledgment of subsisting indebt¬ 
edness. That we do not have in this case. 

I do not know whether vour Honor wants me to address 
him on the question of whether or not there is any cause 
of action that has been had against this University by rea¬ 
son of the fact that there has been no promise on the part of 
the University, no pretended promise on the part of the 
University, or any showing that any person who allegedly 
made any promise was an officer of the University au¬ 
thorized so to do. If your Honor wants me to do that, I 
suppose it is sufficient to say that in this case your Honor 
has no action by the Board of Trustees, by the Executive 
Committee, or bv anv other committee under the terms 
of which Mr. Cassell has ever been employed, nor promised 
to be paid for the work which lie has done. 

We do not pretend that Mr. Cassell did not work for 
the University; we know that he did. We do not pretend 
that Mr. Cassell did not do a wonderfully good job; we 
know that he did. We have congratulated him on the good 
job that he did. We have let him understand our grati¬ 
tude. 

Mr. Cassell was not the onlv one making sacrifices, if 
your Honor please. Howard University is the capstone of 
Negro education, and there was a possibility of doing a 
verv wonderful, noble thing. Mr. Cassell, we conceive, was 
lending himself to that proposition, lending himself not 
only because of what, from his own point of view—and I 
do not say that there is anything wrong about it; on 
1626 the contrarv, I sav it is a verv natural thing—Mr. 

Cassell conceived that he had an inroad on what to 
him appeared to be millions of dollars worth of architect¬ 
ural work, and Mr. Cassell, believing he would make an 
inroad and that any such thing would inure to his own 
benefit, did the thing he might have been expected to do. 
He lent himself with untiring effort, as has been suggested, 
to the doing of this job. 

But the point is, if your Honor please, and the thing 
which your Honor must decide, is: Because he saw fit to 
do that, may he, after he does those things, and after he 
comes in now and says to your Honor, “Up to here were 
gratuities, but here begins what I was expecting to be paid 
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for, but I gave no word to those people with respect tjo it; 
I didn’t suv anything to the Board of Trustees about ex- 
pecting to be paid for it; I didn’t say anything to the Exec¬ 
utive Committee about expecting to be paid for it; I re¬ 
lied on what Dr. Johnson had said to me about it, because 
of the fact that he had indicated to me that I would be 
paid”—if we take that at its best value and we adc| the 
possibility of a denial, which we do not now have becjause 
of the fact that that stage of it has not been and, inj my 
respectful opinion, should not be reached—if we take his 
version of it, because of the fact that Dr. Johnson sajd to 
him, “I’ll see whether or not I can get vou some money for 
what vou have done,” does that mean that the University 
would be liable to him for any amount as his salary o^- for 
any amount as far as quantum meruit is concerned?! 

The record has shown, and it is shown by Mr. Cassell him¬ 
self, that, having referred to the $7,500, Dr. Johnson testi¬ 
fied, “What did I do? Mr. Cassell prepared s<j>me- 
1627 thing for my signature. I was unwilling to sign what 
he prepared for my signature, because there were 
certain implications in that letter to which I was not grill¬ 
ing to commit mvself. But I don’t want vou to misunder- 
stand me. 1 said I would take it up with Mr. Arnettj. I 
did that, but I did it unsuccessfully.” 

‘What did it show? Did it show $7,500 per annum as asked 
for by Cassell? Oh, no. It showed that for the extension 
program, the future plan, Dr. Johnson indicated to liijm a 
willingness to and did try to get $7,500 to cover that project. 
At one time he said, he thought it would take 15 months; at 
another time, IS months. That was the testimony as| ad¬ 
duced by the plaintiff’s case, if your Honor please. 

I respectfully suggest that there has been no showing of 
any kind or character of any step taken by the University, 
by the corporation as such, which amounts to a promisp to 
pay Mr. Cassell anything for this alleged extension Work 
which he did. 

The law is, if your Honor please, if, as a matter of fjact, 
he is on a salary—and there cannot be much question about 
his being on salary; we have heard lots of suggestions 
about application to a particular appropriation—“Where 
shall this one be applied?”—but the record cannot be| be¬ 
lied, because Mr. Cassell’s own statement throughout |the 
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record will show that he was on a salarv. He knew he was 
on a salary. He knew that the University simply imple¬ 
mented Government funds to pay him a salary such as they 
determined upon. The question of increases of salary were 
every time directed to the Univrsity and not to the Govern¬ 
ment. Whenever there were increases, he got them. He 
asked for them, and he askd for them as salary, and he was 
under salary. Whether or not the University imple- 

1628 mented the appropriation as against Chemistry or 
as against Librarv was a matter of their own deci- 

sion. 

In each instance whatever the Government contract 
showed followed the action taken l>v the Board of Trustees, 
so they were simply allowing that fund to be implemented 
in order to make the University pay Cassell his salary. 

Where a man is on salary and where he is called upon for 
service, and where he responds for those services, the law 
is that he cannot be imagined as charging- for extras unless 
he makes that claim for extras or unless there is an agree¬ 
ment for extras. That hi* cannot pretend in this case, be¬ 
cause the onlv reference hi* makes to it is the alleged refer- 
enee to Dr. Johnson, which did not relate to the extension 
program. 

I respectfully surest that there ought to be at this stage 
a verdict directed in favor of the defendant. There has 
been no showing that there was anv contract in addition to 
the salary or upon quantum meruit, because the only theory 
on quantum meruit was that the University had sat idly 
by and accepted the services for which they should rightly 
pay; that they had sat idly by and allowed such a situation 
to exist, and that, therefore, someone had a right to deter¬ 
mine what was fair and reasonable value for the services. 

In order to arrive at that valuation, Mr. Cassell’s own 
testimony is, if your Honor please, to my mind the best 
answer. What does he sav? “The verv great volume of 
this work which I did, I did as a gratuitv.” 

Xow, if your Honor please, if he did this great work as a 
gratuity; if, as a matter of fact, this great volume of work 
that was done, as far as the advance planning of 

1629 these projects were concerned, was done as a gratu¬ 
ity. why, under high heavens, would the trustees have 
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considered that the collating of reports brought in by cither 
concerns whom they were paying, or who were receiving 
commissions, was going to lie made a matter of pay in jsuch 
wise as to say, “Well, you accepted services, and therefore 
you had reason to believe you were going to pay for them.” 

The only testimony we have before your Honor is ithat 
there was never a suggestion of pay, before Cassell, an<jl his 
own testimony indicates that there was no theory ijipon 
which the trustees would have anticipated that there!was 
any anticipated pay on Mr. Cassell's part, and the time did 
not come, if your Honor please, when there was an actual 
demand for pay raised by Cassell until he saw that hi {5 re¬ 
lationship with the University, as far as his inroad of his 
monopoly on architectural work was concerned, was per¬ 
haps at an end. Then, for the first time, he raises an Issue 
with respect to pay to which he alleges he himself wjould 
be entitled. 

I respectfully suggest that at this stage of the case there 
should be a direction of a verdict in favor of the defen¬ 
dant for the reasons 1 have just given and, of course j for 
the reason that T have just urged upon your Honor, naihely, 
that the statute of limitations has run and there has been 
nothing to toll. 

! 

Riding of flic Court 

The Court. Addressing myself first to the contention of 
the defendant that the plaintiff should not be paid forjthis 
extension work, which is the issue in this case, the Court 
thinks it is proper first, although it is not vital to the deter¬ 
mination of that question, to call attention to the fact that 
the evidence in the case is not that Mr. Cajssell 
1030 waited until he found that his connection with] the 

Universitv was to be severed before he madeianv 
• •* 

contention that he was to be paid for this extension Work. 
There were letters written in 19*20 and also in 1930, in wfhich 
he set forth the amount he thought he ought to have. | 

Mr. Hayes. If your Honor has in mind the commujiica- 
tion that my mind turns on, the letter of April 30 and the 
letter written to Mr. Arnett, there was a letter of Novem¬ 
ber 20, 1929, addressed to Mr. Arnett and then a memoran¬ 
dum of April 30. Are those the two to which your Honor 
refers? I 


| 

l 

I 
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The Court. Thcv mav be. 

% • 

Mr. Hayes. If those are the two, then a perusal will 
show that there is not one word, not a syllable, that refers 
to this extension fund proposition—not one syllable. 

The Court. That is not the Court’s interpretation of 
those documents. I refer to that only in view of the fact 
that counsel for the defendant in practically the last state¬ 
ment he made said that there had never been any claim that 
the plaintiff should be compensated for those services. 

Now, stripped of a mass of testimony, which apparently 
has not changed what appears to be the picture, the evi¬ 
dence—the undisputed evidence up until this time is that 
so far as the plaintiff’s salary was concerned, he was work¬ 
ing under a contract which defined the services which he 
should render for the compensation indicated in the con¬ 
tract. The undisputed evidence also is that so far as the 
extra thousand and fifteen hundred dollars that he received 
was concerned, he received that for maintenance. There¬ 
fore— 

Mr. Hayes. When your Honor says “the extra thousand 
and fifteen hundred,” does your Honor mean— 

1631 The Court. It was increased to $1,300. 

Mr. Hayes. $1,000 and then $500 more? 

The Court. Yes. As I said, the undisputed evidence is 
that this thousand dollars, in one case, and fifteen hundred, 
in another, was paid to him for maintenance. 

Now, without expressing an opinion as to whether there 
was or was not an express contract on the part of the Uni¬ 
versity to pay the plaintiff for those services, the defen¬ 
dant cannot say that it did not know that the services were 
being performed. The defendant cannot say that the ser¬ 
vices were not outside the scope of maintenance and out¬ 
side the scope of written contracts which provided for the 
salaries. Therefore, the presumption of law is that the 
plaintiff must be paid for the services. If not under an 
express contract, then what the services were worth. 

Up to this time there is not in the case, in the Court’s 
opinion, any evidence to the contrary. 

When you come to the question of limitations, there ap¬ 
pears at first to be some difficulty. Rut upon a clarification 
there is not any real difficulty. 
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A promissory note conies due and it is not paid. There¬ 
fore, the statute begins to run the day after the due date 
of the promissory note. An accident happens in which; the 
plaintiff alleges liability on the part of the defendant] be¬ 
cause of the defendant’s negligence. Limitations begih to 
run the day after the accident occurs. 

Here we have a case where it is impossible for anyone 
to fix the exact date when these services terminated. The 
only thing that can be done is to ascertain whejther 

1632 or not they terminated prior to the 4th of June, l£)33, 
and for the present I am leaving out any question 

of the doctrine of limitations or the question of the doctjrine 
of estoppel. 

1633 Now, the evidence in the ease is that audits \yere 
made annually— 


Mr. Magee. Evcrv six months, as a matter of fact. 

The Court. Everv six months, and that when these 
audits were made the plaintiff assisted the auditors ini go¬ 
ing over the audits. He was expected to do that as part 
of his obligation to the Universitv, not onlv to state!his 
accounts, but to assist the auditors, and the assistance to 
the auditors was just as much a part of his duties as jthe 
making up of the accounts, and the undisputed evidenep is 
that he did his large work in June, July, and August} of 
1933, in assisting the auditors in the examination and veri¬ 
fication of his accounts, which was part of his duty; tmd 
assuming that this obligation, if there is an obligation,! on 
the part of the University did not accrue after he had per¬ 


formed his last duty, if he had brought suit prior to |the 
time lu* finished his work with those auditors and prior to 
the time that they filed their report concerning the correct¬ 
ness of his account, the Universitv could verv well have 
come in court and said that liability had not accrued at fche 
time it was brought. 

The point is made, very properly—there is no criticism 
of the argument; the argument was unusually good as nujide 
by defendant’s counsel—that the plaintiff recognized the 
end of his connection with his project by a certain letter 
which he wrote in which he called attention to the fact that 
he was filing or had filed his final account, but it is pot 
only the plaintiff’s action which determines the beginning 
of the period through which the statute of limitations shall 
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run; the action of the defendant also tolled the beginning 
of the running of the statute. Certainly the defendant 
can't be heard to say that the plaintiff's action in 

1634 doing the customarv thing and the necessarv thing 
of cooperating with the auditors in verifying his 

own account is not part of his duty. You see, in order prop¬ 
erly to understand just what the statute of limitations is, 
you have got to get its background. Tt is a statute that 
tolls. It is a statute passed for the purpose of barring 
stale claims, and certainly as long as this audit, this veri¬ 
fication of plaintiff's account, was being gone over by plain¬ 
tiff and defendant, it cannot be said that the claim began 
its stale period. 

Xow, it is not necessary, therefore, to decide as to whether 
or not the Kelly Miller transaction was a continuation of 
these services. It is not necessary to determine whether 
or not the services had ever terminated. It is not neces¬ 
sary for this Court to pass upon whether or not there was 
a twilight period where it is impossible to say whether the 
plaintiff was employed or not employed. It is not neces¬ 
sary for the Court to pass upon what effect should be given 
to the Flexner letters of March 24 and March 30, 1933, in 
the lirst of which Dr. Flexner tells the plaintiff that he is 
thereafter to do what he is told to do by the University 
and in the last of which he tells the plaintiff that his ser¬ 
vices are to be continued as thev have before, because the 
Court holds as a matter of law that the services rendered 
in June, July, and August of 1933, were services rendered 
concededly in connection with the work which even the de¬ 
fendants do not claim terminated prior to April 20, 1933, 
and [he motion is overruled and the Court will now adjourn 
until tomorrow morning. 

Mr. Hayes. I do not suppose it is necessary to note an 
exception, under the new rules? 

1635 The Court. 1 do not think so. 

Mr. Magee. Exceptions are abolished. 

Mr. Hayes. Of course, I do so without prejudice to re¬ 
newing my exceptions at the end of the entire case. 

The Court. Oh, of course. 

(Thereupon, at 3:20 o'clock p. m., an adjournment was 
taken until tomorrow, Friday, March 8, 1940, at 10 o’clock 
a. m.). 
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1636 Opening Statement on Behalf of Defendant 

Bv Mr. George E. C. Haves 

I 

I 

Mr. Hayes. Ladies and gentlemen of the jury, the! de¬ 
fense is now about to put on its case, as is the orderly pro¬ 
cedure of this trial, and I am hopeful that 1 can call your 
attention to what the issue of this case is, in order to ayoid 
what otherwise might be a misapprehension on your part 
as to what the attitude of the defendant is toward this case. 

I might sav at the very outset that there is no issue 
raised by the defendant that Mr. Cassell has done the work 
that has been displayed before you. We raise no issue as 
to that. There is no issue as to the fact that the workjhas 
been done in the manner in which you see it has been dis¬ 
played before you, because we raise no question as to that. 
We concede that the work has been done as outlined. We 
concede that, for the sake of the statement, it might have 
required Mr. Cassell to work on occasions at times bey bud 
the ordinarv hours of those of what we consider the work- 

* • • • • I • 

aday hours. But the point in this case, gentlemen, is sim¬ 
ply this: Was Mr. Cassell a salaried employee of Howard 
University? If he were such a salaried employee, wtere 
the things that he did things which came logically eitjher 
as a part of his employment or were they things done jun- 
der such circumstances as the University had reason! to 
believe that Mr. Cassell was doing them either in the natjure 
of a gratuitv, to which vou have heard him refer, or: bv 
reason of the fact that he was attempting to help out! in 
what, from the University’s point of view, was at teat 
time a very important project? 

Now, in approaching this subject we will want you ladies 
and gentlemen to bear in mind that this is not the ordinarv 
business corporation; this is a corporation for ejdu- 

1637 cational purposes and at the time when this work 
was done there was this project, a twenty-year proj¬ 
ect, not simply of building, but a twenty-year educational 
project, and that a part of that educational project \vas 
this building situation; and remembering that, we Will 
want vou to realize as well that not onlv was Mr. Cassell, 
but that the deans, the professors, and the officers of jthe 
University, all without stint, without regard to time, wj?re 
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lending their efforts in this attempt to put over this pro¬ 
gram that meant what it <iUl as an educational project for 
the use of the group to which they all belonged. 

Xow, that was the way in which this work was done, and 
we expect to develop to your satisfaction that Mr. Cassell 
did this work mindful of those situations, that he did that 
work and as he went along in it you will see the build-up, 
you will see how, as he went along, he called the attention 
of the University to the fact that, ‘‘Well, you put more 
upon me than I can reasonably do. My salary is for one 
particular thing, but you are loading on me these particu¬ 
lar things, and therefore you will have to give me more 
help. You are making these additional things, and there¬ 
fore you will have to give me more money,” and the Uni¬ 
versity, mindful of that situation, did attempt to do and 
did do for Mr. Cassell the various things that he asked. 
It did increase his help from one person at the time that 
he went there to eleven persons at the time when his rela¬ 
tionship was severed. They did increase his wage from 
85,000 at tlie beginning of the project to $7500, being re¬ 
minded, of course, that $1500 of that $7500— 

Mr. Magee (interposing). Are you going to ex¬ 


plain the $1500 or 


$7500 ! We had some concessions 


made in this case. 


The Court. Of course, the defendant’s counsel in his 


opening statement has a right to state what he intends to 


prove. 

Mr. Magee. I just want to get that clear, because I 
thought they made concessions to the contrary. Go ahead. 

Mr. Hayes. You stopped me in the middle, apparently. 

Mr. Magee. 1 apologize. 

Mr. Hayes. That is all right, Mr. Magee. 

I was about to say, ladies and gentlemen of the jury, that 
we have conceded that $1500 of the $7500 was given to Mr. 
Cassell for maintenance, but the fact still remains that 
Mr. Cassell's salary at that time was $7500. 

Xow, we expect to show you that the idea now attempted 
to be injected that Mr. Cassell was to get $15,000 as a 
yearly compensation was entirely out of step not only with 
the project itself but with everybody else’s salary con¬ 
nected with that University and that it was not in the 
contemplation either of Mr. Cassell or of the trustees or 
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of the persons to whom representations were made j with 
the idea of getting this money for this project that! any 
salaried officer of the University would be paid any j such 
salary as would amount to $15,000 that Mr. Cassell! now 
indicates to you was the amount that was promised hiijii. 

We expect to show you that the $7500 discussed between 
the president and Mr. Cassell was not at all a question of 
a $7500 per annum wage that was promised him, but, on 
the contrary, that at the time when Mr. Cassell started 
this future plan the president, mindful of the fact that!that 
was quite a helpful circumstance and that based upon|that 
would be made the appeals to these philantrophic 
1639 organizations, did say to Mr. Cassell that he wjould 
attempt to get him paid for it and that he dicjl at¬ 
tempt, in accordance with his promise to Mr. CasseU, to 
get him paid for this project. 

We will show you what, their answer was with respect to 
it and then, as a matter of fact, they expressed unwilling¬ 
ness, for reasons which will be brought out in the t'esti- 


monv. 

» 

Appropriations did come in and from that date on there 
was no representation made by either of them with j ref¬ 
erence to this $7500. We will show you that that $7500 
build-up began at a time even before there was any exten¬ 
sion fund, and we will show yon that the $7500 build-up 
went in originally as an eighteen month proposition!, at 
which time Mr. Cassell said, “I will take $7500 for! the 
project.” There came a period when he said, “T will fake 
fifteen months with the same $7500,” but never a sugges¬ 
tion that there was any promise of $7500 for the worlf on 
this so-called extension fund. 

We expect to show you as a part of the very build-upj the 
work performed by the plaintiff, with which, as I said,; we 
are raising no issue, but that certain of the things wljiich 
were magnified for your examination we believe we Will 
be able to show you were, as a matter of fact, no great! no 
prodigious tasks, because with respect to the statenjent 
which you have heard with respect to the question of jthe 
progress reports, we will show you what these progress 
reports are. There are eight or nine of them. It is puij-elv 
a matter of duplication, addition of a few figures, that you 
could say to the stenographer with the day book, “IlerC is 


l 
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what we did until the last item. Add them up.” That is 
all it could be, because it is merely a repetition. 

1640 I say that again not with the idea of minimizing Mr. 
Cassell’s work. We know that he did certain things. 

We know that he did certain things as a part of what we 
conceived as being a noble project, to which all persons 
were lending their aid. We expect to show you that every¬ 
body else without exception did the same type of thing. 
The president of the University worked day in and day 
out, and he was responsible for the getting of the moneys, 
and, as a matter of fact, we will show you that he was re¬ 
sponsible for the getting of the money, rather than that 
the money was obtained by Mr. Cassell, because Mr. Cas¬ 
sell’s contribution to that was to make the physical build¬ 
up upon which the application could be made, but the 
actual contacts, the actual persons who were contacted were 
persons whom the president, before his contact even with 
the University, had been able to interest in matters of this 
character, and he was the one who carried these things 
forward. 

We will show you that he worked day in and day out. 
We will show you that the deans, the professors, and other 
persons in this University lent their efforts and nobody 
has made anv such claim for anv services, because they did 
not comtemplate any such claim. 

We will show you that Mr. Cassell did not contemplate 
it at the time he went in, and that his communications show 
it, that his communications show that he was desirous that 
the Universitv be mindful of this and that thev take it into 

» m 

consideration, which we did. 

We will show you that as the program went along and he 
realized for the first time that there was a possibility that 
as a part of this gigantic building program this was 

1641 going to be made a competitive matter as far as 
architects were concerned, and for the first time he 

decided that he would make claim for this work which he 
had done. 

We expect to show you that the gentlemen who came be¬ 
fore you here as experts—they are experts, of course; they 
know their own line—were not mindful of and did not con¬ 
sider the relationship in which Mr. Cassell was, as distin¬ 
guished from a person who was coordinating an invest- 
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ment building, where there is purely a <]uestion of financial 
statements, that they did not take into consideration that 
the work being done by Mr. Cassell was being done for!the 
most part or a large part by persons working for the TjJni- 
versitv, that thev did not take into consideration that he was 
a salaried person already and that these things might be 
taken into consideration as an incident of his employment. 

We expect to show you all of these things and when! we 
have shown you all these things we shall expect at jtlie 
proper time a proper verdict. Thank you. 

Evidence on behalf of the defendant 


Thereupon Dr. Mordecai W. Johnson was called as a 
witness on behalf of the defendant and, having been previ¬ 
ously duly sworn, was examined and testified as follows: 

j 

Direct Examination 


Bv Mr. Haves: 

Q. Dr. Johnson, I think already in the matter in whlich 
you were called by Mr. Magee you have indicated to the 
jury something with respect to your own qualifiica- 
1642 tions and as to your educational background and jtlie 
like, and I shan’t ask you to repeat that. There cajmc 
a time, didn't there when you were called to Howard Uni¬ 
versity as its president? A. Yes, Mr. Hayes. I was selec¬ 
ted by the board of trustees in June of 1926 and I bewail 
work September 1, 1926. 

Q. Dr. Johnson, when you came to the University will >'011 
give me some idea as to what the set-up was that you there 
found and what, if anything, were the problems that jtlie 
University was at that time facing, and as a part of that 
situation you might give us some idea as to the trustees 
and as to the personnel of that trustee? A. May I lnjivc 
reference to the catalogue there (indicating), so I can 
speak ! 

Q. Is this (indicating) what you want? A. And the cata¬ 
logue, too, please; both of them, please, sir. 

(Mr. Hayes handed documents to the witness.) 

The Witness. When I came to Howard Universitv j in 
1926, I found, as L already knew, a complex institution com¬ 
posed of nine schools and colleges—a College of Medicihe, 
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a College of Dentistry, a College of Pharmacy, a College of 
Law, School of Religion, College of Liberal Arts, College 
of Applied Science, College of Education, and a College 
of Music. It is the only institution of its kind for colored 
people in the United States, and probably itself would never 
have been in existence but for the help of the Federal Gov¬ 
ernment, which had been given, in one way or other, since 
about 1S79. 

I found something more than 2,000 students at the in¬ 
stitution. Tliev were being taught bv something more than 
150 teachers, about GO of whom were on full time 

1643 and the remainder on part time—that is, the Uni¬ 
versity did not have money enough to pay anything 

like an adequate staff of teachers, and so what the trustees 
did was to pick out eminent men from the city of Wash¬ 
ington who were practicing medicine or law or dentistry 
and persuade them to give part of their time to Howard 
Universitv for a nominal sum. In that wav we were able 
to bring our students in contact with some of the most 
distinguished and able men in the city of Washington, 
such as judges on the bench and physicians of the highest 
rank, for what you would call a nominal sum. 

The school was operated by an independent self-per¬ 
petuating board of trustees composed of twenty-four mem¬ 
bers, under the patronage of the Secretary of the Interior, 
who is the patron of the institution so far as the Govern¬ 
ment is concerned, and he is the one through whom all of 
our approaches to the Congress are made. 

The trustees are divided into three classes of eight, and 
one of these classes of eight goes out of office at the end 
of each vear, so that the board is refreshed bv one-third 
of its membership at each annual election. 

We have been fortunate—had been up to that time and 
have continued to be fortunate—in securing for that board 
of trustees some of the most eminent and able men in the 
United States. When I came to the University the chair¬ 
man of the board, as I remember, was Justice Peele. 

I remember him verv well, because he was an old man 
and he said himself that “Like Simeon, I have longed to 
see a colored man in the presidency of this institution. 
Now I have had a chance to participate in the elec- 

1644 tion of a colored man, and 1 am willing to retire. I 
think that my prayers have been fulfilled.” 
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He was succeeded by General John H. Sherburne, anj emi¬ 
nent general in the World War, and he was succeeded in 
the chairmanship of the board by Mr. Abraham Flexner, 
one of the ablest educators in the United States, ajman 
who has rendered a very great service to the nation bv his 
written contributions to the literature on education! and 
for many years was the chief officer in the General Educa¬ 
tion Board. That is a board established by Mr. Joh|n D. 
Rockefeller primarily for the purpose of helping educa¬ 
tion in the Southern States. 

Mr. Ficxner also, as you probably know, later became 
president, or chairman, of the Institute for Advanced Stjud.v 
associated with Princeton University. 

Now, associated with Dr. Flexner on that board, besides 
these eminent men whom 1 have named, were others, Such 
as Theodore Roosevelt, Jr., who served for a considerable 
period before he went to the Philippine Islands; Professor 
Albert Buslmell Hart, who is generally known as the Dean 
of American Historians, the great Harvard professor, who 
was chosen by the Congress to be the man to work up the 
materials for the recent celebration of George Washing¬ 
ton’s Centenary. 

I wonder, your Honor, if I may have reference to a njiem- 
orandum ! 

The Court. Yes. 

The Witness (referring to a document). There was! Mr. 
George Foster Peabody, an eminent southern gentlejman 
who came into wealth and who wished, through Hovi'ard 
University, to make some helpful contacts with! the 
1645 colored people on the level of higher education to 
supplement his work in the field of industrial land 
agricultural education at Hampton Institute. 

Then there was Dr. Walter G. Crump, who is probably 
one of the two or three most eminent surgeons in New 
Y’ork City, founder and leader of the Flower Hospital of 
the Homeopathic tradition. 

On the side of the colored men—I won’t name all of! the 
members—I want to name another—two more—because he 
is now chairman. The now chairman, who came on | the 
board some time in 1933, as I recall, was Mr. T. L. Hungate, 
the controller of Teachers College in Columbia University. 
Associated with him was Dr. Thomas Jesse Jones, I the 
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eminent executive of the Plielp Stokes Foundation, which 
lias for a number of years made surveys of the education 
of Negroes in America and Negroes in Africa for the pur¬ 
pose of helping the governments both in the United States 
and in Britain to understand and to guide intelligently the 
problems of education affecting these peoples. 

There is also Dr. George Coleman, who is an executive in 
the Babson Foundation and a man who founded the forum, 
movement in the United States. There was also Dr. Lev- 
erett Lyon, of the Brookings Institution in Washington, 
who is now distinguished for his studies in the held of 
economics. 

On the side of the colored man, for the board has been 
for a long period bi-racial in its character—one of the most 
beautiful things about it is that in all the historv of the 
University there has never been a division in the board 
on the basis of race, and on every question which the board 
has divided there have been members of both races on both 
sides. 

Among the colored men on the board: Dr. Jesse 
104(1 Moorland, one time senior secretary of the Young 
Men’s Christian Association, who conducted the cam¬ 
paign throughout the United States for the development of 
Young Men’s Christian Association buildings for colored 
men, put up about twenty-five buildings and raised the 
money for them in several cities. 

There was Dr. John R. Hawkins, who was the financial 
secretary of the African Methodist Fpiscopal Church and 
handled their affairs with eminent competence over a period 
of twenty years, I judge. 

There is Mr. Young, editor of the Norfolk “Journal and 
Guide,” who was the only colored man recently selected 
by the Richmond “Times Dispatch” as the ten most help¬ 
ful citizens in the state of Virginia during the last year, be¬ 
cause of the sanitv and balance and constructive character 


of the editorials and news in his paper. 

Then there is Mr. C. C. Spaulding, the head of the North 
Carolina Mutual Life Insurance Company, who also runs 
a bank in Durham. He is also president of the National 
Negro Business League, and he has made such an eminent 
success not only of his business in Durham but in his human 
relationships that fully thirty per cent of the depositors 
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in his little bank are white working men who have clonfi- 
dence in his character and in his judgment. 

Among them was the Honorable J. C. Napier, for ailong 
time register of the treasury, a colored man, now eighty- 
four years of age, whose career in Nashville, Tennessee, 
has been so helpful that the city council has caused! his 
photograph to be hung in the replica of the Parthejnon, 
which has stood as the chief public building in Nashville 
for fifty years, I judge. 

1647 I won’t go through the entire list, but this isj the 
type of person on this board, and you may imagine 

what a thrilling experience it was to me, a young man, join¬ 
ing to such responsibility in a wholly unexpected manner, to 
be able to put my recommendations and ideas from tinje to 
time before such men to receive their criticism and t6, at 
some times, of course, receive their approval. 

By Mr. Haves: 

Q. Dr. Johnson, will you give us just in a word the jway 

in which the University was created? A. The Univ 

was created as the result of a prayer meeting in the 

gregational Church at the corner of Tenth and E Streets. 

That was right after the Civil War in 1866, in November. 

They were holding prayer meeting there that night hnd 

somebody in the prayer meeting spoke of a fine piece of 

work that a white women in the citv here was doing for 

little Negro children. He said he had never seen anything 

like that done before and he said he didn’t have anv idea 

* | 

that there was such a possibility as that, and he wondered 
if the time had not come for some more ambitious effort 
to be made to educate the children of the slaves, who then 
had no educational assistance, and he proposed it as a nat¬ 
ter of serious consideration, and asked a few men \i'ho 
would be interested in further discussion of that matter to 
meet him the next night at his home. 

They did meet, and to make a long story short, Genejral 
Otis Oliver Howard came to be among their number, the old 
general of the Civil War who had participated in forty - 
three battles, and who felt strongly that if we were going 
to overcome the effects of the Civil War as quicjkly 

1648 as possible, an effort ought to be made to educiate 


eilsitv 
: (foil- 
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the slaves and their children and to educate the so-called 
poor white population, who had never held any slaves 
but who had lived up in the mountains of the South and 
had never had any educational advantages. 

It was his hope to be able to promote the education of 
these two groups of people, and so he helped to found, I 
suppose, some forty institutions, among which Howard 
University was one, and the Lincoln University in Tenne- 
see, Cumberland Gap, for the mountain whites. 

He became president of Howard University, and for a 
longe time lived on the campus, and the institution is now 
named after him. 

Q. Doctor, what 1 have more specifically in mind is, was 
it created by an Act of Congress? A. Yes, it was created 
by an Act of Congress on March 2, 1867. 

The Court. Will you step down? 

Let me talk to counsel. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

The Court. The Court does not want to say anything in 
the presence of the jury. This case was supposed to take 
five da vs. It has taken three weeks todav. The Court can- 

w * 

not control, and cannot undertake to control, matter which 
is relevant testimony given before the jury. Some counsel 
can do it rapidly and it takes others longer, but he has now 
been twenty-four minutes and lias not touched the case top¬ 
side or bottom. I cannot permit this to go on hour after 
hour. 

Mr. Haves. This is the onlv thing I had in mind: 
1649 1 felt, in the same way in which the plaintiff went 

forward with respect to background— 

The Court (interposing). This is not background at all. 
Suppose, for instance, Harvard University were being 
sued. Do vou think it would do to go back to John Harvard 
to tell where he was born, where he went to school, and all 
about it, and come up to the present day? The first thing 
vou know, we would have nothing but literarv discussion 
here. T cannot permit it. 

Mr. Hayes. 1 am not going into the question of back¬ 
ground except just a litle bit, but I did feel that there was 
some purpose to show the education— 
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The Court (interposing*). For me to say anything; like 
that in the presence of the jury would create the impression 
in the jury’s minds that I was not sympathetic withj one 
side as with another, and that is not so, but place yourself 
in my position. I just cannot— 

Mr. Hayes (interposing). 1 just said to Mr. Magee|that 
when I asked him the question 1 meant to ask him whether 
it was created by an Act of Congress and not another ques¬ 
tion which would call for the answer he gave. 

The Court. If vou let him go, he will talk all dav. 

Mr. Hayes. I do not know that that is exactly correct. 

The Court. That is exactly correct, according to mj[ ex¬ 
perience. When I say that 1 am not saying that disrespect¬ 
fully at all, but he likes to talk—not that he likes to Italk 
any better than the plaintiff, but he likes to talk. 

Mr. Haves. T was trying to confine it— 

The Court (interposing). Try to help me out on thijit. 

Mr. Hayes. 1 shall. I said to Mr. Magee thpt I 
1650 would have to ask him a leading question as to 
whether it was created by an Act of Congress,land 
Mr. Magee said, “You can be leading to that extent.”! 

Mr. Magee. I have been refraining from putting in! ob¬ 
jections, so you could lead him. 1 do not object to ^our 
leading; if you can keep in line within reason, 1 havC no 
objection. 

The Court. It is a question of time. 

Mr. Magee. 1 want your Honor to know that 1 have al¬ 
ways taken the position in this case that it would ta^e a 
month to trv this. 

The Court. The pre-trial order says live days. You jtold 
me your witness would bo off the stand Friday afternoon. 
He got off the day before yesterday. 

Mr. Magee. I am sorry, your Honor. I do not know what 
I could do. 1 tried to breeze through it as quickly as pos¬ 
sible. 

i 

i 

(At the conclusion of the foregoing conference couinsel 
resumed their places at the trial table, and the trial pro¬ 
ceeded as follows:) 

Bv Mr. Haves: 

• • I 

Q. Dr. Johnson, when you came to the University jwill 
you give, just as in a brief a way as you can, what proljlcm 
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you faced there at the University as soon as you came, 
which will lead us into the question of the Rosenwald con¬ 
tact and the issues in this case? A. When 1 came to the 
University in 1920 there had been a collapse of a campaign 
to raise an endowment for the School of Medicine and to 
get the money to finish a building for the School of Medi¬ 
cine which had been appropriated by the Congress. 

The General Education Board had offered the 

1651 University in 1920 $250,000 and a $500,000 endow¬ 
ment for the School of Medicine, provided that the 

University would raise another $250,000 from colored peo¬ 
ple and their friends among private persons. 

My predecessor had succeeded in raising about $151,000 
of that money, but he could not get any further, and the 
campaign was practically collapsed. 

The Congress of the United States had appropriated 
$.‘170,000 for a medical school building on condition that the 
University get $1*10,000 for the equipment of the building 
from private sources. The General Education Board had 
offered $80,000 of that one hundred thirty, provided the 
University get $50,000 more, and I was confronted with the 
task of raising these sums—that is, I had to raise approxi¬ 
mately $100,000 more for the endowment campaign and 
$50,000 more for the medical building. 

Mr. Julius Rosenwald came in to see me and gave me re¬ 
markable encouragement with the first of those campaigns. 

Q. Now, Doctor, had you had previous contacts with Mr. 
Rosenwald? A. Yes. Mr. Rosenwald had sent for me after 

mv graduation from Harvard in 1922. He had a friend who 

• <■ 

was present on that day who heard me deliver the graduate 
commencement part and his friend commended me to him 
and he sent for me. 

Q. And from that time forward there had been a friendly 
relation existing between you? A. Very friendly relation. 

Mr. Hayes. Will you mark this for identification first ? 
Then I wish to offer it. 

1652 (Folder containing letters was marked Defend¬ 
ant’s Exhibit 23 for identification.) 
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By Mr. Hayes: 

Q. 1 hand you this folder marked now as Defendant’s 
Exhibit 23— * 

Mr. Magee (interposing). May I see it, Mr. Hayes'? j 

(Mr. Hayes handed a document to Mr. Magee.) 

By Mr. Hayes: 

Q. Dr. Johnson, with reference to the folder which 1 have 
just handed you, will you be good enough to read tol the 
jury that part which will indicate the relationship as at'that 
time existed between you and Mr. Kosenwald, to whom later 
on you made the application with respect to this extension 
fund (handing a document to the witness )! A. I readj the 
letter dated September 30, 1926, signed, Julius Kosenwald: 

“Dear Dr. Johnson: 

j 

“I have been awav from the office for several weeks land 

» I 

also have been very much occupied with business, biit 1 
have had in mind for some time to write you at the jfirst 
opportunity my wish that you have the best of good |luck 
in serving Howard University as its president. T sjhall 
watch with interest the progress of the school under your 
leadership. I feel sure the situation at Howard will bejma- 
terially improved due to your personality. You will b(j in¬ 
terested, 1 think, to be advised that in a recent letter from 
Dr. E. E. Just, he expresses great optimism for the Uni¬ 
versity under its new management. 

1653 “The first time T am in "Washington I shall ajvail 
myself of the opportunity to pay my respects to 




you 

The letter dated Octobers, 1926, is merely my answejr. I 
judge it would not be germane. 

Then Mr. Kosenwald did visit me in February, right 
after that letter, and startled me with a conversation, as 1 
recall, about as follows: 

“Dr. Johnson, 1 understand vou have some moneV to 

. ’ ‘I 

raise.” 

T said, “Yes.” j 

“How much is it?” 


i 

i 
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I said, “Between ninety-nine thousand and one hundred 
thousand dollars.” 

He said, “Well, now, where are you going to get that 
much monev?” 

1 told him I really didn't know, but 1 was trying to get 
it from among colored people themselves as far as possible. 

He said, “Well, I will tell you what I will do. If you will 
raise the money by June 30 I will give you $25,000 of it.” 

I told him, “Wait a minute.” He knew Dr. Scott, and I 
sent for Dr. Scott and I said, “Now, Mr. Rosenwald, will 
you repeat what you said in the presence of Dr. Scott?” 

He said, “I will be glad to do that. Scott is my friend. 1 
have been knowing him a long time,” and he repeated it, 
and then when he left the campus he told Dr. Scott that lie 
was getting ready to go away to Europe, and lest the mat¬ 
ter be neglected at all, he wanted him to write a letter right 
away to Mr. Stern and tell Mr. Stern to set that up, 
1654 and this letter of February 18, 1927, is Dr. Scott’s 
letter to Mr. Stern, of Seal’s, Roebuck and Company, 
doing what Mr. Rosenwald told him to do: 

“Dear Mr. Stern: 

“Mr. Julius Rosenwald was here this week and, in inter¬ 
view with Dr. Johnson, President of the University, and 
me, suggested his willingness to give $25,000 additional 
toward the endowment of the School of Medicine. Dr. John¬ 
son was compelled to leave the University last night to de¬ 
liver several addresses in the West and requested that 1 
write you of Mr. Rosenwald's wish that proper papers be 
prepared by the time he returns to Chicago, covering the 
terms of his offer which are substantially as follows: 

“Mr. Rosenwald stated: ‘I will give $25,000 of the $99,- 
000 still needed to meet the conditional offer of the General 
Education Board to give $250,000 toward a $500,000 En¬ 
dowment for the Medical School of Howard University, 
provided $40,000 of present outstanding pledges be collect¬ 
ed and the remaining $24,000 be secured by July 1, 1927.’ 

“Mr. Rosenwald authorized that we should make an¬ 
nouncement of his gift. T am, therefore, sending memoran¬ 
dum of the same. 

“Very trulv vours, Secretarv-Treasurer.” 

V w 7 v 
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Q. Now, Dr. Johnson, had you had any contacts with the 
General Education Board, which also has been mentioned 
as one of the sources from which the monev was obtained, 
having to do with the extension fund, which we shall pome 
to a little later ? A. Yes. Of course, the General Education 
Board was a little bit discouraged bv the long time it had 
taken Howard Universitv to raise the monev fojr the 

1655 endowment, and when it learned that, about Jujne 5, 
that we had practically raised this money, the execu¬ 
tive committee met in special session and told Dr. Flckner, 
who was their head at that time, to call me up by long-dis¬ 
tance telephone on commencement morning and tell me 
that they would not only pay what they had promisejd on 
the endowment but that if T would finish that campaign 
that I was so near finishing then, right away, they would 
give me the other $50,000 on the equipment of the .Medical 
School, so that represented a complete solution of my prob¬ 
lem. 

Mr. Hayes. If your Honor please, without objection, 1 
want to offer Defendant's Exhibit Xo. 24. 

(Folder containing letters was marked Defendant’s! Ex- 

• v * i 

hibit 24 and was received in evidence.) 

i 

Bv Mr. Haves: 

* %> 

Q. Will you, from this folder, refer only to such matters 
as will tend to show the relationship at that time existing 
between yourself and the General Education Board, as a 
background for what we shall later show (handing a docu¬ 
ment to the witness) ? A. The first letter is a letter dated 
March 30, 1927, and is a letter from Dr. Emmett J. Scott, 
secretary-treasurer of the University, to me, in which he 
tells me: 

‘‘It has occurred to me that it might be well to send! you 
the original memorandum from the General Education 
Board stating their conditional appropriation of $25(j,000 
toward the endowment of the School of Medicine. 

“After you have made note of same it can be returned to 
this office for our permanent files.” 

1656 Then there follows the memorandum of the (ren- 
eral Education Board, dated May 29, 1920, which 1 

| 

i 

i 
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will not undertake to read, unless you require it, in which 
they specifically set forth that they will give $250,000 to¬ 
ward the endowment of the School of Medicine on condition 
that the University raise $250,000. 

The next is a letter dated June 3, 1927, in which I wrote 
to Dr. Abraham Flexner, then of the General Education 
Board, asking that he take into consideration the financial 
situation at Howard and have the General Education Board 
renew its offer, and consider whether it will not only re¬ 
new the $80,000 but consider giving us the $50,000 on the 
building;. 

The next letter of importance is a letter which seems to 
be June 21. 1927, a letter from AY. A\”. Brierley, secretary of 
the General Education Board, of New York, which reads 
as follows: 

“My Dear Doctor Johnson: 

“At a meeting of the Executive Uommittce of the Gen¬ 
eral Education Board held June 10, 1927, the officers pre¬ 
sented your letter of June 3rd, concerning the present situ¬ 
ation with reference to the campaign for $500,000 for con¬ 
structing and equipping a medical school building. The 
Committee observed that the United States Government 
had made an appropriation to Howard University of $370,- 
000, on condition that the remainder be forthcoming. 

“The Committee authorized the executive officers in their 
discretion to commit the Board to an additional appropria¬ 
tion to Howard University of $50,000, thereby increasing 
its appropriation to $130,000 toward $500,000, required to 
construct and equip the building. 

1657 “The Committee also extended the date for com¬ 
pleting the terms of agreement No. AI-27 to June 
30, 1927.” 

Then he states that he is sending me a copy of the vote, 
et cetera. 

Q. Now, Dr. Johnson, at the time that you went to the 
University and this medical problem was before you as 
you have indicated, was Mr. Cassell at that time connected 
with the University ? A. Yes, Air. Hayes, I found Mr. Cas¬ 
sell there when I came. 
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Q. In what capacity, Dr. Johnson, was Mr. Cassell at jthat 

time acting? A. Mr. Cassell was carried in the catalogue 

at that time as architect for the Medical School Building. 

He was on salary, monthly salary, and his duties included 

the work which he did on the Medical School Buildingiand 

i - 

any other work of a kindred nature which the University 
cared to call on him to do. 

1 had a specific understanding on that point both jvith 
the then secretary-treasurer of the University and jvith 
the finance and executive committees of the board of trust¬ 
ees, and Dr. Scott gave me the following understanding. 
Tie said to me: I 

“Dr. Johnson, Mr. Cassell is the architect on the Medical 
School Building. I wish you to know, however, that we have 
an understanding with the Government that the"— 


Mr. Magee (interposing). May it please the Court,! we 
are speaking now of contracts, and I think if contractsiarc 
discussed they would be the best evidence. 

The Court. 1 did not hear that. 

The Witness. That Dr. Scott, secretary-treasurer of j the 
University, advised me that he had an understanding 

1658 with the Government that Mr. Cassell could be called 
upon to do such additional things of a kindred natlure 

as the University might care to have him do, so long asjthe 
total cost for anv building under construction should inot 
exceed a total of 5 per cent. 

1659 Mr. Magee. There are in this case contracts gov¬ 
erning the situation which the Doctor is talking 

about, the medical school building. 

The Court. Do you contend this testimony is admissible? 
Mr. Hayes. Yes, I do on this theory that Mr. Cassell tjest- 
ified with respect to certain work lit 1 did with respect; to 
changing over as far as the dental school was concerned, 
that it was done as a gratuitv. and I think the testimonv 

* • j % 

would tend to show what the understanding was. 

The Court. The witness said Doctor Scott told him 
something or the Government told him something. Is tjhat 
his testimony? That is not admissible and we will hav<[ to 
strike it out. You can’t expect the Court to admit testimony 
of that kind. 
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Mr. Hayes. I think the question of hearsay testimony is 
not admissible; I didn’t raise the issue as to that, but there 
have been incidents— 

The Court. But there have not been. The onlv testimony 

• * 

which vou indicated to the Court vou thought was hearsav 
was testimony which was given by the plaintiff on cross-ex¬ 
amination. 

You asked him for a fact and he answered about a fact. 
You asked him why he did something and he said he did it 
because he got a letter; that was the reason for it, that he 
did it, but he wasn’t allowed to testify about a single word 
of hearsay testimony, and this is so far out of line that the 
Court is surprised that you ask a question like that. Strike 
the answer out and the jury will disregard it entirely. 

Proceed. 

Mr. Hayes. The question which I asked the doctor 
1660 was what he found concerning Mr. Cassell's relation¬ 
ship. 

The Court. I am talking about the answer. As I remem¬ 
ber it at the time of the inception of this extension work, 
Mr. Cassell was acting under a rigid written contract be¬ 
tween himself and the University. 

Mr. Magee. That is right. 

The Court. The University put him under that rigid con¬ 
tract. The terms of the contract are specific as to his duties. 
Anvthing he did in addition to that would have to be volun- 
tary on his part one way or the other. 

Mr. Hayes. If your Honor please, in order that I may be 
guided bv vour Honor’s suggestion, is vour Honor’s sug- 
gestion because of the fact that Mr. Cassell had what has 
been referred to as a specific contract for the medical build¬ 


ing ? 

The Court. Of course, you can prove what he did. 

Mr. Hayes. May we prove the things that Mr. Cassell 
did, as Doctor Johnson has indicated, and your Honor has 
ruled he should not testify about ? Would it be possible to 
show the things that Mr. Cassell was called upon to do and 
did do as a part of this— 

The Court. Is it your theory that if a man does a half 
dozen things for nothing, that he does not have to do, 
therefore you presume he does the seventh thing for no¬ 
thing? 
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Mr. Hayes. Xo. As a matter of fact, the University en- 
,imaged him under circumstances such as Dr. Johnson cjut- 
lined, the circumstances being that aside from his work; he 
was supposed to do— 

The Court: The Court’s ruling was he was under specific 
contract; unless he agreed to do work outside the contract 
for nothing, then the law would presume he was tdbe 
1661 paid for it. 

Mr. Hayes. Your Honor will preclude the testi¬ 
mony of the defendant entirely bv this ruling that we miast 
show that the Government contracts are simply an imple¬ 
mentation of the salary paid him by the University, and 
that this implementation of the Government was a matter 
known both to Mr. Cassell and to the authorities, and Mr. 
Cassell himself has so testified. ! 

The Court. 1 will tell you that if you prove he agreed 
to do work outside the contract, you may do it. 

Mr. Hayes. If your Honor says that we must put the 
same thing in which was— 

The Court. The thing for you to do is—1 appreciate 
your position—the thing for you to do is to ask such ques¬ 
tions as you think you have a right to ask and let me rlile 
on it, because you may desire to ask questions which yjou 
think I have previously decided you should not ask, but you 
have a right to ask anything which you think is admissible, 
and if I should rule that it is not admissible, then vou have 
the benefit of your exception. 


Bv Mr. Hayes: 

Q. Doctor Johnson, Mr. Cassell testified about the f&ct 
that what he did relative to the removal of the dental schqol 
was in the nature of a gratuity. Will you tell the jury, sjir, 
what vou know of that dental school situation ? 

The Court. That is perfectly proper. 

A. Mr. Cassell had the contract for that medical school 
business as architect. He completed his plans ajad 
1662 specifications some time early in 1926. 

The contract had been let to the Consolidated 
Engineering Company, but the building was still underwhy 
at that time to such an extent that when we laid the corner¬ 
stone on Commencement Day in June, 1927, the cornerstone 
was much lower than the building itself. 


I 
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Now, there was an element in that contract which re¬ 
quired that seven thousand dollars he set apart to remove 
the old dental building from its site to another site. 

Mr. Magee. Is this testimony about a written contract? 
If it is, I think it should be produced. He is talking about 
provisions in a written contract providing for the removal 
of a building, and in order to prove that, we should have 
the contract itself. 

The Court. I don't know whether he is doing anything 
more than build a background for the answer to the ques¬ 
tion. 

Mr. Haves. I have not seen this contract to which Mr. 
Magee has made reference, but Mr. Cassell testified to the 
fact with reference to the removal. There cannot be any 
question about that. He went into the question and dis¬ 
cussed the removal and what he did, and lie referred to it 
as a gratuity, preparing these plans. 

The Court. The answer objected to is not responsive to 
your question. Mr. Magee is objecting because he has re¬ 
ferred to the contract which he says is a written contract. 

Mr. Hayes. Mr. Cassell referred to that same contract. 

Mr. Magee. On cross-examination only. 

The Court. Mr. Cassell did something wrong, there is 
no reason why Mr. Johnson should do something wrong, 
if it is objected to. However, he has not done any 
1663 damage yet. 

Mr. Hayes. Would you read back that last ques¬ 
tion, please? 

The Reporter (reading): 

“( L ). Doctor Johnson, Mr. Cassell testified about the fact 
that what lie did relative to the removal of the dental school 
was in the nature of a gratuity. Will you tell the jury, sir, 
what you know of that dental school situation?” 

The Court. As to whether it was a gratuitv. That is the 
question, as I understand it. 

A. Xo, Mr, Hayes, it was not a gratuity; it was only a 
fulfillment of what 1 considered and the trustees considered 
to be Mr. Cassell’s duties. 

Now, I may explain if 1 may be permitted that there was 
an item of seven thousand dollars in the contract for the 
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medical school building - set apart for the purpose of moving 
the old dental building. 1( was decided after reflection 'that 
that would not be done. 

Mr. Hayes. Just a minute, Doctor Johnson. 

Do you want to make an objection, Mr. Magee? 

Mr. Magee. No. | 

Mi-. Hayes. This is a minute, not a contract. 

Mr. Magee. May I read it? 

Mr. Hayes. Yes. 

The Court. Are you objecting now to any part of the 
answer, because if you are not, he may proceed. 

Mr. Magee. Xo, he may proceed. j 

The Court. You may proceed, Doctor. 

The Witness. It was decided by the Board of Trustees 
it would be better not to do that if we could, by any meins, 
transform the old medical school building intp a 
1664 usable school building for the dental college. If j we 
could do that, we would have to cut it off one flbor 
and then heighten the ceiling and first floor of the dehtal 
infirmary. 

That necessarily required plans and specifications. Mr. 
Cassell was called upon to prepare these plans and speci¬ 
fications, and he did so. 

On June 24, 1927, as I recall, the trustees authorized the 
contract with the Consolidated Engineering Company for 
seventeen thousand and some dollars, seven thousand; of 
which would come from the sum set apart in the general 
contract; the remainder of which the University undertook 
to secure from its private funds on condition that the Con¬ 
solidated Engineering Company would take certain noies 
in connection therewith. 

M r. Cassell drew the plans and supervised the work to tjhe 
great satisfaction of the Board of Trustees. 

Mr. Hayes. Mr. Reporter, will you mark this as Defend¬ 
ant’s Exhibit Xo. 25, please? 

(Minutes Executive Committee, June 24, 1927 wks 
marked “Defendant’s Exhibit 25 for identification.”) j 

i 

Bv Mr. Haves: 

• • 

Q. Doctor Johnson, you have referred to the action of the 
Executive Committee with respect to that proposal. Will 
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you read that minute and tell me whether or not that is 
the minute to which you refer? A. (Reading) “Minutes 
Executive Committee 

June 24,1927 

“Remodeling Old Medical Building 

“Upon motion it was voted to authorize the Secretary- 
Treasurer to enter into a contract for and in behalf 

1665 of the University with the Consolidated Engineering 
Company, Baltimore, Maryland for remodeling the 

old Medical School Building for use by the Dental Infirm¬ 
ary, in accordance with plans and specifications prepared 
by Mr. A. I. Cassell, Architect, instead of removing and re¬ 
establishing the old Dental Infirmary Building under the 
original plan, for which reservation of $7,000 had been 
made in the Medical School Building Appropriation; the 
total cost to involve $17,266, or an additional sum of $10,- 
266.00 to be paid from funds other than Government in a 
manner hereinafter provided. 

“The following resolution was upon motion adopted: 

“Resolved that Howard University enter into contract 
with Consolidated Engineering Company, after authority 
for alteration of the main contract dated October 28, 1927, 
is obtained from the Secretary of the interior in accord¬ 
ance with plans and specifications to remodel the old Medi¬ 
cal Building, the sum above mentioned; payment in the 
sum of $10,266.00 to be made from University funds in the 
following manner: 

“The University at the completion of the work, to give 
the contractor a ninety-day note for $10,266, with the un¬ 
derstanding that at the expiration of the ninety days the 
contractor will renew three-fourths of said note for a per¬ 
iod of ninety days, and at that expiration renew two-thirds 
for ninety days; and at that expiration renew one-half for 
ninety days.” 

Q. Doctor Johnson, was there anything done with respect 
to Mr. Cassell’s salary at this time? A. Yes, sir, the presi¬ 
dent and the trustees were very much impressed 

1666 with the efficiency of Mr. Cassell’s work in connec¬ 
tion with the medical school building and the dental 
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school project, and they raised his salary from the !then 
$4,800 to $5,000 a year. 

Q. Now, at that time, Doctor Johnson, was Mr. Cajssell 
working on anything other than the medical school project? 
A. On about that—is that 1927 ? 

Q. Yes, 1927. A. What date is that? 

Q. June 24, 1927. A. There had been an appropriation 
on March 7, 1927, as 1 recall, for the women’s dormitory 
building, but the plans and specifications had not gotten 
underway, as 1 recall. 

Q. But was there any appropriation for this work far 
as the dental school removal was concerned? A. Froni the 
Government ? 

Q. From the Government. A. No, sir. 

Q. And that work had been done by Mr. Cassell? A.j Let 
me correct myself. There was a change in the original ap¬ 
propriation for the moving of the old dental school building, 
but no appropriation for the remodeling of the old medical 
school building; they are two different buildings. There 
were, rather, three, the new medical school building, tin? old 
wooden dental school building, and the old brick medical 
school building. 

The appropriation was for the purpose of moving; the 
old wooden dental school building, but the trustees decided 
not to do that but to remodel the old brick medical scjhool 
building, and for that there was no appropriation 
1667 Q. And that work Mi-. Cassell did? A. Yes. 

Q. Doctor, do you know what the personnel of! Mr. 
Cassell’s office was at that time and what, if you kijiow, 
were the salaries that were being paid to the memberjs of 
that staff? 

Mr. Magee. These people were all under written pon- 
tracts; I think we should produce the written contracts. 

The Court. Your objection is well taken if you presis it, 
but the Court suggests that unless you think the contracts 
contain something different from the oral testimony that 
you waived— 

Mr. Magee. I am perfectly willing because they are! the 
same type of contract that Mr. Cassell has. A. There \Vere 
three persons working in Mr. Cassell’s office regularly at 
that time, as I recall. One was Mr. Gardiner, and the other 


i 

i 

i 

i 
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was a Mr. Boll who were paid from Government funds ap¬ 
propriated to the medical school building. 

There was a third person in Mr. Cassell’s office, Miss Sul¬ 
livan, who was being paid from the funds of the University 
appropriated for general purposes. 

Q. Do you know the amount of their salaries? A. I 
would have to have some reference for that detail, but I 
could say 1 think Miss Sullivan’s salary was either $1,200 
or $1,400 a year, and Mr. Boll and Mr. Gardiner around 
about $1,800, but no more at that time. 

Q. Did Mr. Cassell at that time— 

Mr. Magee. What is the date? 

Mr. Haves. 1 am still talking about 1927. 

Mr. Magee. 1927. Go ahead. 

1668 By Mr. Hayes: 

Q. Did Mr. Cassell at or around this time, referring to 
June, 1927, have a contract with respect to the gymnasium, 
a Government contract? A. That contract had been com¬ 
pleted, Mr. Hayes, and the building had been dedicated in 
1926. 

Mr. Hayes. May ibis be marked as Defendant’s Exhibit 
Xo. 26, Mr. Reporter? 

I understand that Mr. Magee interposes no objection, 
and indicates that it has already been offered as a part of 
his own case, and I take it it will be in evidence without ob¬ 
jection. 

Mr. Magee. It was read in evidence on cross-examina- 
tion. 

The Court. If it was read, all right. Let us proceed. 

(Letter dated October 24, 1927, was marked “Defen¬ 
dant's Exhibit 26” and received in evidence.) 

Bv Mr. Haves: 

» * 

Q. Now, Doctor, I show you this, and if you can without 
reading tell us the relevancy about the matter about which 
we are now inquiring, it will save time. A. It is a letter 
to me written by Mr. Cassell in his own handwriting enclos¬ 
ing a copy of a letter which he wrote to the secretary-trea¬ 
surer of the University under date of October 24, 1927, and 
he says at the beginning: 
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“Dear Sir: I have spent some two days checking up on 
matters at the gymnasium, and I respectfully report as! fol¬ 
lows : ’ ’ 

He then reports on the pump situation in the gymnasium 
and relates the problems connected with the pijmip 

1669 and the swimming pool heater and the vacuum td the 
whole university heating system and offers solutions 

for the swimming pool problem. 

His proposals with regard to these solutions are divided 
into three parts. The first proposal is to install a Nash 
Duplex vacuum return pump in the store room, “this pump 
sufficient in size to take care of the condensation from! the 
building, the service water heater and the pool heatetf, to 
lift the pool condensate up nine feet and pump all conden¬ 
sation back to the boiler house—this regardless of i the 
tightness of other lines on the campus. Such an installa¬ 
tion will cost no less than one thousand dollars.” 

The second proposal is to install a Crane return tilt tfap, 
which would cost approximately $300. 

Then he goes on with the third paragraph that the new 
equipment has to be taken care of and makes suggestions 
for the improvements with respect to caring for the jim- 
provements and signs himself, “Very respectfully yours, 
Albert I. Cassell, Architect.” ’ j 

Q. Now, was Mr. Cassell at that time under any contract 
with respect to the matters to which you there made refer¬ 
ence with the Government? A. No, sir. 

Mr. Hayes. Will you mark this, please, Mr. Reporter? 

(Letter dated October 26, 1927, was marked “Defen¬ 
dant’s Exhibit 27 for identification.”) 

By Mr. Hayes: 

Q. Tell us what that is. Doctor Johnson. A. This ijs a 
letter received at the office of the president under date} of 
October 27, 1927, written in Mr. Cassell’s own handwriting, 
enclosing a letter which he wrote to the secretarv- 

1670 treasurer under date of October 26, 1927. 

With further reference to the matter of satisfac¬ 
tory swimming pool heating service he says: 

“Since making my report of the 24th instant and for 
three days prior to this, 1 have made at least four trips^ to 


| 

j 
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the gymnasium at different times on each day to see how 
this service was coming along. The conditions noted con¬ 
cern rnv statement of the 24th instant concerning the neces- 
sity of the constant attention of a mechanical operator for 
the swimming pool and all motor service in the building.” 

I am not able without reading the letter to tell its fur¬ 
ther contents, but I can see that on page 2 he states that 
the swimming pool schedule should be posted in the me¬ 
chanical equipment room so that the mechanical attendant 
would know during just what periods tempered water would 
be required. 

Now, 1 have had a chance to read it and I mav sav that 
the letter contains two elements: Xo. 1 is a recommenda¬ 
tion that the janitor in the gymnasium, that has to do with 
the pool, should be a man of mechanical knowledge; and 
secondly, that he should have a regular schedule so that he 
can give attention to the question of the water in the swim¬ 
ming pool. 

Mr. Haves: Will von mark this, Mr. Reporter? 

(Letter dated October 2b, 1927, was marked “Defen¬ 
dant’s Exhibit 28 for identification.”) 

Bv Mr. Haves: 

• » 

Q. Doctor, I hand you what has been marked as Defen¬ 
dant's Exhibit 28 which purports to be an answer to this 
communication which you have just read as received 
1671 from Mr. Cassell. A. (Reading) 

“My dear Mr. Cassell: 

“I think you for sending me a copy of the report which 
vou have made on the water hearing situation at the swim- 
ming pool. Vou seem to have gone into the matter very 
carefully and thoroughly, and I hope that your report will 
lead to an early remedy for the whole situation. 

“With cordial regards and best wishes, I am. Sincerely 
yours, Mordecai W. Johnson, President.” 

Q. That was dated the 26th; is that correct? A. Yes. 

Mr. Hayes. If your Honor please, without objection I 
offer in evidence these communications which may be 
marked as one exhibit. 


I 
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(Letters dated April 23, 1928, April 25, 1928, April 23, 
192S, and enclosure undated were marked Defendant’s! Ex¬ 
hibits 29-A, 29-B, 29-D, and 29-0, respectively.) 

By Mr. Hayes: 

Q. Was there at the time that I have just shown tolvou 
these communications to which you have made reference 
any contract of Mr. Cassell with the Government covering 
the swimming pool;' A. Xo. sir, that contract had been 
finished and the building had been dedicated in 1926. 

Q. Tell us the contents of the documents which T haveijust 
put in your hands. A. First is a letter in the handwriting 
of Mr. Cassell addressed to me. I was evidently not ip the 
office, and on April 25 the secretary answered Mr. Cassell: 

“Doctor Johnson has your recent latter enclosing (join- 
munication from Ohatard and Norris, signed by Haul 
1672 J. Vincent, indicating terms upon which they jwill 
install the refrigerating plant in the Dining Hall. 
Immediately upon his return to the city the early part of 
next week, the President, I am sure, will want to talk with 
you regarding the matter.” 

The letter dated April 23, 1928, is from me to Mr. Caisell 
after mv return, and it savs: 

“Please allow me to thank vou for your letter enclosing 




first, a copy of the recommendation made to the Secretary- 
Treasurer at his request, covering the cost of installing 
mechanical refrigeration in the Dining Ilall Building; and 
second, a copy of the recommendation submitted to E^ean 
Lucy D. Slowe, for the decorating, draping and new seat¬ 
ing scheme for the main dining hall proper. T am grateful 
to you for these copies and I shall give them serious con¬ 
sideration at the earliest possible date.” 

The enclosure that came with Mr. Cassell’s letter was 
from Chatard and Norris, engineer-contractors and manu¬ 
facturers agents, Baltimore. 

They write to Mr. Cassell, Architect, Howard Univer¬ 
sity : 

“Dear Sir: We wish to confirm our verbal understanding 
regarding payments for installation of refrigerating plhnt, 
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Howard University Dining Room. The understanding- is 
as follows: 

“You are to pay $200 on delivery of the machinery; $200 
on completion of installation, and the balance in eighteen 
months. 

1673 “Thanking you for past favors, and assuring you 
of our cooperation, we are, yours very truly, Chatard 

and Norris, by Paul J. Vincent.” 

Q. Now, at that time did Mr. Cassell have any Govern¬ 
ment contracts covering the things that are there involved? 
A. No, sir. He had been associated with another architect 
some years previous to that in building this dining hall, 
but the dining hall was completed two or three years before 
this point: this was an entirely new proposition. 

Mr. Hayes. I want to offer this as Defendant’s Exhibit 
No. 30, and I think you do not object to it, Mr. Magee? 

Mr. Magee. No, I do not object to it: I just do not see 
its relevancy. 

(Document entitled “Minutes Executive Committee, May 
IT), 1928,” was marked “Defendant’s Exhibit 30” and re¬ 
ceived in evidence.) 

Bv Mr. Haves: 

Q. Doctor, I hand you what purports to be minutes from 
the executive committee May 15, 1928. You read that and 
tell me as to whether or not the matter therein involved was 
a part of any Government contract that Mr. Cassell had at 
that time. A. This is a matter of this Krause property for 
sale: 

“Mr. A. T. Cassell, Architect, in a letter to the Secretary- 
Treasurer urges that the Universitv consider seriouslv the 
purchase of property known as Krause Property situated 
at Georgia Avenue and Sixth Street, extended, which is 
offered at $15,000. Owing to lack of funds, the Committee 
decided that it could not entertain the offer of purchase at 
this time.” 

1674 Mr. Cassell had no contract with specific relation 
to that property; he made that suggestion because 

of his interest in the University, I judge. 



HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


1175 


The Court. What is the date of that suggestion? 
Mr. Haves. It was dated Mav 15, 1928. 

Tlie Witness. You understand, I mean no specific 
ten contract. 


kvrit- 


Mr. Hayes. Yes. 

Will you mark this as a defendant’s exhibit? 


(Letter dated April 19, 1928, was marked “Defendant’s 
Exhibit 31 for identification.”) 


The Witness. That is one of the many things of the &ame 
kind happening there among employed officers of the lUni- 
versity. 

By Mr. Magee: 

Q. Among whom? A. Among employed officers off the 
University. 


Bv Mr. Haves: 


Q. 1 show you, Doctor, Defendant’s Exhibit 31, and[ ask 
you. sir, with respect to the content of that communication 
there as to whether at that time the matter therein |con¬ 
tained was a matter covered by any contract with the Gov¬ 
ernment which Mr. Cassell had at that time. 

Mr. Magee. I object to these questions so framed. 

The Court. Objection sustained. 

Mr. Magee. These questions are entirely out of ordejr. 


By M r. Hayes: 

I 

Q. Will you be good enough to look at the instrument in 
your hand and read it? A. This is a communication from 
Mr. Cassell to me in his handwriting enclosing a copy of 
a letter which he wrote to the secretary-treasjurer 
1675 of the University under date of April 19, 1938. | 

The Court. Are you objecting to that? Tlpit is 
what I sustained the objection to. 

Mr. Hayes. I thought he objected to the form of my 
question. 

Mr. Magee. The questions are being put about a :con- 
tract, something about, Did he have a written contract ? 

The Court. Do you object to this last question? 

Mr. Magee. Xo, he may read the letter. 









1176 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


The Witness. This letter was dated April 19, 1928. In 
it Mr. Cassell discusses a problem which was before the 
University at that time, liamelv that the Potomac Electric 
Power Company was requested to lx* permitted to make a 
thorough study of the present and estimated future heat, 
light, and power requirements of the University; this with 
the expressed intention of furnishing the institution with 
these utilities, in lieu of the present joint power plant ser¬ 
vices of Freedmen’s Hospital. 

“The following facts and suggestions are respectfully 
submitted:” 

He then gives two paragraphs of facts, and makes the 
following definite suggestions: 

“No. 1. The Potomac Electric Power Company would 
have to spend a great sum of money to redistribute their 
power layout so as to include Howard University and 
Freedmen’s Hospital in a direct current area about the 
same as the area at 7th and (r Streets, Northwest. This 
would be the simplest and most economical manner 
1676 (so far as the University and the Freedmen’s Hos¬ 
pital is concerned) for such a change to be made in 
electrical service from the present Central Power Plant to 
the service of the Potomac Electric Power Company, but it 
is quite evident from the method of approach that these 
gentlemen have no intention of proposing any such expense 
for their corporation. 

“Xo. 2: The University, at its own expense and incon¬ 
venience, would have to change all of its direct current 
motors to alternating current motors. This wxruld be no 
simple matter either in work or expense. Take any piece 
of motor driven equipment for example. It would be quite 
simple (aside from the expense and the problem of having 
a direct current motor on our hands with nothing to do with 
it and no possible chance of sale except at junk rates) to 
obtain an alternating current motor of the same horse¬ 
power, but who can say that the base of the alternating 
current motor would fit the seat of the base of the direct 
current motor?” and so forth. It concludes: 

“As I see it, there is no legal way at present by w-hich 
funds could be diverted to the Potomac Electric Pow r er 
Company for their service even if Howard University 
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and Freedmen’s Hospital desired to make the change. | In¬ 
creased heat, power and light facilities are to be provided 
this year for the present and future needs of these insti¬ 
tutions. I. therefore, do not see how it could benefit! the 
Potomac Electric Power Company, Howard University, 
Freedmen’s Hospital, or the Government to spend the time 
and money required for further investigate oi|i at 
1677 present. 

“Very respectfully, Albert I. Cassell, Architect.” 

Bv Mr. Haves: 

•• * 


Q. Will you tell me, Doctor .Johnson, under what Govern¬ 
ment contract Mr. Cassell was working at that time? 


Bv Mr. Magee: 

%> i 

I 


Q. Let me see the date, please. A. This is April 19, lj92S, 
and Mr. Cassell was working under the Government Con¬ 
tract for the chemistry building, as I recall it. 

Mr. Hayes. Will you mark this, Mr. Reporter? 


(Document entitled: “Minutes Executive Committee, 
May 15, 1928,” was marked “Defendant’s Exhibit 321 for 
identification.”) 


Mr. Magee. I think this will go on and on, but I do j not 
see the relevancy of it. 

The Court. This last testimony was not relevant to j the 
case at all. 

Mr. Magee. May I say that I do not want to objecjt to 
anything that has any bearing on the case, but 1 think! we 
will be here for days. 

The Court. This last testimony was not relevant tojtho 
issues in the case in any sense at all, but it has not b|een 
objected to and there is nothing I can do about it. 

Mr. Magee. This is another one of the same thing, and T 
think to shorten the trial— 

The Court (interposing). I do not want to sto}) testi¬ 
mony that is not objected to, because it might indicate to 
the jury that the Court was biased, but this last tejsti- 
1678 inonv has absolutely nothing to do with the issue in 
this case. 

Mr. Hayes. May I say what the purpose of the offer;is? 


The Court. Yes. 
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Mr. I laves. The purpose of the offer is to show that 
Doctor .Johnson did feel, based upon Mr. Cassell’s opera¬ 
tions, that the things that were done were evidences of the 
fact that he was at that time not solely an architect under 
Government contract but the University architect; that he 
was so designated by the University as the architect and 
mentioned in the catelogue as the architect, and the Uni¬ 
versity felt it was his duty to do those things that he did 

of kindred character, and as far as the Universitv is con- 

• • 

corned we feel we have a right to show the jury the circum¬ 
stances particularly when the suit itself is based upon that 
work which he did, and we feel we have a right to show 
that the University had no thought of anticipating that Mr. 
Cassell was going to charge for these things because they 
were in the nature of things he had done over many years, 
and the University felt they were a part of his architect’s 
duties. 

It certainly seems to me these are things which the jury 
would have a right to know, and we have a right to show 
that he himself did these things. 

The Court. I am not ruling in particular the way that 
you have indicated; I am ruling on that particular matter. 
In this particular case Mr. Cassell in his interest in the in¬ 
stitution volunteered this information to the president. For 
that reason you want to penalize him; you can’t do that. 

Mr. Haves. I want to object to your Honor’s use of the 
word; there is no intention of penalizing him. 

1 G7f> The Court. Of course, you are trying to show that 
because of this action he endeavored to avoid a mis¬ 
take being made, in the interest of the University and there¬ 
fore he should not be paid for some of these services. 

Mr. Hayes. We are entitled to show that Mr. Cassell bv 
reason of tin* fact that he was the University architect did 
this a.s a part of the things he was entitled to do. and cer¬ 
tainly— 

The Court (interposing). 1 am talking about this par¬ 
ticular testimony. 

Mr. Hayes. T am saying, and T object to any indication 
that there was anything done in the sense of a penalty. 
That is part of our case. 

The Court. T am saying this, and I am sure the jury will 
understand; I am saying this because if a man does a good 
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turn which he is not bound to do under his contract, tojvol- 
untarily do something, then he should not be penalized \yhen 
the time comes for him to make a charge for something 
else that he does. 

Mr. Hayes. We can show where they ended the good turn 
and where the point where he was going to make a clnjirge 
began. 

The Court. In this case he wasn’t called; lie volun¬ 
teered; he did not have to do wliat he did: he volunteered 
this information and help to the University. 

Mr. Hayes. We expect to show any number of things 
which he wasn’t called upon to do and which lie volun¬ 
teered to do. 

The Court. He should be given credit for it, not penal¬ 
ized. 

Mr. Hayes. Again, your Honor’s use of the* ox- 
1680 pression “penalize” is not a fair one. 

The Court. In the Court’s opinion this festiniony 
is not admissible; it was not objected to, therefore it jwiil 
stay in. 

Mr. Magee. I think this offer is irrelevant. 

The Court. May I look at that, please? 

(A document was handed to the Court.) 

The Court. Is this objected to? 

Mr. Magee. Yes. 

The Court. The Court sustains the objection. 

Mr. Hayes. I do not need an exception, of course. 

The Court. No. 

By Mr. Hayes: 

Q. Now, Doctor Johnson, did there come a time when the 
University began to consider and did consider the question 
of future acquisition of property? A. Yes, Mr. Hayes. iThe 
matter came up first as I remember in connection with lour 
problem of the women’s dormitory. We first had anj ap¬ 
propriation of $150,000 for the women’s dormitory placed 
on the Main Campus where Minor Hall now stands. Wjlien 
the architect had finished his plans and specifications! for 
the buildings, the lowest bid we could get was $190,000j. 

Two discussions took place: One of them was a discus¬ 
sion over the question of getting more money from the uov- 
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eminent to build the buildings; the other was a discussion 
as to whether that spot was the proper spot for the women’s 
dormitory, which was a spot of limited space. 

After considerable discussion the trustees decided that 
it was perhaps not the best spot and that we should recon¬ 
sider another spot, that we lighted upon, and that was 
lbSl the spot that had been reserved by common consent 
over a period of time for the School of Religion. 

The problem arose that if we put the women’s dormitory 
there, what would we do about the School of Religion. 

So we saw clearly that although there had been some 
study of the University plan before that, it had not en¬ 
visioned all the factors, there probably should be a new 
course of study of the whole question of the building of 
the University with respect to the building and the land. 

That was further accentuated bv the fact that it held 

mf 

further property for the chemistry building. 

The best spot we could decide for that building was a 
spot at the corner of Sixth and College which was adjacent 
to the then science hall, but unfortunately the previous sec¬ 
retary-treasurer had permitted the city to dump dirt there 
out of Central High School Building on that spot, and the 
spot was then tilled over with dirt which was about 20 or 
30 feet deep, so there was really needed a study of the whole 
thing. 

So, the trustees, as I recall, on February 7, 1928, voted tc- 
ask the Building and Grounds Committee to make a studv 
of the building needs of the Universitv for the next twentv 
years in relation to the land and buildings. 

Q. As a result of that. Doctor Johnson, to whom was the 
duty of making that survey assigned? A. It was assigned 
to Mr. Cassell. 

0. Did Mr. Cassell make such a survey? A. He did, 
ves. 

16S2 Mr. Haves. I ask that this paper be marked as an 
exhibit. 

Do I understand from your suggestion, Mr. Magee, that 
you object to it? 

Mr. Magee. Xo, 1 do not object; go ahead and use it. 

(Portion of minutes of Hxecutive Committee, September 
27, 1928, was marked as Defendant’s Exhibit 33, and re¬ 
ceived in evidence.) 
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Bv Mr. Haves: 

• 

(.,). Dr. Johnson, I show you a minute of tile Executive 
Committee, dated September 27, 1928, and ask you to- llead 
it, explain what occasioned it, and what was its result, > A. 
This reads: 

“Minutes Executive Committee 

“September 27, 1928. 

“Additional Rooms for Architect. 


“ ‘It was reported that Mr. A. 1. Cassell has made; re¬ 
quest for three additional rooms in the basement of Mijner 
Hall for offices of the Architect, in order to handle wiork 
in connection with the Survey of the Building Program 
of the University, as authorized by the Board of Trustees. 
The work of preparing these rooms for occupancy involved 
the following, on which bids have been secured: 


Plastering 

$205.00 

Concrete Work 

335.00 

Metal Ceilings 

126.00 


$666.00 


“ ‘By common consent, it was agreed that the whole mat¬ 
ter be referred to the President and Seeretary-Tr'ea- 
1683 surer for further investigation, with power to Au¬ 
thorize such part of the work as may be necessary.f ” 


By the Court: 


Q. Is there any date on that '! A. Yes, sir, September 27, 
1928. 


Bv M r. Haves: 

*• % 

Q. Dr. Johnson, that work there referred to was done? 
A. Yes, the work was done, and Mr. Cassell made a preli'pi- 
inary report for the consideration of the trustees under 
date of September 22, 1928. 

Q. Was the expenditure that is there provided for under¬ 
taken and paid by the University? A. Yes, that expendi¬ 
ture was undertaken—approximately that expenditure}— 
and an additional expenditure of $720 for a draftsman.! 

Q. Did there come a time when as part of this general 
looking forward to this 20-year program— 


I 

l 
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Incidentally, was this 20-vear program the building pro¬ 
gram.' A. Xo, Mr. Hayes; the 20-year program was a com¬ 
prehensive program involving all the factors in the Uni¬ 
versity’s life, both educational and physical. 

Q. The relationship which Mr. Cassell had to that 20- 
year program was with regard to the physical setup; is 
that right? A. Yes. 

(,). Did there come a time when, as part of this educa¬ 
tional program, the Office of Education of the Department 
of the Interior came into the picture? If so, explain that, 
please. A. Yes, in March, 1928, the Office of Education of 
the Department of the Interior issued its great sur- 
1()84 vev of higher education for negroes in the United 
States. In this survey particular attention was 
called to Howard University as being the most promising 
center for the higher education of the negro in the United 
States and it stated that if the institution was going to ful- 
lill its function in an adequate way the trustees would have 
to take steps to secure far more facilities, both educational 
and physical, than they had. 

Among the things that were recommended in this report 
was a substantial increase in the building facilities of the 
University. 

Q. In what way, if at all, Doctor, were those things that 
were recommended put into operation, as far as the Uni¬ 
versity was concerned in this so-called 20-year program? 
A. The president of the University called the entire group 
of major administrative officers of Howard University to¬ 
gether That included the deans of all the nine schools and 
colleges, the secretary-treasurer of the University, and the 
architect of the University, and we sat around a table in 
the trustees’ board room, and we considered that, in view 
of this report, it was highly important for us to undertake 
to plan for the development of Howard University. 

The president then called upon each dean and major ad¬ 
ministrative officer himself to undertake to present a 20- 
year program so far as his own phase of the work was con¬ 
cerned. 

For example, the dean of the College of Education was 
asked to look forward for 20 years and see what would be 
a reasonable development of the College of Education for 
a period of 20 years and what it would cost to- carry out 


HOWARD UNIVERSITY VS. ALBERT I. CASSEI.I 


1 

i 


that program. The dean of Medicine was asked the s<jme 
thing. The dean of Dentistry was asked the shine 
1G85 thing. The dean of the College of Liberal Arts >jvas 
asked the same thing. 

The architect of the University was asked to take all! of 
their building suggestions, collate them, and then himself 
make an additional study of their building proposals criti¬ 
cally in view of such building programs as had already bteen 
carried out in institutions of a similar size in the country, 
and to present a report on that subject. 

All these deans and administrative officers accepted this 
responsibility, and there ensued one of the most intense pe¬ 
riods of activity that we ever had at Howard University, 
lasting from about the middle of 1928 until the first of 19ol, 
in which these reports—huge reports—were being maide 
and were being collated by the deans and the administrative 
officers. 

The president of the University accepted as his task tjhc 
analyzing of the financial experience of governments in 
dealing with state-supported institutions, to see whether Ive 
could arrive at a formula of support which would be witljin 
the realm of the experience of the members of Congress 
within their own states, so as to create the presumption 
that what we were undertaking was solid and reasonable 
and not exaggerated. 

Q. What amount of time and what kind of effort did that 
entail, as far as the president’s relationship to- the 20-year 
program was concerned? A. Well, 1 should say that it whs 
what you might put in the category of a killing effort, jit 
was a matter of working all hours of the night as well jis 
the hours of the day. 

I remember one very amusing experience. I was travel¬ 
ing from New Orleans to Kansas City, Kansas, to dje- 
1G86 liver an address. 1 could not get any sleeping ac¬ 
commodations, so I sat up, working on this financial 
report. Along about twelve o’clock at night a man frojm 
one of the rear cars came through and said, “(rood evok¬ 
ing.” Along about one o'clock he came through again. 
Along about two o'clock he came through again. 

Tie finally said. “Mister, 1 don’t know”—lie struck njie 

on the shoulder—“I don't know who vou are—” 

* 
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Mr. Magee. 1 do not know what relevancy this has, and 
I should like to speed this case up a little, your Honor. 

The Court. Well, don’t stop him in the middle of a 
story. 

The Witness. It is a good story. 

He said, “Mister, I don't know who you are, but one thing 
1 do know: that whoever you are working for surely is get¬ 
ting his money’s worth.’’ 

That was a common experience not only for me but for 
practically every dean and administrative officer in the Uni- 
versitv. It was the onlv way we could do it. We had to 
put all we had into it, both day and night. 

Dean Holmes did the same thing. For example, he had a 
task that was almost enough for a Ph. D. degree. He was 
asked to review the entire history of Howard University, 
to study the enrollment in every school and college of the 
University, and to discover what principles underlay the 
growth of it to that point; then, second, to study educa¬ 
tional conditions in the United States to see what consid¬ 
erations ought to determine future enrollment; and, third, 
on the basis of those two studies, to project an enrollment 
curve in each division of the University for 20 years. 

He did not do that much work for his Doctor of 
1687 Philosophy degree, but he did it cheerfully, and the 
report carries a heavy section of the work of Dean 
Holmes in that respect. 

By Mr. Hayes: 

Q. Were there other officers, deans and people in key po¬ 
sitions who also contributed substantially of their time and 
effort in an attempt to put this 20-year program over ? A. 
Yes, because the deans turned around and put the same 
kind of burden on the heads of the departments. 

The Dean of the College of Liberal Arts called the head 
of the department of Chemistry and asked him to outline 
his program for chemistry. 

There were then about 19 such departments in the Col¬ 
lege of Liberal Arts, so his own work would be a collation 
and interpretation of those 19 or 20 different programs 
handed in by the different departments. 

Q. Mr. Cassell’s assignment was to make a forecast of 
the building program, covering the same sort of thing as 
far as the physical setup was concerned? A. It was. 
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Q. Was there any other outgrowth of that February 9 
conference to which you made reference? What about! the 
relationship of Mr. Rosenwald to that proposition?! A. 
There were two things that happened at that time of very 
great importance. One was that the stimulus that had been 
given to us by the survey of the Office of Education started 
us working to see whether we could get a substant ive I law 
for provisions for Howard University. Up to that time we 
had got what vou might call an annual gratuitv. There 
was no law for what we were getting. Any congressjnan 
might rise on the floor at any lime and object to! our 
1688 appropriation, and it would have to go out on a point 
of order. That kept us in a constant state of anx¬ 
iety, because we could not from year to another know \|hat 
monev we were going to have. 

Mr. Rosenwald entered the picture in this way. 1 hap¬ 
pened to know the new Secretary of the Interior, the Hon¬ 
orable Roy West, and 1 wrote him and asked him ii' lie 

would not take an interest in Howard Universitv. Mr. West 

* 

wrote back that he would certainly care for Howard jFni- 
versity, and, as a consequence of many things, including 
that, the Department of the Interior took executive respon¬ 
sibility for putting tnrough Congress on December 13, 11928, 
a substantive law authorizing annual appropriation^ to 
Howard University. The law was passed by tiie Congress, 
both the lower House and the upper House, and was signed 
bv the President. 

This had a double effect—a greatly redoubled effect—on 
the Secretarv of the Interior and the Honorable Mi-. Cram- 
ton, who at that time was the head of the subcommittee of 
the appropriations committee of the House of Representa¬ 
tives. They got together and agreed that in view of it hat 
law and the report of the Office of Education, a conference 
should be called, at which all the representatives of| the 
Government—of the various divisions of the Government 
—would be present, and at which the trustees of Howard 
University should be represented and the educational foun¬ 
dations should be represented. 

That conference was called on February 9, 1921). There 
were present representatives from the House of Represen¬ 
tatives, the Bureau of the Budget, the Senate, the United 
States Office of Education, the trustees of Howard 
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1689 University, and the educational foundations, partic¬ 
ular^ Mr. Rosenwald. 

*> 

Q. Doctor, you have indicated your relationship with Mr. 
Rov AYest and Mr. Rosenwald. 

Mr. Hayes. Mr. Reporter, will you please mark this let¬ 
ter? 

(Copy of letter of August 20, 1928, from Roy 0. AVest to 
Julius Rosenwald, and letter of August 28, 1928, from Mar¬ 
garet AV. Sargent to Alordecai Johnson, were marked as De¬ 
fendant’s Exhibit 34 and received in evidence.) 

By Mr. Hayes: 

Q. AYill you be good enough, Doctor, to look at and read 
those communications, in furtherance of what you said was 
your communication and contact with the Rosenwald Foun¬ 
dation? A. The letter of August 2S, 1928, is from Aliss 
Margaret AY. Sargent, secretary to Air. Edwin R. Embree, 
president of the Julius Rosenwald Fund, Chicago, Illinois. 
She says: 

“Aly dear Dr. Johnson: 

* 

‘‘At the suggestion of Mr. Rosenwald and Mr. Embree, 
I am enclosing a copy of the letter recently received from 
Air. Roy AA’est, Secretary of tile Interior, in answer to the 
letter sent by Air. Rosenwald in regard to Howard Univer- 
sitv. 

w 

“Very truly yours, 

“Alargaret AA\ Sargent, 

“Secretary to Air. Embree. 

“Dr. Alordecai Johnson, 

Howard University, 

AYashington, D. C.” 

1690 Then, there was enclosed a copy of a letter from 
Air. Roy O. AYest, Secretary of the Interior, which 

reads: 

“Julius Rosenwald, Esq., 

Care Sears, Roebuck & Company, 

Chicago, Illinois. 

“Dear Air. Rosenwald: 

“Your very cordial letter of August 8, 1928 is at hand. 
You may be assured that I shall have a care for Howard 
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University. I have looked over the Institution withj Dr. 
Johnson and Dr. Scott, Secretary-Treasurer. I have a] real 
interest in it, which has been increased by vour letter.! 

“I expect to see the President in the early futunf. I 
shall tell him of the pleasant telephone conversation j you 
and I had respecting my appointment. 

“I am on the job each morning at 7:30 and believe jthat 
I am acquiring a reasonable understanding of the many 
diverse and widely scattered activities of this Depart¬ 
ment”; and so forth. 

Mr. Hayes. Mr. Reporter, will you please mark these 
three letters? 

(Copy of letter of January 23, 1929, from Mordecaij \Y. 
Johnson to Edwin R. Embree, and letter of January 28, 
1929, from Edwin R. Embree to Mordecai Johnson, \ixre 
marked as Defendant’s Exhibit 35.) 

By Mr. Hayes: 

Q. I hand you Defendant’s Exhibit 35. I think you indi¬ 
cated, Doctor, that there did come a time when Congress 
decided to or did put Howard University on annual 
1691 appropriations. Will you tell us, sir, what those cjom- 
munication disclosed with respect to that proposi¬ 
tion? A. The first is a letter under date of January! 23, 
1929, addressed by the president of Howard University to 
Mr. Embree. It reads: 

“My dear Mr. Embree: 

“Now that the Congress has passed and the President 
has signed a measure authorizing an annual appropriation 
for Howard University, the Secretary of the Interior is 
eager to have a program for the development of the Uni¬ 
versity so formulated as to make possible the most fruitful 
help from the government that may be consistent with jthe 
independence of the institution. To this end lie desires to 
have a conference of representatives of the Board of Trus¬ 
tees of the institution, representatives of the Government, 
and representatives of one or two educational boards!in¬ 
terested in the advancement of Negro education, for the 
discussion of general problems connected with the further 
development of Howard University. The Secretary would 
especially appreciate the counsel of Mr. Rosenwald or his 
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representative for he has talked with Mr. Roscnwald about 
Howard University and is aware of his far-reaching inter¬ 
est in Negro education. I am writing now to ascertain 
whether Mr. Rosenwald would be willing to sit in or be rep¬ 
resented at such a conference. Please advise me. 

“The Secretary would call this conference probably on 
Friday, February 8th or on some proximate day. Will you 
kindly advise also whether the day named would suit 
1692 the convenience of Mr. Rosenwald or his representa¬ 
tive. Sliortlv after I have had word from vou, vou 
will be hearing from the Secretarv. 

“With cordial regards, I am 

“Sincerely yours, 

“Mordeeai W. Johnson, 

“President. 

“Mr. Edwin R. Embree, President, 

Julius Rosenwald Fund, 

925 South Homan Avenue, 

Chicago, Illinois.” 

On January 28, 1929, 1 received a reply from Mr. Em- 
bree, which said: 

“Dear Dr. Johnson: 

“This will acknowledge and thank you for your letter of 
January 2.‘>. I had hoped that Mr. Rosenwald might be 
able to attend the proposed conference on the plans of How¬ 
ard University, but he passes the honor on to me. The fu¬ 
ture of Howard is so important to Negro education 
throughout the country that I am prepared to attend a 
conference if it is held at a time at which it is physically 
possible for me to be present. Any day during the week¬ 
end of February 9 would be all right for me”; 

and so forth. 

He suggests at tile close that we get the help of the Gen¬ 
eral Education Board also. 

Q. Did you at or about that same time begin negotiations 
with the General Education Board through Mr. Arnett? 
A. I did. 

Mr. Hayes. Mr. Reporter, will you please mark these let¬ 
ters as exhibits? 
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1693 (Copy of letter of February 21, 1929, from Mor- 
decai W. Johnson to Trevor Arnett, was marked as 

Defendant’s Exhibit 36 and received in evidence.) 

I 

(Copy of letter of March 12, 1929, from Mordecali \V. 
Johnson to Trevor Arnett was marked as Defendant’4 Ex¬ 
hibit 37, and received in evidence.) 

I 

(Letter of March 13, 1929, from Trevor Arnett to Mor- 
deeai AY. Johnson and copy of letter of March 16,1929, from 
Mordecai AV. Johnson to Trevor Arnett were marked aj? De¬ 
fendant’s Exhibit 38 and received in evidence.) 

By Mr. Hayes: 

i 

i 

Q. Doctor, taking these in the order in which I hand them 
to you, sir, will you be good enough to read to the jury the 
exchange of communications between vourself and Air. 
Arnett, who was connected with the General Education 
Board? A. The first is a letter dated February 21, 1929, 
addressed to Mr. Trevor Arnett, president of the Geheral 
Education Board. It reads: 

| 

“My dear Mr. Arnett : 

“Greetings and good wishes to you. 

“Howard University has recently had a visit fronj Mr. 
Edwin B. Embree, President of the Julius Roscnwald Ifund. 
Mr. Embree was kind enough to walk with us around our 
properties and to survey certain lands adjacent to) our 
grounds which we feel to be indispensable for the future 
growth of the university. 

“Mr. Embree agreed with us in our opinion in thisjmat- 
ter and indicated that he would confer with you about 

1694 it. Returning to my office from some ten days gway, 
I find a letter from him indicating that lie has spoken 

to you, that you are interested, and that you are planning, 
at an early date, to come down with Mr. Jackson DavifJ and 
learn more of the situation at first hand. 1 am very grate¬ 
ful for this news. If I may have word from you aj few 


I 
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(lavs prior to vour coming so that I mav be sure to be on 
tlie grounds, 1 shall be very glad. 

“Sincerely yours, 

“Mordecai W. Johnson, 

“President. 

“.Mr. Trevor Arnett, President, 

General Education Board, 

61 Broadway, 

Xew York City.” 

The next is a letter of March 12, 1929, again to Mr. 
Arnett. It reads: 

“My dear Mr. Arnett: 

“Mr. Julius Rosenwald was in Washington on Saturday 
and inquired of me whether I had yet been able to hear 
from you in regard to the land proposition. His all inter¬ 
est in the matter has been greatly encouraging to us. He 
expressed to me his confidence that you would be inter¬ 
ested and, knowing how busy you are with many matters, 
he urged me to write vou again. Our universitv architect, 
Mr. Albert I. Cassell, advised me this morning that he will 
have finished compiling complete information regarding 
the properties referred to in my previous correspondence 
In* Wednesdav of this week, and that he will have ready a 
map showing the relation of these properties to our 
169”) present plant, and \o- the neighborhood in general. 

I greatly hope you may find it possible at some early 
date to go over this matter with us. 

“With cordial regards, I am 

“Sincerely yours, 

“Mordecai W. Johnson, 

“President. 

“Mr. Trevor Arnett, President, 

General Education Board, 

61 Broadway, 

Xew York City.” 

The next is a letter of March 13 from Mr. Arnett to me. 
It reads: 

“My dear President Johnson: 

“I am in receipt of your letter of the 12th instant with 
reference to the additional land for Howard University. 
Mr. Jackson Davis and I are planning to go to Washing- 
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ton in the near future, when we will visit you and look into 
this situation. We will let you know definitely latdr the 
date on which we expect to be there. 

“Cordially yours, 

“Trevor Arnjett. 

“President Mordecai W. Johnson, 

Howard University, 

Washington, D. C.” 

The next is a letter dated March 16,1929, from me tb Mr. 
Arnett in which a courteous acknowledgment is mad<[. 

Q. Dr. Johnson, did there come thereafter a time ;when 
you wrote to Mr. Arnett asking specifically with respect to 
the appropriation of some money for this 2Q-year 
1696 project? A. Yes, there did come such a time. 

Mr. Hayes. Mr. Reporter, will you mark jthese 
papers as exhibits? 

(Copy of letter of April 24,1929, from Mordecai W. John¬ 
son to Trevor Arnett was marked as Defendant’s Exhibit 
39, and memorandum of April 24,1929, of type of letter sug¬ 
gested for transmission to Trevor Arnett was marked as 
Defendant’s Exhibit 39-A and received in evidence.)! 

Bv Mr. Hayes: 

! 

Q. Dr. Johnson, I show you a carbon copy of a communi¬ 
cation and ask vou whether or not this is the communica- 
tion which you sent to Mr. Arnett. 

As a matter of fact, Dr. Johnson, a part of the informa¬ 
tion that vou received here, that vou forwarded to! Mr. 
Arnett, you obtained from Mr. Cassell; is that correct, 
sir? A. Yes. When I went to Chicago to talk to Mr. Rpsen- 
wald about the matter, it was in its early stages. He .jsked 
me if I had any clear conception of the properties tlnkt we 
needed. I told him 1 had had a preliminary report jfrom 
our architect and that I had asked him to extend tliatj into 
a much more comprehensive report, giving greater details, 
and I thought it would be ready at a very early date, j 

He asked me to speed that up and send him a copy!. 

“Meanwhile,” he said, “you might take a few options. 
See what you could get a few options for. It may be that” 
—it is Mr. Embree 1 am talking of instead of Mr. Rbsen- 
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wald—“It may be that Mr. Rosenwald may be persuaded 
to advance you a little monev to set the most on the 

1697 options while the General Education Board is con¬ 
sidering the matter.” 

Finally Mr. Cassell did give me the report on March 6th 
— a very good report—which outlined properties that were 
needed, indicated the asset value on each piece, and esti¬ 
mated the value of the land itself and the value of the im¬ 
provements as a basis for arriving at a reasonable price; 
and then when lie got through with a particular square, he 
would summarize, at the bottom of that square, the approx¬ 
imate amount of money which would be necessary to pur¬ 
chase that entire square. 

Q. Did lie, Doctor, at that time, furnish you with a com¬ 
munication of the type which he suggested you should send 
to Mr. Arnett? A. Yes. It is my custom at the University 
to try to keep myself aware of my own limitations, and 
whenever I am dealing with a matter which requires pre¬ 
cise knowledge in any way, 1 pick out that man in my or¬ 
ganization who has that knowledge, and 1 ask him to write 
for my signature a letter on that matter. I am thereby 
enabled to have before me exact knowledge of things that 
pass beyond the range of my own ability. 

If the letter is a very good letter, such as 1 want, 1 some¬ 
times sign it, just as it is, and send it on; but most fre¬ 
quently i revise it in some way or other to meet what I feel 
to be a greater adequacy. 

In that case I did receive from Mr. Cassell a very good 
suggested letter. 

Q. Doctor, in light of your testimony, will you explain 
what happened with respect to these respective communica¬ 
tions? A. I received Mr. Cassell’s letter, and it did not seem 
to me to be full enough or to be adequate in certain 

1698 respects, but to have in it, nevertheless, practically 
all the precise information which T needed. 

I culled out the precise information and used as much of 
the other part of the letter as T could and then wrote a some¬ 
what more extended letter to Mr. Arnett under date of 
April 24, 1929. 

It happens that on Mr. Cassell’s letter here I have the ac¬ 
tual changes which I dictated to my stenographer at that 
time. 
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Mr. Hayes. 1 take it, your Honor, in light of what|Dr. 
Johnson has said, that it may only be necessary to shojv to 
the jury the communication with the stenographic changes 
as indicated bv the doctor on the actual letter itself atj the 
time the communication was had. The jurors, of course, 
if they desire, may look at the original communication jand 
the copy of the one Mr. Cassell made. 

By Mr. Hayes: 

Q. Was this communication sent, Doctor? I notice {hat 
il has been checked, and it purports to be the original.; A. 
Xo, it bears on its face the evidence that it was not senit. 

Q. That is what I had in mind. This communication jwas 
not sent. That is the original. 

The Court. Was that the letter prepared by Mr. Cassell? 

Mr. Hayes. Xo, your Honor: this bears an entirely jdif- 
ferent date. It is May Ml. I started to offer it, thinking it 
was a communication, but l sensed that it was not, because 
it appeared to be an original, so I withdrew it. 

Mr. Cassell was saying through his counsel that 
lf>99 this is a communication that he prepared. I dojnot 
gainsay that it is, but there is no purpose in my otter¬ 
ing it, because it was not sent. 

The Court. You have not offered it? 

Mr. Hayes. That is right. But they were making indi¬ 
cations, and I wanted to make the comment because of vf'hat 

thev were saving. 

• • * 

Mr. Reporter, will you please mark this letter? 

(Letter of July 9, 1928, from Albert I. Cassell to Emrhett 
J. Scott was marked as Defendant’s Exhibit 39-B and was 
received in evidence.) 


By Mr. Hayes: 

Q. Doctor, I show you Defendant’s Exhibit 39-B, which 
may be offered, as l understand it, without objection, land 
ask you, sir, what that communication is and with relation 
to what was it sent to vou ? A. This is a communication 
from Mr. Cassell to the secretary-treasurer of the Univer¬ 
sity under date of July 9, 1928, in which he advises the sec¬ 
retary that he is now preparing plans for the plumbing to 
be done in the president’s house and taking into account 
the carpentry that is necessary in the matter of installing 
new dormers and the third floor bath. 
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Q. Do you know on what government project Mr. Cassell 
was working at that time? A. I should say it was the dor¬ 
mitory project at that time, although both the dormitory 
project and the chemistry project were then running eon- 

currentlv. He could have had his salarv on either one of 
» • 

those projects. 

1700 Q. There was no project, sir, was there, that in¬ 
cluded the president’s house as part of any govern¬ 
ment contract? A. Xo, sir. 

Mr. Hayes. Mr. Reporter, will you please mark these 
papers as an exhibit ? 

(Letter of July 28, 1928, and enclosure, from Albert I. 
Cassell to Emmett J. Scott: letter of July 28, 1928, from 
Albert I. Cassell to Mordeeai AV. Johnson; and copy of let¬ 
ter of July 31, 1928, from Mordeeai AA\ Johnson to Albert 
I. Cassell were marked as Defendant’s Exhibit 40 and re¬ 
ceived in evidence.) 

Bv Mr. Haves: 

• » 

Q. Dr. Johnson, will you look at the sheaf of communica¬ 
tions that are marked as Defendant’s Exhibit 40 and tell 
me as to what their contents address themselves? A. These 
communications dated respectively July 28, 1928—there are 
three of them all on the same dav, and tliev all refer to the 
same thing, namely, the matter which is included in the first 
one of them; that is, the detailed specifications prepared by 
Mr. Cassell for the exterior painting of the president’s 
house and garage, Howard University. 

Q. That was at or about the same time, sir, as the other 
communication, which 1 just showed you: that is correct, 
isn’t it? A. It is. 

Mr. Hayes. Mr. Reporter, will you please mark this as 
an exhibit? 

(Letter of August 22, 1928, from Albert I. Cassell to 
Mordeeai Johnson was marked as Defendant’s Exhibit 41 
and received in evidence.) 

1701 Bv Mr. Haves: 

* * 

Q. I show you Defendant’s Exhibit 41, Dr. Johnson, and 
ask you to state what the contents of it are. A. This is 
dated August 22, 1928, and is another element in the same 
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job; namely, Mr. Cassell is transmitting to me a detijiled 
report of the cost that would he involved in the refmisliing 
of the doors—No; 1 beg your pardon; this is not the slame 
thing; this is another thing. 

Mr. Cassell in this letter is attaching a copy of a report 
which he sent to the University's secretary-treasurer, giv¬ 
ing detailed costs which would be involved in refinishing 
the floors, installing radiator covers, glass draperies, land 
over-draperies in the main dining room. 

He calls attention also to the opportunity now made avail¬ 
able to install mechanical refrigeration in this main dining 
hall, which is part of the old Home Economics Building. 

Q. Will you toll me, sir, on what project he was working 
at that time, under government contract? A. The Clieijnis- 
try Building and the women's dormitory. 

Mr. Hayes. Mr. Reporter, will you please mark thesejlet- 
ters as exhibits? 


(Copy of letter of November 5, 1928, from Albert I. (lias- 
sell to Emmett J. Scott: copy of letter of November 5, 1928, 
from Albert T. Cassell to Emmett J. Scott: and copy of ilet- 
ter of Mav 9, 1929, from Albert I. Cassell to Emmett J. 

* i 

Scott were marked as Defendant’s Exhibits 42, 42-A and 
42-B, respectively, and received in evidence.) 

Bv Mr. Haves: 

• % l 

Q. Dr. Johnson, will you please take Defendant's 
1702 Exhibits 42, 42-A, and 42-B and, without reading 
them, sir, aloud, glance through them sufficiently 
to familiarize yourself as to their content, and then jtell 
the Court and jury the approximate time they were writ¬ 
ten and to what they refer. A. The first is a communica¬ 
tion November 5, 1928, in which Mr. Cassell reports! on 
the examination which he has made of the gymnasium 
partition walls and recommends what should be done ab|out 
what appears to be cracks in the walls of this building.! 

On the same date he wrote the secretary-treasurer— 
that is, November 5, 1928—discussing for some three pajges 
the swimming pool situation and making recommendations 
in relation thereto. 

The next is a communication of May 9, 1929, to the sec¬ 
retary-treasurer, again connected with the job on the 
president’s house, in which he details specifications for 
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repairs in the laundry; the walls, ceiling, woodwork, and 
floor of the living room: the walls, ceilings, woodwork, 
floors, upstairs halls, and three bedrooms on the second 
floor; all radiator enclosures; et cetera. 

Q. Doctor, on what government project was Mr. Cassell 
working at the time of these communications? A. The 
women’s dormitory and the chemistrv building. 

Mr. Hayes. Mr. Reporter, will you please mark this as 
an exhibit? 

(Letter of January 29, 1929, from Albert I. Cassell to 
Emmett J. Scott, with blue-print attached, was marked 
as Defendant’s Exhibit 43 and received in evidence.) 

1703 By Mr. Haves: 

Q. Dr. Johnson, I hand you Defendant’s Exhibit 
43 and ask you to read to the jury the communication and 
state what is attached. A. This is a letter addressed by 
Mr. Cassell to the secretary-treasurer of the University, 
in which he says: 

“Dr. Emmett J. Scott, 

Secretary-Treasurer, 

Howard University. 

“Dear Sir: 

“Attached hereto you will find six prints of the work 
necessary to be done in the Dining Hall to convert the 
present Men’s Cloak room into a modern, thief and con¬ 
fusion proof cloak room accommodating 796 wraps with 
individual provisions for each wrap. 

“Bids should be requested for the metal work involved. 
Before the end of this week I will have prices on the check¬ 
ing equipment, cloak racks, etc., and will present the 
same to you. 

“Yours very truly, 

“Albert I. Cassell.” 

Accompanying the letter are the blueprints for the job 
there described. 

Q. With respect to the exhibit that you have just testified 
about, Doctor, dated January 29, 1929, were the same two 
projects the ones upon which Mr. Cassell was working at 
that time? A. The women’s dormitorv and the chemistrv 
building. 
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Mr. Haves. Mr. Reporter, please mark this as ani ex¬ 
hibit. 

i 

1704 (Letter of January 29,1929, from Albert I. Cassell 

to Emmett J. Scott and drawing attached \fere 
marked as Defendant’s Exhibit 44 and received in |evi- 
dence.) 

Bv Mr. Haves: 

» • 

Q. 1 show you, Dr. Johnson, a communication dated Jan¬ 
uary 29, 1929, and ask you to read it, please. A. This| let¬ 
ter, dated Januarv 29, 1929 is from Mr. Cassell to the bee- 

7 • 7 I 

retarv-treasurcr and states: 

* 

“In the matter of future gifts to the University, sucji as 
the Sun Dial which is shortly to be presented, it is respect¬ 
fully suggested that donor groups be advised not to pur¬ 
chase or contract for anv item until the University author- 
ities have had the opportunity to examine and approve! the 
said object—and further, in the case of an architectural 
object, until the architect has had time to study and ap¬ 
prove the same. 

“The Sun Dial gift has presented embarrassment jand 
much hurried extra work for me because some such pro¬ 
cedure as has been suggested was not adhered to. iThe 
original base bought for the dial was terrible and w’ould 
have been the cause of much embarrassment to the institu¬ 
tion had it been erected on the campus. It was notjde- 
signed as a base for the dial purchased and was nevef in¬ 
tended to be used for that purpose. 

“The public program had already been arranged anji it 
developed that the donor group had but very little money 
to buy a suitable base. A suitable limestone base was yerv 
hurriedly designed in my office, and, after much s4ek- 
170") ing and running around I have gotten one of imy 
friends in the stone business to practically make a 
gift of this base, and the same will be set in place by 10 A. 
M. Fridav, Februarv 1, 1929. 

* ” • 7 j 

“Verv trulv vours, 

“Albert I. Cassell.’’ 

There is accompanying this letter drawings for the iiew 
sun dial. 
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Mr. Hayes. If your Honor please, I might pass this 
around as being something bright to be added to a drab 
situation. There is a pretty picture attached to it. 

The Witness. I might say that we got the sun dial, and 
it is practically as described except for the base. 

Mr. Hayes. Mr. Reporter, will you please mark this as 
an exhibit? 

(Letter of March 6, 1929, from Albert I. Cassell to Mor- 
deeai W. Johnson was marked as Defendant’s Exhibit 45 
and received in evidence.) 

Bv Mr. Haves: 

Q. I show you Defendant’s Exhibit 45, sir, and ask you, 

sir, to give us, first, the date when that was presented by 

Mr. Cassell. Then explain to us what it is. A. This is 

dated March 6, 1929, and is addressed to the president of 

the Universitv bv Mr. Cassell. He savs: 

• * * 

“In compliance with your request of recent date, there 
is respectfully submitted herewith the following data con¬ 
cerning property requirements of Howard University”; et 
cetera. 

17i)(j This is the report which Mr. Julius Rosenwald 
asked me to have the architect make up, and which 
he did make up, and which sowed as the base for our budget 
in buving land at the Universitv in the ensuing vear—a 
very good report. 

Mr. Hayes. If your Honor please, this has already been 
offered in evidence. The plaintiff offered this in evidence 
as part of his case. It shows the status of the land pro¬ 
gram as of the date that has already been indicated. 

Mr. Hayes. Mr. Reporter, will you please mark these 
letters as exhibits. 

(Letter of February 12, 1929, from Edwin R. Embree to 
Mordecai Johnson; copy of letter of February 14, 1929, 
from secretary to the president, to Edwin R. Embree; and 
carbon copy of letter of February 21, 1929, from Mordecai 
W. Johnson to Edwin R. Embree were marked as Defen¬ 
dant’s Exhibit 46 and received in evidence.) 

Bv Mr. Haves: 

« • 

Q. Doctor, you have made reference to communications 
had with Mr. Rosenwald or Mr. Embree as representing 
him and have stated that there was an indication that cer¬ 
tain options might be undertaken. 
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Will you look at these communications, sir, and read them 

to the extent of explaining just what they do indicate? j A. 

The first is a letter dated February 12, 1*929, from Mr. Ed- 

win R. Embrec, president, Julius Rosenwald Foundation, 

addressed to me. He savs: 

* 

“Dear Dr. Johnson: 

“When I was in New York last Saturday 1 talked 
1 707 with Mr. Arnett concerning* the question of land. He 
was very much interested and said that as soon; as 
Jackson Davis came, they two could arrange to visit Wajsh- 
ington and learn more of the situation at first hand. I am 
very hopeful that the General Education Board will inter¬ 
est itself actively in this most important matter. 

“I talked over the same subject with Mr. Rosenwald:on 
niv return to Chicago. He also is interested. He suggests 
that in order to save time and to avoid having to pick'up 
too much property at any one time, it might be a good thing 
for you to begin now to get options on some of the mjore 
important pieces. If you could get a few such options for 
sixty or ninety days and report these to us, it might be tjiat 
Mr. Rosenwald would be willing to advance funds to cafry 
a few such plots until the whole matter could be considered 
by the General Education Board and by our Fund. I km 
not sure, of course, that he would be willing to do this. jAt 
any rate, there would be no harm in getting options andjre- 
porting them to us. 

“The more I think of the Washington conference the 
more encouraged I am. You made a statesmanlike presen¬ 
tation to the Congressional committee and T was both de¬ 
lighted and surprised at the sympathetic attitude shown by 
each one of the representatives from the House and Senate 
as well as from the Department of the Interior. 

“Verv trulv vours, 

“Edwin R. Embree.” ! 

! 

1708 The second letter is a letter dated February 14, 
1929, simply acknowledging receipt of the letter of 
February 12. This letter was sent bv my secretary. 

The Court. The Court will take a recess until a quarter 
of two. 

(At 12:30 o’clock p. m. a recess was taken until 2 o’clock 
p. m. the same day.) 
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1709 After Recess 

The proceedings were resumed at 1:45 p. m., at the ex¬ 
piration of tlie recess. 

Mr. Magee. May we approach the bench? 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. Magee. May it please the Court, Judge Soper and 
the Morgan State College men want these maps that Mr. 
Cassell prepared, and I was wondering if you could excuse 
him this afternoon. They want him in Baltimore on this 
Morgan State College matter. You do not want him to stay, 
do vou ? 

Mr. Hayes. Xo. 

The Court. It does not make any difference to the Court, 
as far as that goes. If you think it is proper to do it, it is 
all right with me. 

Mr. Magee. It is a matter of necessity with him, and they 
have asked him to get over there. 

Mr. Hayes. What time does he need to go? 

Mr. Magee. I would like to excuse him right now. 

The Court. He could catch the two o’clock train if he 
goes now. 

Mr. Magee. I would appreciate it if your Honor would 
excuse him. 

The Court. All right. 

(At the conclusion of the foregoing conference counsel 
for both sides resumed their places at the trial table and 
the trial proceeded as follows:) 

Thereupon, Dr. Mordecai W. Johnson the witness 

1710 on the stand at the hour of recess, resumed the wit¬ 
ness stand and. upon examination, testified further 

as follows: 

Direct Examination—Resumed 

Bv Mr. Haves: 

• • 

Q. Dr. Johnson, at the close of the session you were read¬ 
ing from Defendant's Exhibit Xo. 46 and at that time indi¬ 
cated that vou had not completed reading. Will vou be 
good enough to begin the communication? A. This is a let- 
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ter dated February 21,1929, and is from me to Mr. Embiree, 
president of the Julius Rosenwald Fund: 

“Returning to my office 1 find your letter dated Febru¬ 
ary 12th. I am deeply grateful to you for the interest |you 
have taken in the land question at Howard University and 
for the conversations which you have had with Mr. Ropen- 
wald and Mr. Arnett of the General Education Board, j 

“I am very glad to know that Mr. Rosenwald is inter¬ 
ested. He spoke to me about it as we rode from your offices 
to the university. Following his suggestion I am haying 
Mr. Cassell, our architect, make a careful survey of the; en¬ 
tire situation, listing the values and the probable prices of 
the properties. He will finish this work at the end of j the 
week and within another week, T think, it will be possible] for 
us to have some sixty or ninety day options. These I shall 
be glad to report to you. If Mr. Rosenwald would be grill¬ 
ing to advance funds to carry a few such plots until;the 
whole matter can be considered by the General E5du- 
1711 cation Board and your fund, I shall be very glad]. 

“I am writing Mr. Arnett today.” 

and so forth. The rest is courtesies. 

Q. Doctor, did there come a time when you addressed ^H*. 
Arnett advising him as to the step that the University had 
taken and indicating to him that a committee had been lap- 
pointed—a committee of real estate men and the like? ! A. 
Yes, but that was a considerable distance on. 

Mr. Hayes. Will you mark this for identification? 

(Letter dated July Hi, 1929, from Arnett to Dr. Johnson 
was marked Defendant’s Exhibit 47 for identification.)] 

By Mr. Hayes: 

Q. Doctor, will you look at this? The others that jrou 
have in mind T shall call your attention to later (handing a 
document to the witness). A. Yes. This is a letter j ad¬ 
dressed to Mr. Trevor Arnett, president of the General Ed¬ 
ucation Board, under date of July lfi, 1929, by the president 
of the Universitv, and reads as follows: 

i 

“ Mv dear Mr. Arnett: 

* 

“The Committee of three Trustees and the President of 
the University, appointed by the Trustee Board to plan 
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and execute all matters connected with the securing of the 
additional land provided for under the grants of the Gen¬ 
eral Education Board and the Julius Rosenwald Fund, have 
met, organized, selected the agents to represent the Uni¬ 
versity and selected a depository. We are now ready for 
business and I write respectfully to request that the 

1712 General Education Board will forward the sum of 
$30,000 agreed upon in the name of Howard Univer¬ 
sity, as their share of the initial sum of $40,000 required for 
options and binding purchases of this property. 

“The Committee has selected the Second National Bank 

of which Mr. Victor B. Devber is President, as its deposi- 

torv. All monies sent bv the General Education Board and 
• • 

the Julius Rosenwald Fund will be deposited in this bank 
under the name of the Howard University Extension Fund, 
checks to lie signed by the Secretary-Treasurer upon order 
of the Chairman and Secretary of this Committee. 

“The Chairman of the Committee is the President of the 
Universitv, the Secretary of the Committee is Mr. John R. 
Hawkins, President of the Prudential Bank. 

“At present three firms have been selected to represent 
the University as follows: 

“The real estate department of the Munsev Trust Com¬ 
pany under the direction of Mr. T. C. Willis: 

“Charles S. Muir & Sons, 1403 New York Avenue, N. W.; 
“Edward C. Knouse, 101 Channel Building, 1427 Eve 
Street, N. AY. 

“With great appreciation for the helpfulness of the Gen¬ 
eral Education Board and with cordial regards, I am 
“Sincerely yours.” 

Mr. Haves. Will you mark this, please? 

(Copy of action of Special Meeting of Board of Trustees, 
April 24, 1920. was marked Defendant’s Exhibit 48 for iden¬ 
tification.) 

By Mr. Hayes: 

1713 Q. Dr. Johnson, prior to the time that the commu¬ 
nication from which you have just read was sent, 

there had been. I believe, certain discussions or certain 
transfers of communications between yourself and Mr. Ar¬ 
nett regarding plans to be submitted and referred to as 
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Plan Xos. 1 and 2. With that in mind, will you tell niej sir, 
as to whether or not that is a correct copy of the minptes 
having to do with Plans 1 and 2 as referred to (handiiig a 
document to the witness) ? A. Yes, this is the minutes. 
The minutes refer to Plans Xos. 1 and 2, minutes of! the 
Special Meeting of April 24,1929, of the full Board of Trus¬ 
tees : 


“In connection with the Land Extension Program lout- 
lined in the Minutes of the Special Meeting of the Boaijd of 
Trustees held April 24, 1929, it was upon motion vojted: 

“That, the President of the University he authorized to 
express to the Julius Rosenwald Fund and the Generali Ed¬ 
ucation Board the hearty thanks of the Board of Trustees 
for their appropriation of monies for the purchase ol; ad¬ 
ditional land for Howard University. 

“Also, that the President of the University he author¬ 
ized to submit to the General Education Board and! the 
Julius Rosenwald Fund, plans Xo. 1 and Xo. 2 for consid¬ 
eration and decision. 

“Upon motion, it was voted that a Committee of tjiree 
be appointed, said Committee to have power to take all 
steps necessary to acquire such parcels of property as may 
be decided upon. Messrs. Devbar, Pope and Hawkins Nvere 
appointed as members of the Committee along witlij the 
President of the University. 


1714 “Attest: Emmett J. Scott, Secretarv-Treasuiier.” 


Mr. Hayes. Will you mark this one, please, sir? 

(Folder containing letters was marked Defendant’s! Ex¬ 
hibit 49 for identification.) 

By Mr. Hayes: j 

Q. Dr. Johnson, you have made reference to plans 1| and 
2. Had you had any conversation with anyone with resjpect 
to these respective plans 1 and 2? A. Yes, indeed. 

Q. With whom had you had these conversations?; A. 
They were thoroughly discussed in the board of trustees 
and T had had a previous conversation with Mr. Arjnett. 
I proposed to him plan Xo. 1. While he could not givb me 
a definitive answer, he indicated that he did not think j that 
the General Education Board would adopt plan Xo. 1| 
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Then 1 discussed plan Xo. 2 with him verbally, and he 
indicated that he could not give me any answer definitely 
on either plan, as they were controlled by an executive com¬ 
mittee and he would have to put the whole thing before the 
executive committee, and suggested that when I wrote him 
that 1 propose the thing formally that I had proposed to 
him verbally. 

Q. Will you be good enough to look at Defendant’s Ex¬ 
hibit 49 and tell me, sir, as to whether or not that is the 
communication that went forward from you to Mr. Arnett 
explaining to him the plans 1 and 2 (handing a document 
to the witness )! A. Yes. 

Q. Will you be good enough to read it to the jury, so that 
they will be mindful of what these respective plans were? 

A. Yes. This is the communication which went to 
1715 him and was authorized by the board of trustees in 
the regulations here given. This is dated June 5, 

1929. 

“My dear Mr. Arnett: 

“I beg leave to advice that the Trustees of the Univer¬ 
sity at their annual meeting on June 4th, adopted the fol¬ 
lowing resolutions: 

“1. That the President of the University be authorized 
to express to the General Education Board and to the Julius 
Rosenwald Fund the hearty thanks of the Board of trustees 
of Howard University for the appropriation of monies for 
the additional land for Howard University. 

“2. It being the understanding of the Board of Trustees 
that the Julius Rosenwald Fund is willing to have the Gen¬ 
eral Education Board act as chief agent in the expenditure 
of funds jointly contributed by them, the President of the 
University is further authorized to submit the two follow¬ 
ing plans of procedure to the General Education Board for 
the use of said monies in the purchase of additional prop¬ 
erties in squares Xos. 2057, 3058 and 3000 indicated on the 
plot plan previously submitted. 

“A. Plan 1. 

“The earliest possible acquisition of the ground in ques¬ 
tion being the primary concern of the University, the Trus¬ 
tees express their willingness to have the General Educa¬ 
tion Board use its own or affiliated agencies to effect the 
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purchase of the properties under question and the transfer 
of the same to the beneficiaries, if in such cases as tfjis it 
is the custom of the General Education Board so to do. 
The Trustees will be happy to accept such ar[ ar- 

1716 rangement and further will work diligently with 
these agencies in the effort to make favorable jpur- 

cliases. 

I 

“If the above plan is not acceptable to the General Edu¬ 
cation Board the Trustees rospectfullv submit: 

“B. Plan 11. 

“That all purchases of land and expenditures of money 
therefor shall be under the direct supervision of the Presi¬ 
dent of the University and three members of the Board 
of Trustees as follows: 

“Mr. Victor B. Deyber, President, Second National Bank, 
Washington, 1). ('.; 

“Mr. C. 11. Pope, Vice-President, Munsey Trust (lom- 
pany, Washington, I). 

“Mr. John R. Hawkins, President, The Prudential Blink, 
Washington, 1). C. 

who shall avail themselves of such services from the bni- 
versity architect and others as may from time to timef be 
needed. 

“2. That one or more reputable real estate firms sjhall 
be appointed by such committee who, under the general 
supervision of this committee shall secure options and lpake 
binding jmrchases on properties indicated, in their own 
name or in the name of their subsidiary agencies, (noiop- 
tions or binding purchases to be made in the name of jthe 
University), using an initial sum of $40,000. 

“3. That in all of these options and binding purchases, 
competent arrangements shall be effected whereby trans¬ 
fers of title to the University shall Ik* made with approxi¬ 
mate simultaneity whenever the number of optijons 

1717 and binding purchases shall be sufficient to sedlire 
University control of the area under question. 

“4. Said committee of the President and three Trustjees 
of the University, shall submit monthly detailed progress 
reports to the General Education Board and the Julius 
RosenwaId Fund, showing all options, purchase contracts 
bound, character of properties, jmrehase prices, dates! of 
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final settlement, estimated gross revenue from properties, 
etc. 

“5. Statements of amounts required finally to settle pur¬ 
chases shall he submitted first to the General Education 
Board and secondly to the Julius Rosemvald Fund, within 
thirty to forty days before the time limit to any final settle¬ 
ment involved, said boards being requested to forward 
monies in the proportion of 3 and 1 in the name of the 
University to Ik* expended toward the closing of contracts 
described in detail in the reports submitted. 

“6. The above named committee shall have complete au¬ 
thority to enter into and to conclude all transactions and 
contracts incident to transfers of titles, etc., in connection 
with the acquisition of properties in squares Xo. 3057-3058 
and 3060, to the lifting of the mortgages of $72,572.50, now 
outstanding, and to acquire the triangular plot adjacent 
to the gymnasium and stadium, provided for in the legis¬ 
lation of the United States Government. 

“7. All titles of properties having been thoroughly se¬ 
cured and all conditions of the gifts of the General Edu¬ 
cation Board and the Julius Rosemvald Fund having been 
complied with, the above named committee shall 
1718 make complete and detailed report to the full Board 
of Trustees in session. 

S. All monies received from the General Education 
Board and the Julius Rosemvald Fund for the purchase of 
additional properties shall be handled in a special fund, 
separate and distinct from all current funds and other 
special funds of the University, a complete audit of which 
shall be available* to the Board of Trustees of Howard Uni¬ 
versity, to the General Education Board and to the Julius 
Rosemvald Fund at any time. 

“I understand from our conversations that Plan Xo. 1 
will in all probability not be accepted by the Executive 
Committee of the General Education Board. It is restated 
here in good faith, anticipating any possibility that the 
Executive Committee might at the last moment, look fa¬ 
vorably upon it. 

“If Plan Xo. II or such modifications thereof as may be 
arrived at by further correspondence is agreeable to the 
General Education Board and to the Julius Rosenwald 
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Fund, the coinniittee named in the plan is authorized to 
make application to the General Education Board and to 
the Julius Kosenwald Fund for tile first sum of $40,00|0 in 
the proportion of 3 to 1 and for all further funds required, 
without recourse to the Board of Trustees of Howard Uni¬ 
versity in session. 

“I shall he glad to furnish any further information wfiich 
may be needed for an understanding of the above plans 
and, on behalf of the Board, to present to the Executive 
Committee any such modifications of the plan as 
1719 may appeal - to the General Education Board t<j> be 
necessary to further safeguard the common inter¬ 
ests involved. 

“With great appreciation and cordial regards, 1 ami 

“Sincerely yours.” 

Q. Did there come an answer from Mr. Brierley or from 
the General Education Board to that communication?! A. 
There did. There came an answer under date of June 17, 
1929. It is a letter addressed to me bv Mr. W. W. Brieiflev, 
secrotarv of the General Education Board, and reads:! 

• 7 I 


“My dear President Johnson: 

“At a meeting of the Executive Committee of the (Jfen- 
eral Education Board held June 13, 1929, the officers pre¬ 
sented vour letter dated Juno 5, in which vou state that at 
the annual meeting of the Trustees of Howard University 
on June 4, plans were formulated for acquiring property 
urgently needed for the immediate physical developnient 
of the University, provided funds are made available! by 
the General Education Board and the Julius Bosemvald 
Fund for this purpose. After careful consideration of both 
plans, it was the opinion of the Committee that the second 
plan, providing for the University to appoint its own agents 
to make the purchases, should, be followed by tin* Trustees 
of the University. 

“The Executive Committee adopted a resolution author¬ 
izing the executive officers in their discretion to comjmit 
the Board to an appropriation to Howard University pf a 
sum not to exceed #450,000 for the acquisition of proper¬ 
ties in squares No. 3057-3058 and 30G0, for the lifting 
of mortgages of $72,572.50 now outstanding, and [for 


l 
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1720 the acquisition of the triangular plot adjacent to the 
gymnasium and stadium, provided for in the legis¬ 
lation of the United States Government, all of which are 
needed for the physical expansion of the University. In 
taking this action the Committee took cognizance of the 
fact that there is reasonable assurance that the Julius 
Rosemvald Fund will make available $150,000 for this pur¬ 
pose. 

“On hearing from you that arrangements have been 
made by the authorities of the University for acquiring the 
property in question, the officers will be prepared to re¬ 
lease a sum up to $50,000, being its share of the sum re¬ 
quired with which to secure options to the property under 
consideration. 

“It is mutually understood that the second plan, to which 
1 have referred and which is outlined in detail in your let¬ 
ter of June 5, will be followed. 

“Sincerelv vours, W. AY. Brierlev.” 

( t >. Doctor, you have already read into the record a com¬ 
munication which indicated that the arrangements under 
plan Xo. 2 had been carried out and vou at that time indi- 
cated who the members were of this committee and at that 
time made the call for this original amount of money to be 
paid by the General Education Board; that 1 think you 
have already read into the record? A. That was a sub¬ 
sequent letter. 

Q. A subsequent letter, that is correct, sir. 

Now, did the executive committee take official action on 
these various things to which vou have made reference 
with reference to the selection of the real estate 

1721 firms? I think it was a special committee, rather 
than the executive committee. A. Extension com¬ 
mittee. 

Mr. Hayes. Will you mark these two with successive 
exhibit numbers ? 

(Minutes of Special Committee, July 10, 1929, were 
marked Defendant’s Exhibit 50 for identification.) 

(Minutes of Special Committee, August 8, 1929, were 
marked Defendant’s Exhibit 51 for identification.) 

Mr. Magee. I would like to see the original minutes on 

V* o 

this. These are just typewritten copies. 
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By Mr. Hayes: 

Q. Will you tell me where the original minutes arc I? A. 
Those are the original minutes themselves. They weiie al¬ 
ways dictated in the president’s office and signed byi Mr. 
Hawkins. 

Mr. Magee. There is only one of them signed. 

Mr. Hayes. The one of them that is signed bearsjs the 
signature of James R. Hawkins. He has been deacj for 
some time. 

Mr. Magee. If those arc the original ones, go ahead. 

The Witness. These are the original ones. 

By Mr. Hayes: j 

Q. Will you read those minutes, sir (handing documents 
to the witness) ? A. This is the minute of July 10, 192p, of 
the meeting of the extension committee, and this is thejfirst 
meeting of the committee: 


“On the tenth day of July the Special Committee 'con¬ 
sisting of President Mordecai W. Johnson, Mr. j Vic- 
1722 tor B. Beyber and Mr. John R. Hawkins, Mr. (j. IT. 

Pope being absent and out of the city for a period 
of thirtv davs, met in the Board Room of the Lib far v 
Building of Howard University for special consideration 
of the matter in hand. The Committee proceeded tq or¬ 
ganize by electing Dr. Johnson as Chairman and Dr. Haw¬ 
kins as Secretary. 

• . j 

“In keeping with the regulations provided by the Board 
of Trustees in the appointment of the Committee the;fol¬ 
lowing actions were taken. 

“1. It was decided that the Second National Bank be des¬ 
ignated as the depository for this special fund—the fund 
to be known as The Howard University Extension Funjrl,— 
checks to be signed by the Secretary-Treasurer upon orders 
signed bv the Chairman and Secretary of this Committee. 

“IT. The Committee tentatively approves of the following 
three firms: Charles S. Muir and Sons, 1403 New York 
Avenue, N. W.; Edward C. Knouse, 101 Channel Buildjing, 
1427 Eye Street, N. W.; and the real estate Department of 
the Munsev Trust Company, under the management of ATr. 
T. C. Willis. The Committee further agrees to confirm the 
tentative approval of the three firms mentioned upon! re- 
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port of Mr. Victor B. Deyber concerning the general stand¬ 
ing of the two first named firms. 

“III. Tile Committee voted to ask Mr. Albert I. Cassell to 
prepare for the Committee at its next meeting a minimum 
and a maximum budget covering all of the items of expense 
involved in this program from its inception to its conclu¬ 
sion. 

“The Committee adjourned to meet within a ten 
1722 day period. 

“John R. Ilawkins, Secretary.” 

Q. And there is still another meeting, Dr. Johnson, hav¬ 
ing to do with this transaction. A. The next is the minute 
of August 8, 1029: 

“On the eighth day of August the Special Committee on 
Howard University Extension, consisting of”— 

and I won't name the persons again— 

“Mr. C. 11. Pope being absent and giving his consent to 
the meeting—met in the office of the President of Howard 
University. 

“I. A report was received from Mr. Victor B. Deyber, 
indicating that he had carefully surveyed the record and 
standing of the firms of Charles S. Muir & Sons and Ed¬ 
ward C. Knouse, through Messrs. Dunn Bradstreet, and 
had found them trustworthy. 

“II. The Chairman of the Committee reported that he 
had received 810.000 from the Julius Rosenwald Fund and 
$20,000 from the General Education Board as advances for 
options and binding purchases and that this money had 
been deposited in the Second National Bank in a separate 
account under the title The Howard University Extension 
Fund, as voted bv the Committee at its meeting on Julv 
10th, checks to be signed by the Secretary-Treasurer upon 
order of the Chairman and Secretary of the Committee. 

“III. The budget plot plan presented to the Committee 
by Mr. Albert I. Cassell as a statement of the maximum 
amounts to be paid for the properties in the designated 
areas, was approved by the Committee. 

1724 “IV. The Chairman of the Committee was author¬ 
ized to hold immediate conferences with the two real 
estate firms mentioned above and with Mr. Willis and Mr. 
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Pope of tlu* Munsey Trust Company and to arrange for a 
subsequent meeting of the entire Committee.” 

Q. There is a reference there, Dr. Johnson, to the chair¬ 
man of that committee who had received these amoimts 
from the Rosenwald fund and from the General Educajtion 
Board. Who was that chairman? A. I was the chainhan. 
Mr. Hayes. Will you mark that, please? 


(Minutes of meeting of Extension Fund Committee,|De¬ 
cember 31, 1930, was marked Defendant’s Exhibit 52! for 
identification.) 

Bv Mr. Haves: 


Q. In this exhibit just being handed to you, Defendant’s 
Exhibit No. 52, be good enough to read that minute—jt is 
very short—and I want to ask you some questions with re¬ 
spect to the contents of it (handing a document to the ^wit¬ 
ness). A. This is a meeting of the Howard University |Ex¬ 
tension Fund Committee “held December 31, 1930 at jour 
o’clock p. m. the following transactions were taken: 

“I. That Mr. Albert I. Cassell, Agent of the Howard 
University Extension Fund, is authorized to include ii^ his 
next Progress Report to the foundations concerned, a state¬ 
ment. of the expenses involved for stenographic and other 
services used by his office in connection with the work of 
this Fund. 

“Present : Mr. C. H. Pope; Dr. John R. Hawkins; Presi¬ 
dent Mordecai W. Johnson.” 


1725 Q. Now, Dr. Johnson, the report that comes ill re¬ 
sponse to that communication has already been! of¬ 
fered in evidence by the plaintiff; that is correct, isn’t it, 
sir? A. Yes. 

Q. Was there any request for any amount, as far asjMr. 
Cassell personally was concerned, in that progress repbrt? 

Mr. Magee. We concede that, your Honor. 

The Witness. None. 

Mr. Haves. I want the record to indicate that. 

The Witness. None at all. 

Mr. Hayes. I will take the confession from you jthnt 
there wasn’t anv. 
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Bv Mr. Ilaves: 

* •> 

Q. There was a reference there, Dr. Johnson, to Mr. Cas¬ 
sell as the agent of this extension fund. Will you be good 
enough to explain to us that relationship and as to how it 
was created and the extent to which it went? A. At the 
first meeting of the committee Mr. Cassell was called upon 
to present a budget for the committee, and he did. 

At the next meeting lie brought this March 6 report and 
showed the committee the schedules there, and his report 
was accepted as the budget of the committee—that is, that 
portion of the report which referred to the properties spe¬ 
cifically covered by the appropriation of the board. 

It was then agreed that Mr. Cassell would serve as the 
liaison person between the three enlisted operators and the 
committee. It was at lirst thought that the whole matter 
would he put in the office of the secretary-treasurer, it being 
a business matter affecting land and involving funds 
172(5 of the University, but it was felt that while the sec¬ 
retary-treasurer could handle it, the number of per¬ 
sons employed in his office in a secretarial way and the way 
that the hooks were handled, the number of persons touch¬ 
ing tlie books, that it would he better to set the matter up 
separately, so Mr. Cassell "'as asked to serve as the liaison 
officer. 

lie himself had suggested in his letter to me that either 
lie or someone else be designated for that purpose, and he 
was supposed to do this service: lie was supposed to hold 
the budget in his possession, and after the real estate men 
had been called and given their instructions—general in¬ 
structions—they were thereafter to have no more direct 
contact with the office of the president or the committee ex¬ 
cepting’ in exceedinglv difficult matters, hut were to contact 
Mr. Cassell. 

When they found that they had a property which came 
within the budget they wore supposed to bring that prop¬ 
erty to the attention of Mr. Cassell. He would then write 
a request to the chairman of the committee for money, 
either to bind the purchase or to complete it. 

After his order was written the chairman of the commit¬ 
tee and the secretary of the committee were expected to 
draw an order on the Second National Bank to be delivered 
to Mr. Cassell. The term “agent” first came up in connee- 
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tion with tli.it process. When the secretary-treasurer!was 
called upon to turn over to Mr. Cassell a large check op the 
Second National Bank lie wished to have in his possession 
specific written authorization not only to turn it over tojMr. 
Cassell but to show that Mr. Cassell officially represented 
that committee. 

The same thing was true with regard to the bgnk- 
1727 ing concern. So we finally agreed on the fornjiula 
that in cverv order for monev written on the seicre- 
tarv-trcasurer we would write, “Delivered to Albert I. Cas¬ 
sell, Agent of the Extension Fund, the following suin.” 
That we did and we carried it out invariably. 

It was understood, too, that Mr. Cassell would keejp a 
blotter—daily blotter—of the properties reported and con¬ 
cluded as a basis for the monthly reports of the commitjtee. 
At first—1 mav sav that it—the firms themselves wereiun- 

• * j 

derstood to handle the rents themselves. They were tojde- 
liver the titles to the Munsev Trust Companv, but they 
would continue to hold the business of the University soifar 
as the collection of the rents was concerned. They vjere 
expected to deliver periodic reports to Mr. Cassell aliout 
these rents and to deliver into his hands the net sum jfor 
deposit in a special Howard University rental fund. 

At first it was not desired or agreed that Mr. Casjsell 
would have anything to do with the purchasing of prop¬ 
erty, but there came a time when, after discussion, it lyas 
considered desirable that he undertake to purchase eertjain 
pieces of property. 

The matter came up in this wise: We had on our campus 
three aged men who had been serving the University fojr a 
period of forty years each, and the trustees felt that thjese 
men had worked a very long time for very little salary pnd 
that they ought to help them transfer their property to jtlie 
University without a real estate fee if possible, so we de¬ 
cided to ask Mr. Cassell to go directly to these persons and 
to say to them, frankly—these wore the only persons 
172S that we were to approach directly in this manner^ 

“Dr. Brown, Dr. Cook, and Dr. Miller, the University 
seeks your property. We would be glad to negotiate with 
von directlv, so as to (‘liable von to avoid the pavmenti of 
real estate commissions, and if you will give us a reason¬ 
able offer we will pay you directly and take direct title! to 
your property.” 
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Q. Was that understanding conveyed, Dr. Johnson, to 
Mr. Cassell, as the reason for making the approach in that 
wav ? A. Oh, ves. 

Mr. Magee. I think, your Honor, we should have the 
words and not the understanding that passed between the 
parties. I think if there was a conversation we should 
have it. 

Mr. Haves. Mv suggestion of “understanding” came 
from the fact that he lias outlined what the arrangement 
was. I think Mr. Magee is correct, but l was trying simply 
to encompass in a word what he said. If Mr. Magee desires 
the conversation, I think it is within his right to ask for it. 

Mr. Magee. I would like to have the exact words. 

Bv Mr. Haves: 

• * 

Q. Mr. Magee is asking if you know the exact words. 

The Court. Of course, he does not know the exact words, 
but you can give the conversation as accurately as possible. 

Mr. Magee. That is right, your Honor. 

The Witness. His Honor is correct—I could not remem¬ 
ber the exact words—but Mr. Cassell and I talked the mat¬ 
ter over and we agreed in the purpose. We agreed in the 
purpose. He thought it was a good thing to do and under¬ 
took it verv willinglv. 

1729 Dr. Cook had his own home and, in addition to his 
home, he had eight small properties right adjacent 
to the University property, and Dr. Sterling Brown, who 
had a very large family—in fact, Cook and Miller both had 
verv large families and thev all worked for verv small 
salaries over a very long period of time—and he agreed 
that it was a good thing to do. 

By Mr. Hayes: 

Q. Well, had all that you have previously indicated about 
the families and the reason for it been discussed with Mr. 
Cassell? When you say lie agreed in the purpose do you 
mean by that that the things which you have previously out¬ 
lined were discussed with Mr. Cassell? A. Oh, yes. These 
three men, of course, were held in very high and almost 
reverent esteem in the University. Dr. Kelly Miller had 
been in the University for a generation. He had been dean 
of the College of Arts, and was coming to be an old man. 
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i 

i 



George Cook lmd been secretary of the University and was 
coming to be ail old man. He retired in a few months.j Dr. 
Sterling Brown was already retired. He had been ip the 
the School of Religion for a number of years, and every¬ 
body in the School of Religion had been working aljmost 

from hand to mouth. There was verv little monev it vail- 

• « 

able. 

Q. The point that Mr. Magee is raising— 

Mr. Magee (interposing). 1 am not making any ploint. 

He has testified. Go right ahead. 

Mr. Haves. You had raised an issue about the words. 

• • • 

Mr. Magee. No, that is all right. 

The Witness. There was no hesitance on Mr. Cassell’s 
part. It was quite spontaneous. 


1730 By Mr. Haves: j 

Q. Mr. Cassell did agree to what vou have just outlined? 
A. He did. 

Q. Was there anything else with respect to acquisition 
that came to be a part of Mr. Cassell’s duties, or did hej un¬ 
dertake to do any of it as far as the University was Con¬ 
cerned, and if so, under what conditions? A. Yes. The 
United States Government had passed an Act expressing 
its willingness to turn over to Howard University a certain 
small triangular part adjacent to the University, on Fourth 
Street, and we asked Mr. Cassell to conclude those negotia¬ 
tions. That was all that was provided for in the first!ap¬ 
propriation, and we also had these two mortgages on the 
gymnasium and the athletic field coming from a previous 
acquisition of land, something like $72,000, and the General 
Education Board in their appropriation specifically pro¬ 
vided that we were to pay off those mortgages, and! we 
simply asked him to take the money and to take up the notes 
to pay it. 

Q. And did he agree so to do? A. Oh, yes. 

Q. Did lie make any suggestion of desire to be compen¬ 
sated for it? A. Xo, indeed; no, indeed. 

Q. Xow, Dr. .Johnson, you have called attention to the 
fact that Mr. Cassell, as part of his duties, also was ire- 
quired to make what has been referred to as progress jre- 
ports. There have been offered in evidence on the part! of 
the plaintiff certain reports, indicated numerically as being 
one through nine. 

i 

i 


i 
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That is correct, isn’t it, Mr. Magee? 

1731 Mr. Magee. Yes. 

Bv Mr. Haves: 

Q. I want to offer you, sir, the copies of those reports as 
indicated and have you state from these exhibits as to what 
they consist of and as to the progressive work that was nec¬ 
essitated by these reports as turned over to the University. 

Mr. Ilayes. Will you mark these first? 

(Various documents were marked Defendant’s Exhibit 
53, 53-A through 53-1, respectively, for identification.) 

By Mr. Hayes: 

Q. Xow, Doctor, beginning with the first one, will you 
be good enough to look at that one, sir, and tell us, in a gen¬ 
eral wav as to what that covers and as to what information 
was in Mr. Cassell’s office at the time that that report was 
made? A. This is a sheet and a half of paper which con¬ 
tains a list, evidcntlv transferred from his daily blotter, 
listing the properties which we now knew we could buy, and 
requesting the sums to buy them. This (indicating) is a 
letter for my signature, which contains simply two trans¬ 
actions, plus the transfer of the notations from the blotter. 

(,). Does that first report show anything with respect to 
any acquisition? A. Xo: it says, “In the matter of the ac¬ 
quisition of additional land for Howard University, I re¬ 
spectfully submit herewith our first progress report detail¬ 
ing properties contracted for to date and sums required to 
close the purchases as follows.” 

Q. And under the amounts that are indicated with re¬ 
spect to rentals, does it show any rent of any kind or 

1732 does it show, rather, an estimated proposition with 
respect to rent, or does it go into that feature at 

all? A. Xothing. 

‘‘Titles on the property have been ordered and all of 
the above mentioned cases will be ready for settlement 
within two or three weeks of this date. The total sum of 
$184,050 will he required to complete the purchase of the 
properties hereinabove listed. I will be very grateful to 
you for arranging the transfer of $138,037.50 to our exten¬ 
sion fund at this time.” 
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That is my letter to Mr. Arnett. Mr. Cassell wrote it jim¬ 
my signature. 

Q. That comes in the nature of columns in the so-called 
progress report? A. That is right. 

Q. This was listed with you as Progress "Report Xoj 1? 
A. That’s right. 

Mr. Hayes. I am going to ask the jury to take tl^ese 
progress reports, because we are attempting to develop as 
to what periodically was done in order to bring the reports 
to date, and this beginning one is No. 1, calling your atten¬ 
tion to the fact that here (indicating) is simply the ques¬ 
tion of estimated income, evidencing the fact that at tjliat 
time there had been no rentals, but, rather, showing the de¬ 
posits on contracts and what the purchase prices wjere 
(handing documents to the jury). 


By Mr. Hayes: 

| 

Q. Doctor, referring to the next one, will you tell ine, 
sir, as to whether or not in the second one there is liny 
change in that set-up, and if there be any such 
17.‘>3 change, will you indicate as to what it is? A. No. 

This is a briefer report than the first. It is dated 
October 2, 1929, and says: 

“In the matter of the acquisition of additional land for 
Howard University, I respectfully submit herewith our Sec¬ 
ond progress report detailing properties contracted for to 
date and sums required to close those purchases. 

“Titles on the above-mentioned properties have been or¬ 
dered and all of the above-mentioned cases will be resjdv 
for settlement within approximately two weeks. The spin 
of $148,680 will be required to complete the purchase.”! 

There is no reference to rent, but there is a column! in 
the report giving the estimated income. 

Q. That corresponds with the other, in that if carries 
with it simply the question of estimated income? A. That’s 
right. 

Q. May I ask at this time as to whether or not at tjhe 
time these reports were gotten out Mi-. Cassell’s office vjas 
furnished with stenographic help for which the University 
was paying? A. Yes, a full-time stenographer for which 
the University was paying, and he had the use of otljer 
stenographers, if he wished, at the rate of a dollar per hofir. 
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Q. For which also the University, I take it, was paving? 
A. Yes, sir. 

Q. Will you tell me, sir, as to whether or not there is any 
change in Progress Report Xo. .3? A. Progress Report 
Xo. .3 is even a briefer report than the others. It 

1734 comes on October 23, 11)21), and simply says that we 
have now made all preliminary arrangements for 

lifting the mortgages referred to in our property survey of 
August 0, 1921), and reports those two mortgages and asks 
for the funds to liquidate them. 

(,). And in the matters that have gone in before are the 
properties that are listed repetitions of the ones that had 
previously been in the communications? A. Xo; that was 
the first time those two mortgage propositions— 

Q. (Interposing) I understand that is the first time of 
the mortgage propositions, but in the first two they carry 
the repetition? A. Yes, sir. 

Q. Will you look, Doctor, at the next progress report and 
will you tell us as to whether or not there is any difference 
in that one ? A. Progress report Xo. 4 is dated Xovember 
22. 1929, and is written for my signature to Mr. Arnett. It 

says: 

“Dear Mr. Arnett: 

“In the matter of acquisition of additional land for How¬ 
ard University, 1 respectfully submit our fourth progress 
report detailing properties contracted for to date and sums 
required to close these purchases,” and then there are 
about twelve properties listed, with the estimated income 
from them, and then on the second page there are some 
notes, and one of those notes states that the grand total of 
funds thus far requested in Progress Reports 1 to 4, inclu¬ 
sive, is $303,458.13, which indicates that by Xovember 22, 
1929, all of those funds had been committed except $97,000. 

Q. Do you mean of the $600,000 that was a part of 

1735 that first grant ? A. That’s right. 

Q. Do any of these reports so far show any actual rentals 
or any income, or do they still carry the question of the 
estimated income? A. Kstimated income: no rentals. 

Mr. Hayes. This is Progress Xo. 4 and carries it up to 
Xovember, 1929 (handing a document to the jury). 


I 
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Bv Mr. Haves: i 

Q. Will you tell me as to whether or not Progress Rfeport 
No. 5 shows a difference? A. Progress Report ?So. 5 
covers a page and three-quarters and is dated Januqrv 9, 
1930: 

“In the matter of the additional acquisition of land,!I re¬ 
spectfully submit our fifth and final Progress Report, de¬ 
tailing properties contracted for to date and sums required 
to close these purchases, also the miscellaneous officfe ex¬ 
penses that have been entailed by this property project and 
the carrying charges of the Munscv Trust Company for 
their work in acting as the owners and recording of prop¬ 
erty as follows.” 

Then there are about fifteen properties listed, with an 
estimated monthly income, and then there is a summary to 
show that the grand total of funds requested is $513,79(3.34, 
plus the mortgage cancellation report of $73,973.95. 

“Grand total of all sums received plus office and trust 
expenses incurred, plus also obligations on properties inow 
under contract, $629,684.59.” 

1736 That shows that the original funds were then ex¬ 
hausted by January 9, 1930, and office expenses! are 
here listed. Total office expenses in connection with th<J ex¬ 
ecution of the project, $1,154.34. 

Q. Are those office expenses itemized, Doctor? A. -Not 
in this report. 

Q. Does that report carry with it yet any question of'any 
rentals that have come in? A. No, sir; the entire first 
$600,000 was exhausted and no rental report had come to 
the University. 

Q. What does the next one indicate, Doctor? Is tlierje in 
the sixth one a question of rental report that would show 
any difference from the others? A. Now, the sixth prog¬ 
ress report changes its form and comes to be a compilation 
of the previous reports. It simply lists each property.! It 
lists, in the first place, each time money was received from 
the different funds and when it was deposited. 

Q. This one begins—Progress Report No. 1—with i lot 
31, square 3057, and will you tell me how the one that Vou 
have there begins? A. Those first two or three reports 
would not be on here, Mr. Hayes, because they simply )ist 
the properties that we are ready to contract for. 
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Q. Can you tell me from that, sir, as to what one it does 
begin with? A. The acquisitions begin, according to this 
report, on the 4th day of September with ten properties 
handled on that day, and then they list each prop- 

1737 ertv that has been handled up to the present and 
finallv closed, with a summary of the situation. 

Q. Will you begin with the sixth one and carry it for¬ 
ward? A. This is the first report in which the entire blot¬ 
ter is transferred to the sheets. The entire blotter is now 
transferred to the sheets for the first time. 

Q. What date does that begin with, Doctor? A. The 
date is January 22,1930, a little over three months after the 
beginning of acquisition, and the acquisitions begin on the 
4th of September, 1929, and the last acquisition here listed 
is January 21, 1930. 

Q. And wliat is the date of that report, sir? A. This re¬ 
port is dated .January 22, 1930. 

Q. What does that report purport to be? How is it made 
up? A. It gives itself, in the heading, No. 1, a detailed list¬ 
ing of deposits of funds received. No. 2— 

Q. (Interposing) That would be the deposits received 
from the General Education Fund? A. Yes. 

Q. And the Rosenwald Fund? A. That is right. 

Q. And that information would be given to Mr. Cassell 
how? A. He would receive it in a letter from the presi¬ 
dent. 

Q. All right, sir. Now, go ahead. A. No. 2, a detailed 
listing of all withdrawals from the Howard University Ex- 
tension Fund. 

1738 Q. And how would that information be had? A. 
That information would be had by compilation of 

the orders for withdrawals. 

Q. And those orders for withdrawals are the ones which 
originated with the— A. Originated in the president’s 
office. 

Q. And went to him and finally withdrawals were made 
by him? A. Yes, sir. 

Q. So the compilation of the daily blotters would have 
that information? A. Yes. No. 3, a recapitulation show¬ 
ing total deposits and withdrawals, plus the balance in the 
Second National Bank. 

Q. How would that information come to Mr. Cassell, sir? 
A. By totaling what was on his blotter and by putting in 
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addition thereto the certified balance in the Munsey frust 
Company. 

Q. In other words, there would be a request from the 
Munsey Trust Company to indicate what the certified bal¬ 
ance was, check that with the total of the figures, and that 
would be the way that figure would be arrived at? A. jThat 
is right. 

The Court. AYe will take a recess at this time. 


(A short recess was had, after which the following oc¬ 
curred:) 


1739 Bv Mr. Haves: 


Q. You may make such explanations as are contained in 
that report. Go ahead. A. This report is simply a stenog¬ 
rapher’s transfer of the blotter to these sheets; the daily 
blotter is lifted out and transferred to these sheets, kvith 
the following comments: 


“Accrued office expenses up to and including January 22, 
1930, have been $1,154.30. These charges have not to date 
been paid out of the Howard University Extension fund. 
At tlie close of all business in connection with the expendi¬ 
ture of the $000,000 Howard University Extension Ehnd, 
these charges will be paid out of a sum in this fund set 
aside for this purpose.” 

Section 4 has two and a half lines: 


“All income from the properties hereinbefore listed is 
held in trust No. 203 of the Trust Department of the Ajlun- 
sey Trust Company. Up to and including January 22,1930, 
the total income of these properties lias been $4,413.53. 
There have been no withdrawals from this fund.” 

| 

Q. AYhat does that evidence with respect to the way; the 
rental situation was handled? 

Mr. Magee: T don’t know whether the Doctor can| tell 
us that. 


By Mr. Magee: 

Q. Did you keep these accounts, Doctor? A. I kfiow 
everything that was done and I kept in touch with every¬ 
thing. 

Mr. Magee: All right. 

i 

! 
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The Witness: The administration of the rents 

1740 was done entirely by these three real estate firms. 

They managed the property entirely and made pe¬ 
riodical reports to Mr. Cassell and handed over to the fund 
the sum of money available from these rents, which he de¬ 
posited in the Howard University Extension "Rental Fund. 

Q. Your reference to the fund, the rent which is in this 
fund from rentals would be arrived at in what way? A. It 
would he arrived at—for example, the Munsev Trust Real 
Estate Department, as distinguished from the Trust De¬ 
partment would hand in a report showing the property, the 
list of properties which was renting, and the amount re¬ 
ceived from each property, listing in connection with the 
items as for repairs and so forth, and would deduct that in 
order to get the amount of rent and then deduct a five per 
cent commission and return the net balance to Mr. Cassell 
for the report. 

Q. These amounts would be deposited? A. These 
amounts would be deposited, yes, in Howard University 
Extension Rental Fund, which was a separate fund from 
the capital fund. 

Q. 11 is figure to which you there made reference, would 
it he in addition to these amounts as reported to the real 
estate firms? A. Yes. 

Q. Does it carry any other? A. Nothing more, no. 

Mr. Hayes. 1 will ask the jurors to be good enough to 
hold the sixth report in order that we may be able to dem¬ 
onstrate to you in what way the seventh report is made up. 

(Handing a document to the jury) What date is that? 

A Juror: January 22. 

1741 The Witness: This is No. 7. 

Bv Mr. Haves: 

• * 

(,). Doctor Johnson, will you tell me as to what that re¬ 
port indicates as to whether there are any additional en¬ 
tries other than those which you suggested in Report No. 6? 
A. This is report No. 7, dated April 11,1931, containing the 
same four sections as the previous report and an additional 
section, namely a map. 

This report represents transfers of that report to these 
sheets plus a stenographer’s transfer of the items on the 
blotter done since that time onto this report. 
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Q. Will you indicate, Doctor Johnson, as to where! this 
one begins so the jurors may make their comparisons with 
the items they find on the report which they have ami the 
one from which you read ? A. The first section is thej sec¬ 
tion on deposits. The first date is July 30, 1929. Thejnext 
item is 273; the next item is $10,000; the second period is 
July 31, 1929: 54733; then $30,000, and then blank across. 

The next is August 8, 1929; omitting three columns, and 
the next entry is $3. 

September 13, 1929, is next: 54925; $138,037.50; ljiext, 
434; next $48,087.50, and there are no more figures,j but 
there is a section of the “remarks” and this goes all| the 
wav down. 

Mr. Haves: Just a minute. 

(To the jury) Have you found the place from which he 
is reading? 

A Juror: Yes. 


1742 Bv Mr. Haves: 

• i 

Q. Does that follow across in the way which has l>ecn 
indicated? Is he following across in that way? 

A Juror: I am reading it all. 

A Juror: 1 followed it. It has been as he read. 

By Mr. Hayes: 


(,). Does it go under another heading? A. It goes down 
and brings that column up to March 12, 1931. 

Q. Tell us whether that column stops for March.! A. 
(To the jury) That column stops short of this. 

A Juror: Januarv 22. 

By Mr. Haves: 

% i 

Q. That stops in January? A. Yes. 

Q. Will you read that January item ? A. January 22,1|930. 
Blank in the next column; blank in the next column;|984 
in the next; $1 (i.210.04 in the next, and blank in the other 
column. 

A Juror: What is the date? 

A Juror: This is the 26th. 

The Witness: January 29, 1930. 

A Juror: 29 in this report. 

The Witness: I mean the last number. 


I 






1224 


HOWARD UNIVERSITY VS. ALBERT 1. CASSELL. 


Bv Mr. Haves: 


( L ). The juror is referring: to the fact that it is 1930 rather 
than 1929: the year, not the date. A. This is January 29, 
1930. That is probably an error. 

(.). That runs from December 29, 1929, and that 
1743 says January, 1929, blit that is probably an error. A. 
In the next column is 50076? Is that it? After Jan¬ 


uary 29, 1930. 

Q. January 22. Read that again. A. January 22 is 
blank; blank; 984: $10,210.04. 

(>. All right, sir. A. There is a duplication down to that 
point: then there is a stenographer's transfer from the 
blotter of the six or seven items as in the last report. 

Q. You have given those going from January to March? 


A. Yes. 

O. Then you started another list of figures? A. Then 
started on Section 2: that is a duplication of Section 2 of 
that report which is lifted bodily from the report and put 
in this down to that date. This contains a “Detailed list¬ 
ing showing all withdrawals from the Howard University 
Extension Eund. purpose of withdrawals, etc.” 

The date of the first item is 3-4-29: Lot Nos. 46-33-30-12- 
50-24-20-29-51-23; Square Xo. 3058; blank next column; 
blank next column: Second National Bank, cashier’s check 
Xo. 3380; amount of withdrawal, $1,100; deposit on pur¬ 
chases; blank next column; blank next column; Charles A. 


Muir-A. 


Is that correct ? 

A Juror: Yes. 

Q. Now, take September 23, 1929. A. There are four 
items on that. 

Q. Take the first one. A. September 23, 1929, Co- 
1744 iumbin Title Company, 111328; 805—806— 

( L h "Wait a minute. A. I am going across. Next 
column, Columbia Title Company 111328; next column 806 
—800; next column 3058: next column 1,722; next column 
$30; next column 3450: next column $3,025.67; next blank; 
next, settlement: next blank: next Charles S. Muir—A. 

Ts that correct? 

A Juror: Yes. 

Mr. Hayes: Take the last item on that sheet, Mr. Juror. 
The last item is January 21, 1930. 
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Bv Mr. Haves: 

•> f 

Q. Will von read that January 21 item, Doctor? A. Jan¬ 
uary 21, 1930, Columbia Title Company; next 112117-iAE; 
next item 90; next column 3,057; next column 1,106; jnext 
column $45; next column 3,865; next column $5,828.25; 
next blank; next column, Settlement; next blank; next,:Ed¬ 
ward C. Knouse. 

Is that correct ? 

A Juror: Yes. 

1 

Bv Mr. Haves: 

• * 

Q. Doctor, I will ask you concern in .a; these items you ltave 
gone over as to whether or not you can testify that; the 
rest of them are simply a natural duplication down to that, 
point? A. Yes, word for word, line for line; this report at¬ 
tached to this report is a stenographer’s lifting of that 
report to this one. 

Q. What else does it have? A. This report has twelve 
daily blotter reports. 

1745 Q. When you say “daily blotter reports,” explain 
what you mean by that. Is that a question of acquisi¬ 
tion that is taken from the blotter as you have previously 
indicated? A. Yes. The daily report was kept in j the 
architect’s office, and in this form and I judge he said to 
his stenographer, “Pick up the daily report and b<pgin 
where you left off the last time and transfer it.” 

Q. And this begins where this one leaves off down tojthe 
place where this report was given the date of it? A. Yes, 
that is correct. Tilt 4 last entry here is 3-17-31; that is March 
17, 1931. 

There is one additional which does not appear in yjour 
report. 

Q. Tell us what that is. A. That is—there are two: ione 
is the list of mortgages, and the list of mortgages is lifted 
from the blotter and put in this sheet. 

Q. When you say, “lifted from the blotter,” what: do 
you mean? How should they appear in that sheet? i A. 
They appear just like the other numbers on there With 
the exception of the item taken off the blotter this time as 
to the total cost of property and mortgage figures. 

Q. Is it such an item as you say would be transferrabl^ to 
the daily blotter ? A. Yes. 
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Q. What else do you have? A. This one contains a map 
on the last page. 

Q. What do you mean ? A. A map for the purpose 
174(5 of showing the original building and land and in it 
were marked any properties bought up to this time. 

(Mr. Haves handed a largo document to the jury.) 

Bv Mr. Haves: 

» • 

(,). Mr. Magee has asked me a (piestion with respect to the 
rents. Will von be good enough to read what it savs about 
rents? Is there any statement with respect to rents in that 
one, Doctor Johnson? A. There are three lines in this re¬ 
port on rents. 

By Mr. Magee: 

Q. What is the amount of the rents? A. Section 4. There 
is a statement relative to net income from properties: 

“All net income from the properties hereinbefore listed 
is held in trust Xo. 202 of the Trust Department of the Mun- 
sey Trust Company. Cp to and including April 0,1931, the 
total net income of these properties has been $27,375.63. 
There have been no withdrawals from this fund.” There 
is one more sentence: “As this net rental fund grows it 
is to be used to purchase additional necessary property. At¬ 
tached hereto is the Munscy Trust Company’s certification 
to the statement contained in Section 4 of this report.” 

By Mr. Hayes: 

Q. Up to this time has tin* University gotten any detailed 
statement of rents from Mr. Cassell? A. Xo, sir. 

Q. These show nothin**- other than they have indicated, 
the statement as to the amount of net rents in the 
1747 way you already testify to ? A. Yes. 

( t ). This is the Eighth Koport ? A. Yes, the next to 

the last. 

Q. Tell us what that one is. A. The Eighth Report is a 
duplication of what appears in the Seventh. We find the 
schedules in the Seventh Report are lifted bodily from that 
and put in this. 

Q. Will you begin where the Eighth Report begins so 
that they can make a comparison, so that they may ascer- 
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tain whether it is a lifting of one report on here? A. jfes, 
sir. This report contains four sections: A detailed list¬ 
ing of all funds received from the General Education Board; 
a detailed listing of all withdrawals from the Howard Uni¬ 
versity Extension Fund; third, a recapitulation showing 
the total of all withdrawals from the Howard University 
Extension Fund; and fourth, a certified copy issued by!the 
Munsey Trust Company showing the cash balance in Tj'ust 
No. 203 at the close of business June 30, 1932. 

Take Section 1. That begins with deposits. 

July 30, 1929: In the first column, nothing; second, noth¬ 
ing; third, 273; fourth, $10,000; nothing in the next; noth¬ 
ing in the next. 

Q. Read that again. A. July 30,1929; nothing in the njext, 
nothing in the next; 273; $10,000. 

Now, I jump down to January 22, 1930. Do you see tjliat 
place? 

A Juror: Yes. 

The Witness: Nothing in the first column; nipth- 
1748 ing next; 984; $10,210.04; blank; blank. 

Now, this is on the last date on the last report; 

A Juror: In the first section? 

The Witness: September 24. 

Bv Mr. Haves: 

• « l 

Q. Doctor Johnson, it would be better if you get the djate 
in the report No. 6 because report No. 7 will have addi¬ 
tional items. Give me the last date in your first setj of 
items. 

A Juror: January 22, 1930. 

! 

Bv Mr. Haves: 

%> V 


Q. January 22, 1930. A. January 22, 1930, reads 984; 
$16,210.04; there are no other figures. 

Now, let us take the last one, March 12, 1.931: blaijik; 
blank; 4224, $38,713.55; blank; blank; nothing more. 

In addition to that—This is lifted bodily from that re¬ 
port to this—there is another item, November 24, 19^1, 
blank; blank, blank, blank, $6,250. 

Is that correct? 
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By Mr. Hayes: 

Q. Now, Doctor Johnson, will you begin with the next 
column of figures which will compare with that of the jurors 
and read off the first entry under item two? A. Section 2. 
The first entry is 9-4-29: nothing in the first column; noth¬ 
ing in the second column; lot Nos. 46-33-30-12-50-24-26-49- 
51-23; Square No. 3058; blank, blank; Second National 
Bank, cashier’s check No. 3386: amount of withdrawals, 
$1,100: deposit on purchase; blank, blank; Charles S. 

Muir. 

1749 Moving down to September 21, 1929 ; 9-21-29; Dis¬ 
trict Title Company; 184911; 812-813; 800; next col¬ 
umn 3057; 3058; next column, 9,984; next column $67.50; 
next column 3449; next column $8,860.15; next blank; next 
settlement; next blank; Edward C. Knouse. 

Is that correct? 

By Mr. Hayes: 

Q. And let us take the last one as on this report No. 6. 

A Juror: The 21st. 

By Mr. Hayes: 

Q. January 21, 1930. A. Entry, January 21, 1930: Co¬ 
lumbia Title Company; 112117-EE; next column 90; next 
3057; next column 1,106: next column $45; next column 3865; 
next $5,828.25; blank; settlement; blank; Edward C. 
Knouse. 

Is that correct ? 

A Juror: Yes. 

The Witness: Up to that point this report represents 
the lifting of that report bodily by the stenographer to 
this one. 

In addition, there is one more item in that column. 

Bv Mr. Haves: 

%> V 

Q. Is there any additional item in this that does not ap¬ 
pear in the other? A. Yes, 1-25-30: blank; blank; 804: 
3058; then the next figure is 3872; then the next is $2,335.70; 
payoff of existing first trust, $2,250; and the total with¬ 
drawals $491,096.58. 
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Q. Now, does that show anything 1 additional? A. 'then 
go on with your daily report, the daily blotter sheetj. If 
you take your last daily blotter sheet. 

1750 A Juror: 3-17-31. 

The Witness: 3-17-31. That is away over, j 

That is a single item by itself: Columbia Title CompJany; 
111811-M; 814; 3060; 1,161; $35; 5246; $4,418.47; blank j set¬ 
tlement; blank; F. B. Ochsenreiter, Munsev Trust. 

Is that correct? j 

A Juror: Yes. 

Bv Mr. Haves: j 

Q. Do you have any additional item on this that does not 
show to the jurors? A. If you give me the last item l ean 
tell. * | 

That is lifted from the blotter daily report. 

After that you have three items in the next daily repprt; 
three in the next; three in the next; three in the next;lone 
in the next, and so on in the final recapitulation; nothing 
more than appears in this report; the mortgages do notj re¬ 
occur in this report; so that except for the additional item 
taken ofY the blotter, this report is lifted off this report 
and transferred to that sheet. 

Q. There is no report of rents except to show the total 
amount of the bank— 

Bv Mr. Magee: 

Q. (Interposing) Does that state the same? 

Mr. Haves: This shows— 

* i 

The Witness (interposing): I will read the rent state¬ 
ment on this one. i 

Mr. Hayes: It shows in the bank account No. 203 which 
shows the increase in the amount that goes into that account. 

The Witness: Here is the evidence of rents in this 

1751 report: 

“All net cash income from the properties hereinbefore 
listed is held in Trust No. 203 of the Trust Department of 
the Munsev Trust Company. During the period between 
July 30, 1929, and June 30, 1932, the cash net income and 
interest at three per cent credited semi-annually accrued 
in this fund was $50,139.89. Loans from this trust fundj in 


i 
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separate amounts of $15,000 and $25,000 were made to the 
University’s General Fund under dates of December 31, 
1031, and January 13, 1932, in accordance with the authori¬ 
zation and direction of the Executive Committee of the 
Board of Trustees under date of December 30, 1931, and 
January 12,1932. The cash balance in this trust Xo. 203 on 
June 30, 1932, was therefore, $10,139.89 as is shown by the 
attached certification from the Munsey Trust Company. 

1752 Bv Mr. Haves: 

» V 

(<). In the meantime, Doctor, at the time these reports 
were coming in, had you made any request of Mr. Cassell 
with respect to sending in any detailed reports on rentals? 
A. I made four successive requests: a request on Sep¬ 
tember 13, 1932, in writing, that he revise that report and 
put in there a detailed report on rents. Xo reply was re¬ 
ceived. 

I again wrote on Xovember 15, asking that this be done, 
and I received a reply indicating that it would be done. 

I then wrote, as 1 recall, two more letters, which I will 
be glad to find—I have them there—and put into the record, 
insisting that detailed reports on rents should be put in 
the revised copy of the eighth report. 

If you will note from the minute of the extension fund 
committee of January 5, 1933, when they instructed Mr. 
Cassell how they wished this final report to be made, they 
said it would be satisfactory to them if he would repeat 
his report, that you now have in your hands there, of Oc¬ 
tober, 1932, and put in the detailed rent statement, which 
1 had repeatedly requested. 

Q. When was that done? When was that last request 
which you mentioned? A. That was done—perhaps we 
had better have reference to the extension’s minute. My 
recollection is January 5, 1933. 

Q. You will have to tell me where I can put my hands on 
it. 

The Court. That has been the date given before. I just 
wanted to make sure that that was the same instance I 
had in mind. 
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1753 By Mr. Haves: 

Q. You say that there was this exchange of communica¬ 
tions, and that these communications are here and caji be 
offered for the record, in which you made the request of, Mr. 
Cassell to make this detailed report on the rents ? A. jY'es. 

Q. Can you tell me what happened as far as the llinth 
and final report was concerned? A. The ninth and fina|l re¬ 
port represents a listing of that entire report from tjfiose 
sheets and stenographic-ally printing them on this sljieet, 
plus the rental report 1 asked for. 

Q. In other words, this report shows the same thing it hat 
has just been evidenced bv looking at the other two shqets? 
A. Yes. 

Q. Will you give me the first item and the last item jthat 
appears on the eighth report? A. Section 1, date July 30, 
1929. That is the first one. The first item in section 1 
is July 30, 1929, and the last item is November 24, 11931. 
That is in section 1. Section 1 is the verv beginning |sec- 
tion. 

That section is entirely duplicated in this section. 

In section 2, the beginning date is 9-4-29. Lot numbers 
40, 33, 30, 12, 50, 24, 26, 49, 51, and 23. 

Then it continues uninterruptedly until you reach 1-25-30, 
and you have a break in the page and a line going across. 
January 25, 1930. Then: 

“1-25-30; S04; 3058: 3872; $2,335.70; payoff of existing 
$2,250 first trust.” 

Then there is a recapitulation of this section, cj-on- 

1754 taining about seven items, and a section containing 
about seven items again. In order to test, I will ^top 

at 4-24-30. That reads: 

“Columbia Title Company; 111811-C; 804; 3060; l,l|o5; 
$40; 4176; $3,043.88; settlement; Munsey Trust Company; 
Ochsenreiter, A.” 

In this final report you will find an item down there which 
says: 

“Refund to general funds of Howard University of sijnis 
advanced for extension expenses from 7-31-29 thru May 
13, 1930.” 
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That goes on just exactly the same as this report. 

I will read the last items in section 1. If you will turn 
to your last item in section 2—1 can't tell you; it is dupli¬ 
cated here about eight times. 

By a Juror: 

Q. 6-27-32. A. “39; 3058; $100; deposit on purchase." 

That is the last indication of the handling of a property: 
June 27, 1932. 

After that there is a series of recapitulations. 

Bv Mr. Haves: 

* % 

Q. Do any additional showings of the handling of items 
of acquisitions appear on that final report • A. Xo, sir. 

Q. That is your list? A. Yes. The last acquisition is 
June 27, 1932. 

Now, there follows in this report for the first time, never 
appearing before, a complete list of the insurance policies 
on these properties. 

1755 Q. "Will you tell me the setup, as far as those are 
concerned, and the routine that would have to be 
gone through in order that they might be made part of this 
record? A. Every one of these insurance policies is listed 
in the name of the Munsey Trust Company, indicating that 
the Munsey Trust Company handled this insurance. 

Q. Would it be such an item as could simply lie copied 
from a policy. A. Just a listing of the policies. 

Q. By way of the number, and showing whom it is handled 
by ? A. Yes. 

Q. All handled by the Munsey Trust Company? A. All 
handled by the Munsey Trust Company. 

Q. What else does that show? A. This shows a detailed 
statement of the reports which 1 asked for and which ap¬ 
pear for the first time in this report. 

Q. This is the first time there has been a detailed state¬ 
ment as far as rents are concerned? A. That is right. We 
got no detailed statement of how the rents were handled 
until the project was ended. 

Q. Will you tell me what that reflects—the detailed re¬ 
port—as far as rentals are concerned? A. These detailed 
reports show the monthly statements of the real estate con¬ 
cerns stenographically listed and put onto the blotter. 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 



Q. Doctor, iii order to see whether or not it is supply 
a listing, I have Mr. Magee’s offer of the Munsey Trust 
Company’s rentals here in my hand. 'Will you jfind 

1756 your sheet f A. 1 have it before me. 1 never tested 
it before. 

October 31, 1929— 

Q. This one seems to begin on January 2 as of Octbber 
31, 1929. A. The first item is 2617 Georgia Avenue, North¬ 
west. 

“2617 Georgia Avenue, Northwest; $907.50; $7^.50; 
$60.73.” 

Bv a Juror: 

Q. We do not have that. A. I see. Let me give yoi} the 
column. 

The total amount of rent collected, $907.50 as of Decem¬ 
ber 31, 1929; repairs, $79.50. 

Q. That first figure does not agree with this report.! A. 
Total repairs, $79.50. 

Q. How much was paid? A. Repairs, $79.50. The hex! 
item is maintenance, $60.73. 

Q. I am afraid it does not agree with this. A. They ap¬ 
pear in two forms. First, you have the monthly statement. 
Let me see if I have the Munsey Trust Company. Let me 
be sure. It does not sav who that is. 

Here is the Munsey Trust Company. I beg your paitdon. 
I was in the wrong place. 

Munsey Trust Company. What month is that? 

Q. December 31, 1929. A. As of what date? 

Bv Mr. Haves: 

* •> 

Q. The report is dated January 2 and says as of 

1757 December 31, 1929. 

Does yours show any apartments? Does it show 
a breakdown into apartments, because the one the jfirors 
have shows not only— A. This sheet I have before me jdoes 
not sav “Munsev Trust Companv.” 

" • 4 • i 

The Munsey Trust Company begins here and begins with 
the month of April, 1931. 

Q. This is the one dated April 1,1931. A. Property 12537 
Georgia Avenue. 


I 
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Bv a Juror: 

Q. This is evidently another block. This is 2617 Georgia 
Avenue. A. Here is 2617 here. There is no figure for 2537 
Georgia Avenue. 

2617 Georgia Avenue, total amount of rent collected, 


$860.50. 

Q. As of what month? A. This is the month of April 30, 
1931. 

Q. The total for the month is not the total for the sep¬ 
arate apartment. A. Oh, 1 see. 1 was reading for that 
apartment. 

Properties listed here are: 2537 Georgia Avenue, 2617 
Georgia Avenue, 2505, 2519, 2523, 2621, 2623, 2625, 2627, 
2629, 2513, 2533, 2531, 2503; 600 Fairmont Street, 602 Fair¬ 
mont Street, 606 Fairmont Street; Georgia Avenue and 
Fairmont Street; 2509 Georgia Avenue, Northwest; total 
$1,360. 


By Mr. Hayes: 

Q. It is apparently copying from one sheet onto another. 
Is it simply such a thing as might be done by a steno- 
1758 grapher: take the reports as they come in from the 
companies and compile them on the sheets? A. 1 
wouldn’t think it would he beyond the stenographer. Any 
intelligent stenographer could do that easily. 

Q. It does simply reflect— A. Yes. 

Q. Is the same thing true with respect to the rest of that? 
A. That is quite true except that at the end there is a 
month-by-month summary sheet for each of those firms. 
That is, there is a summary sheet of the monthly statements 
at the end of each month. 

Mr. Hayes. The jurors have the rental reports from the 
various concerns, and if thev desire, of course, thev mav 
check it to their own satisfaction. 


By Mr. Hayes: 

Q. Doctor, turning to another proposition, will you give 
me, sir, an idea of the status of Mr. (’asscll—his employ¬ 
ment status at the beginning of this acquisition period? 
A. I can best answer that question, Mr. Haves, by taking 
the whole scope of Mr. Cassell’s employment and dividing 
it into two parts. Mr.— 
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The Court. As the Court remembers it, the resohjition 
appointing Mr. Cassell agent was passed in November or 
December, 1929. 

Mr. Magee. That is right. 

The Court. The Court also understands that at thatjtime 
he was working under a written contract; is that correct? 

Mr. Haves. Yes, vour Honor. There was at! that 

1759 time a written contract. When vour Honor savs he 

"I 

was working under it, that is the entire purpose of 
our case. We expect to show the manner in which lie was 
working under it and the knowledge that the Governinent 
had; that even though there was specific phraseology in 
those contracts, the Government was perfectly well' ap¬ 
prised of his duties. They knew he was not incorporating 
what he was supposed to do as far as the University! was 
concerned. 

We expect to offer communications from the Secretary of 
the University and from the Interior Department, advising 
of the various things he was doing, and shall then shdw a 
contract based upon that, showing the discrepancy and'that 
there was this knowledge had between the parties. 

Mr. Magee. This case has rambled on and on, but nego¬ 
tiations that occurred between these parties prior to! the 
signing of a written contract have no bearing on the case. 
It is the terms of written contracts that control the parities. 

Mr. Hayes. Did you confine yourself to that? 

Mr. Magee. 1 certainly did. I took each written contract 
and read exactly from that contract the scope of the work. 
1 never went beyond that. 

Mr. Hayes. I am going to take the same written icon- 
tracts— 

The Court. What is the date of the contract of 1929? 

Mr. Magee. They run through fiscal years, as I recollect, 
your Honor, from June 30— 

Q. It ran from the first of July, 1929 to the thirtieth of 
June, 1930; is that correct? 

Mr. Haves. That is correct. 

1760 The Court. Let me see that contract. 

Mr. Magee. 1 will see if I can locate it for vou, 
vour Honor. They are right here, I believe. 

Here is the contract that picks up on July 1, 1929. | 
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(Mr. Magee handed a paper to the Court.) 


The Court. That was the contract in existence in Novem¬ 
ber, 1929? 

Mr. Magee. That is right, your Honor. 

The Court. Let me look at this, then. 

(After examining paper) If you can offer evidence of 
agreements, either express or implied, to which agree¬ 
ments Mr. Cassell was a party, and which were made sub¬ 
sequent to the execution of this contract, it will be admis¬ 
sible; otherwise, it will not. 

Mr. Hayes. May 1 not suggest, your Honor, what pro¬ 
cedure I had in mind, so that your Honor may advise me 
whether or not 1 am proceeding along the right line? 

The Court. Certainly. 

Mr. Hayes. I had intended to present to your Honor and 
the jury a contract made after the change came in July, 
1937. Your Honor will remember that after that date 


there was a different setup, and Mr. Cassell worked under 
a different arrangement. 

It was my purpose to show that contract to the jury, to 
let them see the architectural contract as provided by the 
Government under those conditions, and then to contrast 
that contract with the contracts under which he was work¬ 


ing during this period of time when we say lie was on 
salary, and to show the jury that there are contracts in 
which they took cognizance of the fact that he was 
1761 teaching, and to show to the jury that under the con¬ 
tracts which were given to him specifically for, we 
shall say, the chemistry building, they were perfectly cog¬ 
nizant of the fact that the University was calling upon him 
to do work on any number of other projects advised here 
in letters sent to them from the Interior Department. 

The Court. Unless he was appointed, he cannot be bound 
by all that correspondence and all that knowledge. 

Mr. Hayes. \Ye shall show that he was perfectly a party 
to it by contracts sent to him, conveyed to him, and of which 
he had perfect knowledge. 

Mr. Magee. Do you have the contracts'? 

Mr. Hayes. Yes, we have the contract. \Ye have the 
contracts under which he worked. 


The Court. The Court has said specifically and cate¬ 
gorically that if vou can show that Mr. Cassell was a 

O * v 
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party, subsequent to the execution of that contract, jto a 
change in the contract, which either expressly or by neces¬ 
sary implication included this extension work, of course, 
you can do it; otherwise, you cannot. 

Mr. Hayes. If your Honor please, certainly withj the 

question here, and one of the points that is in this casje as 

to whether or not Mr. Cassell is on salarv— 

* | 

The Court. He is on salary to do a specific thing,! the 
thing contained in that contract, not something else, | 

Mr. Hayes. If we are in a position to show that the Cov- 
ernment, by reason of the contracts it had let was perfectly 
cognizant of the arrangement existing between them,| the 
arrangement of which Mr. Cassell was also cognizant, j and 
show you communications that went between the 
1762 parties in interest, of which also Mr. Cassell was 
advised— 

Mr. Magee. Did he sign it.’ May it please the Coutt, I 
want to make myself clear. 

The Court. Just one moment. I think that when ione 
has the floor, the other should not interrupt. 

Mr. Magee. 1 am sorry; 1 did not meant to interrupt;. 

Mr. Haves. As I sav to vour Honor, we feel that |the 
perusal of the contracts, to both of which Mr. Cassell is a 
party, will be a demonstration to this jury as to the differ¬ 
ence— 

The Court. It may be evidence, the very evidence ijhat 
the Court is talking about, evidence by necessary impli¬ 
cation. 

Mr. Hayes. That is what I am saying. 

The Court. But you are not offering the written c|on- 
tract of 1933. 

Mr. Hayes. No. Dr. Johnson has just said that! he 
wanted to divide it into two parts. He was about to state, 
I should say, because I have discussed the testimony with 
him, and I know, of course, what I am attempting to briing 
out from him, that there are two heads. Ho was about to 
suggest, I imagine, that there were the contracts that cqme 
before and those that came after 1933, and we were then 
to offer to your Honor and for the perusal of the jury— 

The Court. Why don’t you offer them instead of hav¬ 
ing him talk about them? 

Mr. Hayes. I was about to offer them; vour Hohor 
stopped him. 
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The Court. Oh, no. He was about to testify orally, not 
to produce contracts. 

1763 Mr. Hayes. Could we have the question read? 

The Reporter (reading): 

“Question. Doctor, turning to another proposition, will 
you give me, sir, an idea of the status of Mr. Cassell—his 
employment status at the beginning of this acquisition pe¬ 
riod ? 

“Answer. I can best answer that question, Mr. Hayes, 
by taking the whole scope of Mr. Cassell’s employment and 
dividing it into two parts.” 

The Court. That question is not proper because it un¬ 
dertakes, as the Court understands it, to give the witness 
the privilege of interpreting these contracts. Cassell has 
said that the contracts speak for themselves, and the later 
contract of 1933 will, by necessary implication, extend the 
contract of 1929. If that is a fact, produce the contracts 
and show them to the jury. 

Bv Mr. Haves: 

•> * 

Q. In keeping with the Court’s ruling— A. I would like 
to make one categorical answer to that question, if your 
Honor will permit. 

Bv the Court: 

Q. One categorical answer to what question ? A. The 
question as to what was Mr. Cassell’s status at Howard 
University at the beginning of this situation. 

Mr. Magee. I think that is the thing your Honor said 
should not be gone into. 

The Court. Let us excuse the jury and see what this 
answer is going to be. In view of the fact that there 

1764 are only seven minutes remaining, the jury may 
come back at ten o’clock on Monday morning. We 

shall have this question all fixed up for you on Monday. 

(The jury was excused until Monday, March 11, 1940, at 
10 o’clock a. m.) 

By Mr. Hayes: 

Q. Doctor, his Honor will now hear the answer. A. My 
answer is very simple, and it is that Mr. Cassell’s status 
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at Howard Universitv on July 1, 1929 can bv no means 
whatsoever be confined to the contract that he had with the 
Interior Department. 

Mr. Cassell had another contract, with Howard Univer¬ 
sity, and Mr. Cassell was receiving payment from Howard 
Universitv of another kind outside of both contracts.! 

• ^ i 

Mr. Magee. Where is that contract? 

Bv the Court: 

i 

Q. "What were they? There was a $5,000 contract jwith 
the Government. What else was he doing? What bther 
monev was he receiving? A. Mr. Cassell, number lone, 
was receiving from Howard University quarters, light, neat, 
power, janitorial service, telephone service, an office b0v, a 
stenographer, and other employees paid out of private 
funds of Howard University to sustain the efficiency of his 
office as University architect. The Comptroller of| the 
United States has himself taken account of that factj and 
has brought it to Mr. Cassell’s attention and called jipon 
him to explain it. 

Q. How do you mean—explain it ? A. I think the 
1765 Comptroller wanted to know of him, “How dojes it 
happen that on the basis of the contracts you have, 
which call for no quarters, no heat, no light—and nothing 
else did it call for—how did it happen that over a period of 
years you occupied, without rent and without payment of 
any kind, at Howard University, valuable quarters, and re¬ 
ceived free heat, free light, free power, and free telephone 
service? How do you account for that?” said the Comp¬ 
troller General. 

He said, “I won’t pay you this bill that you have ujnder 
consideration before me here until I have an accounting 
from you on that question.” 

Q. What happened to it? What was the sequel to it? A. 
I want to find out by subpoenaing the Comptroller’s report. 

Q. Do you mean you do not know at the present time? 
A. I do know, but 1 don't want to state it apart from the 
report. 

Mr. Magee. Every cent that Mr. Cassell put in foii has 
been paid. 

Mr. Hayes. That is true, and when 1 say it is tr^ie, I 
mean I will accept what you say as true. 
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Mr. Magee. Every penny that was put in as being due 
him under those contracts. They say the point was raised 
as to why he should not get his pay. The Comptroller has 
paid Cassell—has ordered him to be paid—every cent for 
which he put in claim. 

The Court. In this scrimmage with the Comptroller 
about what he had been furnished, what happened between 
him and the Comptroller ? 

Mr. Magee. As T recollect, a complete audit was 
1766 made. That is the matter we discussed in your cham¬ 
bers with reference to whether or not the G. A. 0. 
would produce— 

The Court. What is the G. A. O. ? 

Mr. Magee. The General Accounting Office. 

The Court. Thank you. I get so tired of people here in 
Washington talking in initials. 

Mr. Magee. This whole matter of the charges against 
Mr. Cassell and the money to be paid to Mr. Cassell under 
all these contracts was audited by Mr. John B. Kennedy, of 
the General Accounting Office, an engineer investigator, an 
auditor investigator, and he concluded that—of course, I 
can’t tell vou hearsav; 1 can only— 

The Court. We are speaking informally now. 

Mr. Magee. He concluded vou could take all the archi- 
tectural services Mr. Cassell had performed for the Uni¬ 
versity and take everything that had been paid in connec¬ 
tion with the architectural services—help, and so forth— 
and that a complete audit of all of it would show at the end, 
on a pure quantum meruit basis, that the University owed 
Mr. Cassell $67,000. 

The Court. Owed him $67,000? 

Mr. Magee. Owed him, if it were not for those contracts 
which limited them and brought them down to a certain 
degree. 

The Court. I may have misunderstood it, because some 
of it has been technical, and in this particular regard I am 
not a technical man but I understood that what the plaintiff 
was claiming here was that the Department of the Interior 
determined that by virtue of the high quality of his services 
the Government, in these various contracts, had saved 
$67,000. 

Mr. Magee. That is quite true. 


1767 
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The Court. Not that anybody owed him $67,000. 

Mr. Magee. Oh, no; I do not contend that at all. f say 
taking out your contract and putting it on the basis of jwhat 
ho would have been paid for what he rendered, they vi’ould 
have had to pay for those services $67,000. 

The Court. The Court thinks this Is a matter fop re¬ 
buttal and that this testimony is admissible. 

Mr. Magee. The only point I make is this, your Honor: 
that so far as services under each of these contract 4 are 


concerned—architectural services—here is a tripartite! con¬ 
tract between the interior Department, Howard University, 
and Albert I. Cassell. To modify this contract— 

The Court. Xot modifv it; thev claim this. Thev niav be 
entirely wrong, but they claim that they paid him in |ieat, 
light, janitorial service, telephone, and in quarters the 
equivalent of a certain amount of money, for which lie! ren¬ 
dered additional services. If that is their claim, they jhavc 
a right to prove that, for what it is worth. 

Mr. Haves. Since we are talking informallv, if your 
Honor please, this is also part of our contention, and I can 
now get your Honor’s ruling, since the jury is out otj our 
presence. 

It is also our position with respect to it that the Govj’ern- 
mont—the Interior Department—and Mr. Cassell, with 
knowledge of the fact that there were, for the sake oil tin* 
statement, four or five projects upon which he was wording, 
and for which he was rendering services—with that knowl¬ 
edge at hand—have formally acknowledged and ap- 
1768 proved of the University’s allowing him to do tjhese 
various things, and at the same time gave him a Icon- 
tract—a specific contract—on one building, outlining yhat 
Mr. Magee has already put in evidence as to what he $hall 
do on the Chemistry, when, as a matter of fact, they {vere 
perfectly cognizant, as was Mr. Cassell, that that was; not 
to be what he was going to do at all. 

The Court. You say that is a tripartite contract, ij did 
not look at the signature. It seems to be simply a contjract 
between the Government and the Interior Department! and 
Mr. Cassell. 

Mr. Magee. Xo, Department of the Interior and How¬ 
ard University, and they all signed it, your Honor. 

The Witness. The situation, your Honor, if yon ;will 
permit me to go out of my role— 
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The Court. Certainly; you are not testifying now. 

The Witness. Howard University signed for the In¬ 
terior Department. It is a two-party contract, and the 
Howard University is the Department of the Interior, so 
far as that contract is concerned, except that Howard Uni¬ 
versity’s signature cannot stand unless it is endorsed by 
the Secretary or his representative. 

What he says is true, that we have it in writing, so the 
Interior Department, with regard to a particular contract 
I now have in mind, understands this man is going to do 
these things, but the contract is going to be issued in 
another way. 

The Court. Well, can’t you establish the fact that he 
knew ? 

The Witness. Yes, we have his correspondence in which 
he requested it to be done and suggested to the sec- 
1760 retary of the University if it could be arranged that 
wav. 

Mr. Magee. On this question of the supervision of four 
buildings, that is specifically provided for in the contract. 

The Court. But tliev claim to have an additional con- 
tract. The Court is not suggesting that the plaintiff’s 
position is not sound, and the Court is not suggesting that 
the defendant’s position is not sound. The Court says that 
the defendant has a right to offer this evidence and that 
the plaintiff has a right in rebuttal to try to explain it away 
bv legallv sufficient evidence. 

The Court thinks this testimony is admissible. 

Mr. Magee. Transactions subsequent to the signing of 
each contract? 

The Court. Yes, or even contemporaneously. 

Mr. Magee. Just so it is not some talk of negotiations 

before thev actuallv reduce it to writing? 

% » ' 

The Court. You can’t vary the terms of that particular 
contract, but you can show a subsequent, an additional, or 
a different contract which is contemporaneous with that. 

Mr. Hayes. The explanations of a contract are not con¬ 
sidered as being variations of the terms. 

The Court. The defendant, in addition, says, and has 
told the Court this—of course, the Court takes what coun¬ 
sel say a hundred percent; that is what I have to do until 
it is proved to the contrary—that it can show correspon- 
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deuce from Mr. Cassell in which he acquiesces in this ar¬ 
rangement. The defendant says further that it payd the 
compensation in various ways. 

Let us see if we can all glorify ourselves between jnow 
and Monday morning, get a little spiritual aSsist- 
1770 ance, and clear this matter up early in the week. 

Mr. Hayes. Thank you, your Honor; we will try 
to. 

(At 4:50 o’clock p. m. an adjournment was taken tintil 
Monday, March 11, 1940, at 10 o'clock a. m. 


** ^ I 

1 / 1 1 Proceed mgs 

Mr. Magee. Your Honor, may we approach the bejich? 

(Counsel for both sides approached the bench and jeon- 
ferred with the Court, in a low tone of voice, as folkrjvs:) 

Mr. Magee. May it please the Court, your Hbnor 
1772 ruled Friday that you were going to permit testi¬ 
mony with respect to the so-called agreement tojpay 
this amount for these extension services on the basijs of 
rents and other charges that they itemized, on the theory 
that that is the compensation for this work that he is doing 
for that extra work and the extension work. I just want to 
make this objection for the purpose of the record. Appar¬ 
ently, that is an afterthought, because there is not a vrord 
of that in the pleading and the pretrial order has nothing 
like that in it. The defense is that he had a contract foil the 
payment of a stipulated salary and the second defence is 
under that omnibus clause, so T feel that unless they make 
some amendments to let their pleadings fit their proofj— 
The Court (interposing). I am not going to express an 
opinion about the new rules, because if I get started I jwill 
say too much, but among other things, it does not make 
anv di(Terence about the pleadings. You cannot construe 
it any other way. The Court can do this, however:i If 
counsel could show the Court that he is surprised and) his 
case is interfered with because of the introduction of sejme- 
thing they did not expect, the Court could do something in 
a case like that, but it does not occur to me that if you jhad 
a continuance or if the case were tried over there woul<jl be 
anvthing vou could do about that. 
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Mr. Magee. Frankly, I do not want a continuance. I 
want the record to be clear that I feel that this is a pure 
afterthought coming in the case. There is not a single 
word to support it in the pretrial order or the pleadings. 

The Court. After all, you have a right to argue 

1773 that to the jury. 

Mr. Magee. Suppose I withdraw the objection to 
it. 1 would rather have the whole thing in now and get the 
thing over once and for all. 

The Court. You do not have to withdraw your objec¬ 
tion. It is not necessary for you to do that. 

Mr. Magee. I did want to feel free to argue that. 

The Court. Yes, you can argue that. 

I have ruled your way. Do you still want to say anything 
about it? 

Mr. Hayes. I just wanted to say that I did not agree 
with what my friend said as to his interpretation of it. 

The Court. Iam sure you do not. 

(At the conclusion of the foregoing conference counsel 
for both sides resumed their places at the trial table and 
the trial proceeded as follows:) 

Thereupon, Dr. Mordecai W. Johnson, the witness under 
examination at the hour of adjournment on last Friday, 
resumed the witness stand, and the following occurred: 

Mr. Hayes. If your Honor please, when we closed the 
last part of last week your Honor will perhaps remember 
that your Honor excused the jury to permit a discussion 
as to the admission of a certain question. Your Honor 
ruled it was admissible. May I revert to that and ask tha’ 
question? 

Direct Examination—Resumed 

Bv Mr. Haves: 

» * 

Q. I)r. Johnson, at the time you were questioned 

1774 von answered bv saving vou wanted to answer the 
question put to you as to the employment status of 

Mr. Cassell at the time of this so-called extension project. 
Will vou be good enough to give us vour answer to that 
question? A. My answer to that question is that the re¬ 
lationships of Mr. Cassell to Howard University, both be- 
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fore, during, and after the period under consideration!, up 
to June 30th, 1933, cannot be accounted for by reference 
only to the specific contract with the Government on a 
specific building-, that Mr. Cassell had other relationships 
with Howard University under a contract prior to the bon- 
traet with the Government, involving consideration^ of 
pay outside of the considerations of pay mentioned ini the 
specific government contract, and in addition thereto, land 
for which the trustees were entitled to expect, did expect, 
and did receive, services. 

The Court. Now, of course, that answer is a conclusion. 
1 did not interrupt you because I did not know how far it 
was going, lie can state what the contracts were, if there 
were contracts, but not his interpretation of them. 

Mr. Hayes. May he be allowed, if your Honor pleqses, 
to state as to what the things were which were given tolMr. 
Cassell over and above what might be referred to as Spe¬ 
cific contracts, for which he says the University did expect, 
and felt itself entitled to except, a return as far as services 
were concerned ? 

i 

The Court. Well, I do not know what the answer willj be. 
I will permit it. I do not know whether it will be stricjken 
out or not. j 

Mr. Haves. Will vour Honor allow it, to see whethet or 
not it will be responsive to the question? 


1775 Bv Mr. Haves: 

Q. Will you be good enough to answer that? A. iThe 
specific contract with the Government—with Howard Uni¬ 
versity, endorsed by the Government, provided only fojr a 
specific sum of money, nothing else. Howard University, 
in addition thereto, furnished Mr. Cassell the following- 
elements of pay: They furnished him with quarters jfor 
his entire architectural office, both before this period, 
through this period, and up until June 30, 1933. They bur¬ 
nished him with heat, light, and power for his office quar¬ 
ters. They furnished him janitorial service for his office 
quarters. They furnished him with free telephone, bjotli 
for local and long-distance telephone, including not o^ilv 
an internal switchboard but a private line. They furnished 
him with a group of employees, ranging from one to eleven, 


I 
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some of whom were paid from specific Government con¬ 
tracts, some of whom were paid from other elements of 
the Government funds, both from private and governmen¬ 
tal sources. They furnished him repeatedly with extra 
help, such as draftsmen and extra stenographic service. 
They repeatedly increased his own salary and the salary of 
his employees. They repeatedly— 

The Court (interposing). Just a minute. As far as 
these specific salaries are concerned, the contracts speak 
for themselves. The Court cannot permit that. 

Mr. Hayes. Well, if your Honor pleases, we expect to 
show, and this I think was a part of the suggestions out of 
the presence of the jury the last time, the manner in which 
these contracts were implemented, and we have said to your 
Honor that we expect to show with respect to Mr. 
1776 Cassell that he not only knew of, but he was the one 
who sponsored and endorsed and recommended, this 
type of procedure that was undertaken. We expect to 
show that by his own communications, and in the same vein 
in which that was true with respect to him, the same thing 
was true with respect to the persons who were his assist¬ 
ants, and that Mr. Cassell was called upon, and did him¬ 
self, indicate as to what these appropriations these various 
persons should be allotted to, showing it to be a question 
of decision by the persons at the University themselves, 
rather than being bound by the so-called specific contracts. 

Mr. Magee. I do not think that has any relationship to 
the situation at all, your Honor. We have written contracts 
here governing the work. Allocation of employees to either 
University funds or to Government funds has no bearing 
on this case. If that is the case, we would have to litigate 
the right of every person that had a contact with Howard 
University that ever worked with Mr. Cassell. I do not 
think that has any relevancy to the case here at all. 

The Court. Well, counsel for the defendant says that 
they have writings in which Mr. Cassell concurred in writ¬ 
ing, modifying and extending the terms of the contract. 
That is my understanding. 

Mr. Magee. Of course, if they have I think they should 
produce the writings. 

The Court. That is what I understand them to say. 
Well, now, I agree with counsel for the plaintiff that ra- 
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ther than any conclusions on the part of the witness* the 
documents should be produced. The Court is letting ii^ his 
testimony with some trepidation, because the Court 
1777 is not sure but what it will all have to be stricken 
out. It is on very thin ice, and, of course, if it ^oes 
in, even though it is stricken out, it might have some ejffect 
on the jury’s mind, and so the Court has to be very eautjious 
about letting it in. On the other hand, 1 have not j any 
right to keep it out if it has a legitimate place. I do think 
if you have writings they should be produced. 

Mr. Hayes. As I said to your Honor, that is our pur¬ 
pose, and that is what 1, of course, shall be very happjy to 
do. I know that your Honor does appreciate that a paij*t of 
our case is that this salary setup is in the manner in wjhieli 
we have indicated; in other words, it is a part of our prop¬ 
osition— 

The Court (interposing). Yes. Of course, the jury| has 
a responsibility but there is a responsibility of this kind 
on the Court. The Court has, in this particular evidential 
inquiry, got to pass upon the question as to whether orj not 
these various services—I am not speaking now of tliej ex¬ 
tension services, but these other services that Mr. CaSsell 
is alleged to have done for the University—were donej be¬ 
cause of the contract he had with the University or were 
done because he was simply enthusiastic and wanted tip do 
all he could. If they were done because of his enthusiasm 
and desire to help, of course, the fact that he did t}iem 
would not be in this case as his claim for compensation! for 
the extension work. If, on the other hand, thev were done 
because of some express or implied contract he had withj the 
University, separate from the ones offered in evidence, 
why, of course, they would not be admissible, and tlnjd is 
the dilemma that the Court is in at present. I cannot make 
up my mind about that at this time. 

Mr. Hayes. I had outlined what appeared tot me 
177S to be the proper procedural situation on this ques¬ 
tion of the salary inquiry. 

The Court. I am not going to cut you off at this tjune. 
You can proceed. 

Mr. Hayes. I wanted to say to your Honor that I wjant, 
of course, that your Honor shall be in a position to ijave 
before you the procedure, because, candidly, I have noj de- 


i 


i 
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sire to get before the jury anything wliicli your Honor may 
feel disposed to strike later on. 

The Court. I have no right to feel that you do. 

Mr. Hayes. If your Honor feels that you want me to 
make the offer with respect to the communication from Mr. 
Cassell, it is a bit out of line from the manner in which I 
had intended to set it up. 1 understand that you are not 
requiring that of me and that therefore I may proceed? 

The Court. You may proceed for the present. 

By Mr. Hayes: 

Q. Now, Doctor, you were saying that there were these 
various increases in the salary and the like and you have 
indicated what the things were also that the University was 
furnishing over and above any specific mount of money 
under the contracts. You indicated also that some of these 
persons were being paid under different headings, alloca¬ 
tions of different appropriations— 

The Court (interposing). I think the Court ought to 
say this, so that you will understand the Court’s present 
mental attitude about those contract. The Court has 
read those contracts with care and thought about them. The 
Court is of the opinion that those contracts indicate 
1779 that the salary to be paid to Mr. Cassell is intended 
to be paid as net to Mr. Cassell and not gross and 
that he is not expected, out of that salary mentioned in 
those contracts, to pay any business expenses, such as heat, 
light, telephone, or the employees. That is the Court’s 
present opinion about that. There is nothing in the con¬ 
tracts to indicate that they are gross contracts. On the 
face of them they are net contracts. 

Mr. Haves. 1 have to sav what I am constrained to sav 
» « * 

whenever vour Honor saws what vour interpretation of the 
contract is. It seems to me that we are put in an unfortu¬ 
nate position whenever your Honor sees fit to indicate in 
the presence of the jury what your interpretation of the 
contract is. I simply want to respectfully object— 

The Court (interposing). It is all right for you to ob¬ 
ject, but your objection, I assure you, is not well taken. 
While the Court should refrain from taking any side in any 
case under any circumstances, it is necessary at times for 
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the Court to make a statement of its reason for its action; 
it cannot do otherwise. There is no impropriety whatever 
in what the Court has said, none whatever. The C<j>urt 
says that its interpretation of both contracts at this tjime 
is that they are not intended to be encumbered with the' ex¬ 
penses. They are intended to be net contracts. Therb is 
no evidence in the case to indicate anything else. Von have 
a right to prove that they are not net contracts. You have 
that privilege. The Court is not interfering with that, if 
you can do that. 

Mr. Hayes. Yes, but your Honor will appreciate that I 
am faced with the unfortunate position that at the t^nie 
when you say that you put me in a position tlnjit I 
1780 have to disprove what your Honor has indicated 
from your point of view is a proven fact, which 
handicaps the defendant. 

The Court. I say that is the evidence in this case. Eviery 
who knows the case knows perfectly well there is nothing in 
the case to indicate that there are any strings attached to 
that salary. The man had a $5,000 salary. He had elejven 
employees under him, but it was not expected that he pay 
for them. 

Mr. Hayes. I am not making that pretense. 

The Court. You may proceed. 

Mr. Hayes. I may, then, go ahead? Shall I? 

The Court. Certainly. 

* 


Bv Mr. Haves: 

I 

Q. Dr. Johnson, with respect to Miss Sullivan, on what 
roll was she carried as a matter of record ? A. For sevcjral 
years Miss Sullivan was carried on the so-called manual 
arts appropriation, which had no relation whatsoever! to 
the projects on which Mr. Cassell was working. The trus¬ 
tees furnished her to Mr. Cassell’s office not as being spe¬ 
cifically and wholly related to that specific project, but 
as a part of the equipping of his office as University Archi¬ 
tect to take care of all architectural work in the University. 
She was then placed on the maintenance funds by Mr. Cas¬ 
sell’s own specific recommendation in his budget of 1929- 
1930. 

If you will show me that budget I will be glad to shovr it 
to the jury. 
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(Mr. Hayes handed a document to the witness.) 

The Witness. This budget which I hold in my hand is 
set uj) in two parts. Section 1 shows the architect’s 

1781 office for plans, specifications, details, and supervi¬ 
sion of construction, furnishing and equipment of 

new buildings. 

Section 2 is the architect’s office, maintenance of buildings 
and grounds. 

If this budget had been set up in such a way as to confine 
expenditures on these specific buildings to Government ap¬ 
propriations for these specific buildings, you would find in 
Section 1 only those persons who were paid for from the 
Government appropriation for those buildings. The archi¬ 
tect shows clearly that he has no such understanding by {jut¬ 
ting in this group of Schedule 1 three persons whose salaries 
amount to $4,800, who are to be paid from private funds 
of the University to work on these Government projects, 
which shows a reciprocal— 

The Court (interposing). The witness has no right to 
draw his conclusions. 

Mr. Magee. 1 have not wanted to inject myself into this, 
but I must object to all this testimony which starts out, 
“This conclusively proves.’’ Let him tell what the rolls 
show. 

Mr. Hayes. I think Mi-. Ma gee and your Honor are right 
about that. All lie can testify is what the record indicates. 
The Court. Proceed. 

The Witness. May 1 say this to the jury? This is Sec¬ 
tion 1 of the architect's office, plans, specifications, details, 
and supervision of construction, furnishing and equipment 
of new buildings. He says, “G. (’. indicates salaries being 
paid out of Government appropriations,” and “IT. M. A." 
indicates salaries to In* paid out of maintenance funds. 

This is not part of his maintenance budget, which is set 
up in Section 2 down below, lie {imposes, therefore, 

1782 that $1,000 of the University Architect’s salary shall 
be charged against maintenance, but he proposes in 

addition thereto Mr. H. Robinson and one man not vet 

V 

selected be put on a $2,400 salary and that his secretary, 
Miss Sullivan, be put on and paid out of private funds 
$1400, all for the purpose of working on these specific Gov- 
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eminent contracts, as he specifically states under Section 1. 
Mr. Haves. Will vou mark that for identification? 


(Letter dated June 16, 1931, Scott to Cassell, was marked 
Defendant’s Exhibit 54 for Identification.) 

By Mr. Haves: 

Q. Doctor, 1 show you this and ask you what it purports 
to be (handing a document to the witness). 

Mr. Magee. This is already in evidence. I thought I 
would call the jury's attention to that. 

Mr. Hayes. Your Honor, with respect to this, your Hclnor 
will understand there are some 250 exhibits that have been 
put in by the plaintiff. In some instances something wljiich 
I may attempt to show is simply our carbon of what jhas 
been offered in evidence, but I certainly would not know 
where to go among these 250 exhibits and put my hand on 
it. That is the reason I am having to adopt this sortj of 
policy. Other than that 1 would be glad to follow Mr. 
Magee’s suggestion. 

The Witness. This is a letter from the secretary-treas¬ 
urer of the University to Mr. Cassell, under date of Jyne 
16, 1931. This letter reads: 


4 4 


Dear Mr. Cassell: 


“This is to advise that, under the resolution of ^he 
1783 Executive Committee of the Board of Trustees, I in- 

7 i 

creasing your salary from $5,000 to $6,000 for the 
fiscal year 1931-32, it is the understanding of the Board] of 
Trustees that this amount is to be charged against Uni¬ 
versity Building projects. 

“It is also the understanding that the $1500 which ^ou 
receive for supervision of Buildings and Grounds continues 
during the fiscal year. This, of course, means a total sjal- 
ary of $6,000 on Government payroll, and $15,000 against 
University payroll’*— 

The Court (interposing). You mean $1500. 

The Witness. $1500. 1 beg your pardon. 


(Continuing): 

“and $1500 against University payroll, or $7500 for the 
year.” j 


There are two elements of the increase in Mr. Cassell’s 
salary in that letter, one an increase in his own salary, ire- 


| 


i 





1252 


HOWARD UNIVERSITY VS. ALBERT I. CASSELI. 


gardless of maintenance, for the construction, outside of 
maintenance, to be taken from Government funds. 

Mr. Magee. The letter has been read in evidence. 1 
don’t think the doctor should interpret it with his own 
thoughts. 

The Court. Of course, that is true, and observations of 
what the letter means should be stricken from the record. 
As the Court understands it, when that salary was increased 
from five thousand to six thousand dollars it was a written 
contract, wasn’t it ? 

Mr. Magee. Yes. and another written contract was en- 
tered into afterwards. 

1784 The Court. 1 mean for the $6,000. 

Mr. Magee. For the $6,000. 

The Court. The Court has no alternative on that. The 
contract would have to be introduced. 

Mr. Haves. What 1 am asking vour Honor is the right 
to prove— 

The Court (interposing). If the jury could get any in¬ 
formation or thinks that that letter gives them any informa¬ 
tion outside of the contract, you are entitled to it, but not 
the comment of the witness. 

Mr. Haves. I have alreadv indicated to vour Honor that 
I am not desirous of the comment. 

The Court. Yes. 

Mr. Hayes. I wanted to follow that up, and I have just 
shown Mr. Magee this, with the action of the Executive 
Committee in which the salary was increased. He raises 
an issue that this is an excerpt from the minutes— 

Mr. Magee (interposing). We have never seen it. 

Mr. Ilayes. That simply means that T will have to refer 
to the volume itself. 

The Court. Did Mr. Cassell have any information of 
that ? 

Mr. Hayes. With respect to this increase of salary? Oh, 
yes. 

The Court. I am talking about the minute. 

Mr. Hayes. We want to show that before the letter was 
sent to him the University itself actually voted him this 
salarv. 
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The Court. That does not make any difference. jWhy 
should that make any difference? The only notice hp got 
was this letter. 

1785 Mr. Hayes. Yes, but from our own point of view, 
isn’t it an important thing, with a corporation in¬ 
volved, that there was a corporation action and that!they 
voted him a salary? The question whether or not he w^is on 
a salary is one of the issues in this case. We want to jshow 
that he was voted a salary by the Executive Committee^ that 
that word was carried to Mr. Cassell, and that all that) was 
prior to the time that any contract was given to him by the 
Government, that the contract simply implemented thp sal¬ 
ary voted by the Executive Committee. That is entirely a 
part of our proposition, to show how the action undef the 
Government contract simply followed the action of the Ex¬ 
ecutive Committee of the University. 

The Court. If you mean that the action of the executive 
committee comprised other duties than the duties jnen- 
tioned in the contract and that that information was given 
to Mr. Cassell and that he acquiesced in it, the Court) will 
permit it. 

Mr. Hayes. If your Honor please, what we want to show 
is that the University voted him a salary. Now, certainly, 
they voted him a. salary for some reason. If the only thing 
that was in it was the Government contract for five thou¬ 
sand or six thousand dollars, that would be the answer to 
it, but what we are attempting to show is that the Uni¬ 
versity voted this man a salary as the University Architect 
with these questions of increase—and the record is full of 
how this increase was arrived at—that Mr. Cassell urged 
upon the University the various things that he was doing 
as a basis for asking for this increase, and then what pap- 
pens? The University, with these various things he was 
urging, and some of those very things— 

The Court (interposing). Just a minute. Tfiyou 
178G can prove that Mr. Cassell said, “I want various 
things done, and if T do them I will expect ap in¬ 
crease in salary,” and that salary was given him for tljiose 
specific things, of course, you can show that. 

Mi*. Hayes. It is in the record already that Mr. Cassell 
has referred specifically to the various things, some of 
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which lie has testified on the stand he was doing as a gratu¬ 
ity. At that time he was writing to the University, not, as 
vour Honor has indicated bv commenting on one or two 
occasions, that those things were gratuitous, but as things 
that he was urging on the University: “These are things 
you are calling on me as University Architect to do aside 
from what I am doing on four building projects. You are 
requiring me as University Architect to do these particu¬ 
lar things. Therefore, you must give me additional help 
and you must give me additional money,” and the Universi¬ 
ty, with those things urged upon them, increased his salary. 

Certainly, I respectfully say that the University, in vot¬ 
ing him a salary, had all these things in mind, and that 
now for Mr. Cassell to sav, “Well, the onlv thing I had to 
do was under the terms of this specific contract,” is not in 
accord with what the then setup was, and we are trying to 
show to the jury and your Honor what the then setup was. 

As I said to your Honor, Mr. Cassell was urging these 
things— 

The Court (interposing). What things’ 

Mr. Hayes. The questions of the work which he was 
called upon to do, the future planning which you have 
heard him say in some instances were questions of gratuity, 
and some of them he refers to as the extension fund, 
1787 services under the extension project— 

The Court (interposing). Let us see what the evi¬ 
dence is about the extension project. The Court’s recollec¬ 
tion of it is that the University requested the heads of all 
departments to make up a statement of what they con¬ 
sidered should be done in their departments through a 20- 
year period. 

Mr. Hayes. Your Honor is now referring to the educa¬ 
tional setup, to which Dr. Johnson referred last week, in 
which deans were called upon to give— 

The Court (interposing). Yes, and he said Mr. Cassell 
was called on for some purpose. 

Mr. Hayes. Mr. Cassell was called on to make the phy¬ 
sical setup of the buildings. 

The Court. He did that and has not charged for it, so 
far as the Court knows. 
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Mr. Hayes. What 1 am calling your Honor’s attention 
to is that lie has testified that those things were gratuities. 

The Court. They are either gratuities or done volun¬ 
tarily. You can designate them perhaps in one of several 
ways, but the Court listened very carefully, and the Cojirt’s 
very distinct impression is that he did that work that he 
was asked to do, along with other heads of departments— 
deans, as you stated—and he did do it and is not making 
anv charge for it. 

Mr. Hayes. Isn’t there a difference if we called upon a 
dean to make a setup, as far as the educational program 
was concerned, for a 20-year period, along with the pum- 
ber of students, and things of that character, and the dean, 
knowing his position and knowing it is an incident of his 
position, does those particular things because jit is 
1788 part of his job? If he says, “I am not going tjo do 
any such thing,” he would not be dean for long, be¬ 
cause it is an incident of his employment. 

In the same vein, if Mr. Cassell as architect is called jupon 
as part of the 20-year setup to make the building project 
over that 20-vea)- period and Mr. Cassell does that ajs an 
incident of his work as the University Architect, isn’t;that 
a distinction between doing that and a gratuity in tliejway 
your Honor suggests, and isn’t it, as a matter of fafct, a 
part of the work for which he is being paid, and isnj’t it, 
further than that, also an important and an essential ele¬ 
ment in this case if and when we can show—and I think the 
record is already replete with evidence of this charac1[er— 
that Mr. Cassell in those various instances, outlined in de¬ 
tail—1 have in mind a specific communication which! has 
been offered in evidence—in which he sets up some ljO or 
12 items, in which he says, “These things are things \yhich 
you must remember I am doing aside from the question of 
any specific thing in the building project. These things are 
things you are calling on me to do”? 

At that time he was protesting being removed from njiain- 
tenance, and he set up these things, and he went on to ar¬ 
gue to the Board of Trustees, “It is not proper for you to 
give mo these additional assignments as your University 
Architect, and when these things have been done by me you 
take away from me this maintenance, which reduces! my 
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salary. You should not allow me to do these things as Uni¬ 
versity Architect and then raise an issue about taking away 
maintenance.” 

At that time the University, feeling that he had 

1789 too much to do, took away maintenance and said that 
“You may direct your attention to these specific 

projects.” 

That, if your Honor please, is our entire defense. 

The Court. It is not a matter for the Court as to whether 
you can or cannot establish your position. That is a matter 
which you will have to work out as best you can. As far 
as the evidence in the case up to this time is concerned, the 
thing which Mr. Cassell was asked to do as architect was 
to make up his 20-year plan, which he did. Now, if you 
consider the acquiring of real estate, which is executive 
work and not architectural work—I do not want to say too 
much about it, but up to this time there certainly is not any 
evidence in this case— 

The "Witness (interposing). I wonder if your Honor will 
let me speak ? 

Mr. Hayes. Might I not say this on the question of ac¬ 
quisition ? At least there is conflict in the testimony with 
respect to it, because Dr. Johnson has testified with respect 
to the acquisition that the acquisition which Mr. Cassell 
personally undertook was undertaken with persons who, by 
reason of their relationship with the University, were per¬ 
sons whom they desired should not be saddled with com¬ 
missions and the like. These people had given 40 and 50 
years of service to the University, and Dr. Johnson said 
that was taken up with Mr. Cassell and it was agreed be¬ 
tween them that rather than have these people saddled with 
commissions by the three real estate firms— 

The Court (interposing). I was not referring to that. 
That is a small matter. Comparatively speaking, it 

1790 is a small matter. 

Mr. Hayes. Your Honor said “acquisitions,” and 
I was referring to the things which Mr. Cassell personally 
acquired. 

The Court. The evidence up to this time is that he had 
exclusive and absolute control of all the acquisitions and 
that these three real estate firms did not do anything with- 
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out consulting him and he had the last word. The responsi¬ 
bility was on him. 

Mr. Haves. When vou sav “the last word’’— 

* %> •/ 

The Court (interposing). I mean for all practical; pur¬ 
poses he had the last word. 

Mr. Haves. It was with a compass of this character: 
They had already agreed upon what the amount wasj that 
was the maximum amount that they would spend for any 
of these properties. 

The Court. In so far as the price to be paid for j each 
piece of property is concerned, the evidence is that h<ji was 
the one who spoke the last word on that. 

Mr. Hayes. Within a compass already agreed upon] He 
could not, for the sake of the statement, say, “Well, yes, I 
will accept that.” If it came below a figure agreed upon, 
then he would agree, because they had given him a lhaxi- 
mum amount that had to be paid. 

The Court. For every piece? 

Mr. Hayes. Yes, your Honor, for every piece. Mr.|Cas¬ 
sell himself testified to that circumstance. 

The Court. I did not so understand the testimony. I 

♦ 

may have misunderstood it, but I did not get the testiijnonv 
that wav. 

4 

The Witness. Mav 1 sav a word, vour Honor? 

Bv Mr. Haves: 

* 


Q. Dr. Johnson, was there a prescribed amount thatj was 
agreed upon as an amount to be expended foif the 
17.91 respective pieces of property and was it also jtrue 
with respect to the amounts agreed upon as an jesti- 
mated cost of rentals for these properties? A. For ejverv 
piece of property in this area to be acquired we not jonly 
had a list of the probable costs, but we forwarded that list 
to the General Education Board and the Julius Roscnivald 
Fund as a basis for our request for the money, and! Mr. 
Cassell presented to the Extension Committee, on the basis 
of the list, his precise budget of the limits within wjhich 
these things should be bought before a single piece of prop¬ 
erty was bought. 

• * 

Moreover, each of these firms was assigned a definite 
area and given a definite list of properties within that area 
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to buy anti given an indication of the upper limits within 
which they would have to move, and no one of the pieces of 
the property proposed to be bought by any one of these real 
estate firms was ever passed in my office until I had con¬ 
sulted that budget and found that it was within the limits, 
or else there would have to be a consultation with the com¬ 
mittee to see whether the amounts exceeding the list should 
be agreed upon. 

Now, we had that in writing. If you will get the report 
of March 6th, you will see it. Get the report of March 6th 
and show it to the jury. 

Q. You mean one of these exhibits (indicating)? A. Ex¬ 
actly. 

Q. March 6 of what year? A. The extension report, 
1029. It has been presented in evidence. 

1792 If his Honor will permit me to step from the stand, 
1 will find it in my own files. 

Here you are (indicating). This is March 6, 1929, before 
a single dollar had been secured. Here is all the property 
in a certain square. Here is square Xo. 2060. Every piece 
of property in square 2060 is there indicated. The number 
of the lot is indicated. The square footage of the lot is in¬ 
dicated. The assessment of the lot is indicated. The ap¬ 
proximate price of the lot is indicated. The price of the 
improvements is indicated, and a maximum sum for which 
the property can be bought is there and constituted every¬ 
thing for which we asked, and it goes down to every piece 
of property that we conceived of buying. 

By the Court: 

Q. Who made it up? A. Mr. Cassell made it up on 
March 6, 1929, in response to my request to have something 
ready precisely of that kind for Mr. Julius Rosenwald. 

Now, there were exceptions to that case and the excep¬ 
tions were Kelly Miller, George Cook, and Sterling Brown, 
old men, all dead, whom we sent Mr. Cassell to because we 
did not want to have them pay commissions, and asked 
them, “You set vour price, and we will see if we can meet 
it.” 
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By Mr. Haves: 

Q. That was based upon conversations had between Mr. 

Cassell and yourself, in which Mr. Cassell agreed he you Id 

act as emissarv— 

* 

Mr. Magee (interposing). Why don’t you let him testi¬ 
fy? If you want to take the stand, all right. 

1793 Mr. Hayes. I am not testifying. I am simply re¬ 
peating what he has said. If I misstated anything 

he has said— 

The Court (interposing). Of course, it is not the pifopor 
thing to do when you repeat the testimony of a witncsjs. 

Mr. Hayes. If your Honor pleases, I was asking jvour 
Honor as to the right to offer our minute from the Execu¬ 
tive Committee showing Mr. Cassell’s increase in salary 
from five to six thousand dollars, indicating to your Honor 
that we wanted to adopt that plan as showing tin* aniount 
as being first voted to him as the salary bv the University 
and then the implementation of that amount by the Govern¬ 
ment contract. 

The Court. Suppose you let me see the minute. |I do 
not know what is in it. 

Bv Mr. Haves: 

• • 

Q. Doctor, will you pick it out ? It is the minute of .June 
S, 1931, Doctor. 

Mr. Hayes. If your Honor pleases, I want to offer |that 
in evidence. Your Honor asked me to allow your Tlomjjr to 
see it. (handing a document to the Court). 

The Court. Do you object to that minute? 

Mr. Magee. I do not think it is relevant at all, i'our 
Honor. We got a notice of what the Board voted, land 
these are prior negotiations, and Mr. Hayes agreed he|was 
not going into this; he said he was going into subsequent 
alterations of this. Xow, he is going into negotiations back 
and forth and letters. We will be here forever if we have 
to do that. 

Mr. Haves. Certainly I cannot see that there can beianv 

• w i • 

serious conscientious objection to the University’s shoeing 
that the action which went forward to Mr. Cassell 

1794 was an official action of the University. That i$ all 
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this minute purports to do. It shows that there was a sal¬ 
ary increase voted by the University. 

The Court. It is not admissible, but the difficulty I have 
is that it cannot do any harm. 

Mr. Magee. If it will help him any, let him read it to the 
jury. 

The Court. I do not like to rule a thing out that has any 
materialitv, because it states that the salarv is to be in- 
creased and to be increased and paid for by Government 
funds. 

Mr. Hayes. That is correct. 

The Court. I do not see how it can affect this issue one 
wav or the other. 

The Witness. Your Honor, may 1 be permitted to say a 
word ? 

The Court. Yes. 

The Witness. It will be ruled out if I am out of order. 

That minute underlies the habitual relationship of Howard 

University to the Federal Government. The habitual way 

of handling the salarv of even’ human being at Howard 

University was, first of all, for the Board of Trustees to 

vote that salarv and, second, for the secretarv-treasurer of 

the Universitv to allocate that salarv to whichever section 
• • 

of the Government funds it was applicable. There are 
three categories of Government funds appropriated to 
Howard University. One of them is a group of funds for 
general salaries. Another is a group of funds for general 
expenses, which includes salaries of maintenance. Another 
is funds for specific buildings. All of these are Govern¬ 
ment appropriations. 

The trustees would vote a salary for John Jones 
179a and give him in every case a short contract which 


gave him his work in the compass of the briefest pos¬ 
sible specificity, such as, “John Jones, 1316 Thirteenth 
Street, Northwest, is appointed assistant professor of 
physics for year 1931-1932, at a salary of $2,600.” That is 
all it would read. The secretary-treasurer would then take 
the list of salaries voted by the Board of Trustees and, out 
of his knowledge of the way Government funds were han¬ 
dled, he would allocate that salary to the particular portion 
of the Government fund to which the salary was applicable. 
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Teachers in the University would always be invariably 
assigned to general salaries. Persons who were doing 
work in maintenance or work of a kind auxiliary to teaching 
would be assigned, wherever possible, to general expenses. 
Persons who were working on specific buildings would be 
assigned to the appropriation on specific buildings, if* the 
Board of Trustees did not think we were about to ekceed 
the five per cent allotment with regard to which we had an 
agreement with the Government. 

If the Board of Trustees thought that a particular pqrson 
under appointment on one of these specific buildings Would 
cause us in all probability to exceed a five per cent allot¬ 
ment on that building, they would then turn and pay jeven 
the salary working on this particular building from 4ome 
other section of the Government fund, so that alwavjs at 
Howard University the Government contract, in whatever 
form it came, was an implementation of a prior contract 
which had been issued bv the Board of Trustees and bv 
which the Board was actually and legally bound, and ithat 

is in every case, and l may sav for his Honor that 
• * •' + 

1796 there is not a single employee of a major character 
at Howard University who interprets his duties to 
Howard University as specifically limited by the language 
of his appointment. 

Take, for example, the professor of physics. His! ap¬ 
pointment reads simply, “Frank Coleman is appointed pro¬ 
fessor of physics for the year 1927-1928 at a salary of $3j,400 
for the year,” but Frank Coleman's duties are not confined 
to being professor of physics. He is chairman of the njiost 
arduous and dangerous committee at Howard University. 
He is chairman of the Committee on Discipline. 

By the Court: 

Q. Committee on what ? A. On discipline, and before 
that committee there comes every case of discipline in j the 
undegraduate division of the institution. Every child who 
gets in difficulty must come up before Frank Coleman, jand 
I suppose from six to ten times a year he has parents of 
children on him in every possible way, bearing pressure! on 
him to prevent him from punishing their children. 

The same way with the professor of biology. Ilis Em¬ 
ployment reads merely that he is appointed professoij of 
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botany, but he works on that same committee, and he has 
been to me within recent months and said to me, “Mr. Pres¬ 
ident, my doctor has said to me that I have heart disease, 
and I want to ask you to relieve me of this duty and let me 
devote my entire time to my research in botany.” 

What was mv answer? “Mr. Parker, von know the ex- 
tent to which this University has depended on the judg¬ 
ment of men of wisdom like yourself, and your presence on 
that committee is required, but I can’t say to you 

1797 that you must give up your life for it. 1 ask you to 
go back and ask vour wife and see if vou cannot risk 

staying on this committee, in order that the parents of this 
children will have confidence in men like yourself.” 

Now, that man’s contract has absolutely no word in it 
whatsoever that requires him to do such a duty. 

In addition to that Frank Coleman is also chairman of 
the Committee on Athletics. Vou have seen that for the 
last three years that committee has been damned up and 
down the nation for producing a failing football team, but 
there lie has stood for three or four years, standing the 
agonv of acting on that committee. But what does his 
contract say? “Frank Coleman, professor of physics.” 

If we were to judge all the men on the basis of the spe¬ 
cific language of their contracts, we would have to close to¬ 
morrow. 

Mr. Magee. We are talking about the language of spe¬ 
cific contracts and how they are interpreted. If we are 
going to interpret somebody else’s contract, we ought to 
have the contract here. It has nothing whatever to do with 
the contract is this case. 

The Court. The Court thinks it has gone far enough. 
Will you proceed with your specific inquiry, please ? 

Mr. Hayes. Your Honor had, I believe, given me the 
privilege of reading the minute? 

The Court. Yes. 

Mr. Magee. I have no objection to the minute as such. 

Mr. Hayes. This is the minute of June 8, 1931, 

1798 and reads: 

“The president presented the following recommenda¬ 
tion: that the salary of the University Architect, Mr. A. I. 
Cassell, be increased from five thousand to six thousand 
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dollars for the fiscal year 1931-1932, to lx* charged against 
the University building projects and paid from governjment 
funds. Upon motion, the recommendation was approved.” 

By Mr. Hayes: 

Q. Dr. Johnson, do you know, with respect to that;par¬ 
ticular year, as to when the Government contract wa& ex¬ 
ecuted under which Mr. Cassell had the specific assign¬ 
ment? A. Nearly two months afterwards—over j one 

month; August 21st of that year; August 21st of that year. 

1 

By Mr. Magee: j 

Q. Two months afterwards, is that it? A. Approxi¬ 
mately. 

Mr. Hayes. June 8th. j 

The Witness. From June 8th—The expired time jwas 
from June 8th to August 21st. 

Mr. Hayes. Will you mark that, please? 

i 

(Bill presented by Mary J. Davis was marked Defend¬ 
ant’s Exhibit 55 for Identification.) 

i 

Bv Mr. Hayes: 

Q. I)r. Johnson, 1 offer you, with objection, Defendant’s 
Exhibit No. 55 and ask you, sir, as to what that purports to 
be (handing a document to the witness). A. This is aibill 
presented by Miss Mary J. Davis in the amount of $11$.25 
for extra stenographic service rendered in the office 
1799 of the architect, Howard University, 79^ hours, jfor 
which she charged $119.25, which was approved! by 
the architect. This bill is for work done in general cor¬ 
respondence on the emergency construction project, ap¬ 
proved by the Government on the budget of the architect’s 
office and on the power plant project, approved by the Gov¬ 
ernment. 

Mr. Hayes. Will you mark this, please, for identification, 
as a defendant’s exhibit? 

(Contract was marked Defendant’s Exhibit 56 for Identi¬ 
fication.) 
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By Mr. Hayes: 

(*). Doctor, I show you that contract, sir, and ask you, 
with that contract before you, to indicate to the jury as to 
what the routine is with respect to the action upon that 
contract. 

Mr. Magee. I would think that this could be read to the 
jury. That sets out just exactly what is done. I do not 
want any interpretation of that. That is the direction of 
the Secretary of the Interior as to what is going into the 
written contracts. Let him read it. It speaks for itself. 

Mr. Haves. 1 want it in for apparently the same reason 
my friend does. I want to show the routine, and I have no 
objection to his reading it verbatim. At the proper time I 
shall show the relationship to what 1 have in mind and 
other contracts. 

The Witness. What do you wish me to do? 

Bv Mr. Haves: 

» • 

Q. The suggestion has been made for you to read it all. 

Mr. Magee. If you introduce the letter, I think 
1800 you should read it. 

The Court. Is it a letter? 

Mr. Magee. It is a letter concerning the matter in which 
this contract is to be let. I think it is very important. I 
would like to have the whole letter read. It bears out just 
exactly what we have been telling your Honor. 

Mr. Hayes. I simply want this: I do not want, if your 
Honor please, when this is read—when I do the same thing 
with respect to another—for counsel to say it is not admis¬ 
sible now. If this one is admissible, I want it as a part of 
showing that that was the particular thing to be done. I 
am perfectly willing to read it line for line and word for 
word. There is quite a sheaf of it and I was going to make 
the suggestion that I read it, if it is to be read in its en¬ 
tirety. 

The Witness. May I suggest to counsel that the contract 
which follows with regard to the matter that we were 
speaking of is the library contract, July 1st, 1931 ? 

Mr. Hayes. All right, sir. 

I want to offer, if you will allow that one to stay as of¬ 
fered, this as Defendant's Exhibit 57 in evidence and to be 
marked. 
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The Court. Is that in evidence for the plaintiff? 

Mr. Haves. It is in evidence, but the only wav I know 
how to refer to it is the manner in which I am doing it. 

The Court. I just wanted to know. 

Mr. Hayes. Without objection, because the plaintiff] him¬ 
self has offered it. 

I 

(Contract was marked Defendant’s Exhibit 57 and re¬ 
ceived in evidence.) 

Bv Mr. Haves: 

* 

1501 Q. Will you take that one and explain what I asked 
you with respect to the other (handing a document 

to the witness) ? A. I have in my hand a contract jwith 
Albert I. Cassell, architect, for the library of Howard|Uni- 
versity, which runs from July 1st, 1931, to June 30th, jl932, 
with a rate of $6,000 per annum, and the other contract 
before me is the one for July 1st, 1929, to June 30, 1930, 
with a rate of $5,000 per annum. 

Q. Did I understand you to say, Doctor, that this ii> the 
contract that followed the minute entrv that vou jread 
where he was advanced from five thousand to six thousand 
dollars? A. It did. 

Q. When was the date of the approval of the Govern¬ 
ment contract? A. This contract was approved by the 
Government on August 21, 1931. 

Q. Does that show the $6,000 that the University! had 
previously voted? A. It does. 

Q. Go ahead. A. The routine indicated is as folloivs— 

Mr. Magee (interposing). Suppose you read the letters, 
Doctor, and let them speak for themselves? 1 think!that 
was the agreement. Vou offered the letters to me and I 
said I wanted them read. What are you going to do about 
it? 

Mr. Hayes. I am going to have him read them, j He 
certainly is not prescribed to the phraseology that | you 
vourself mav desire. 

• • • i 

The Witness. After the action of the Board of 

1502 Trustees on July 8, 1931, the secretary of the jUni- 
versity forwarded the following letter to the Sec¬ 
retary of the Interior: 
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“Sir: 

“Authority is hereby respectfully requested to enter 
into contract with Albert I. Cassell, Washington, D. C., as 
Supervising Architect, in charge of Howard University 
Construction Projects for the fiscal year beginning July 
1, 1931, at the rate of $6,000, per annum. 

“Pavment to the above contractor is to be made on Pav- 
•> •> 

roll Form 1013, in equal monthly installments out of the 
appropriation for the Construction and Equipment, Li¬ 
brary Building, Howard University, 4 x 579, $400,000, In¬ 
terior Appropriation Act 1932, approved February 14, 
1931. 

“Under the terms of the contract, the said Albert I. Cas¬ 
sell, is to faithfully perform services as Architect and fur¬ 
nish the necessary tools and instruments in connection 
with the preparation of plans and specifications and the 
superintending of all work relating to the construction of 
the proposed Library Building at Howard University. 

“The contractor is to submit from time to time reports 
showing the progress of the work on all the Building Proj¬ 
ects under construction without additional compensation. 

“This contract is to be in force until the end of the fiscal 
year June 30, 1932, or during the pleasure of the 
1803 Secretary of the Interior. 

“Very trulv vours, 

“Emmett X Scott, 

Secretary of the Interior.”— 

He signs Secretary of the Interior. That is an error— 

secretary of Howard University. 

« • 

As is the regular custom, the chief clerk of the depart¬ 
ment responded by an imprinture on the letter itself 
stating: 

“Washington, July 28, 1931. 

“Respectfully returned to the Secretary-Treasurer, 
Howard University, with tlie information that the above 
request for authority to contract with Albert 1. Cassell, 
Supervising Architect in charge of construction work at 
Howard University, is approved. Subject to all conditions 
herein provided, which should be set forth in the contract.” 
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Then the contract itself, which is entered upon a form 
for a contract for construction. 


“This Contract, entered into this first day of [July, 
1931, by the United States of America, hereinafter called 
the Government, represented by the contracting officer 
executing this contract, and Albert I. Cassell a j cor¬ 
poration organized and existing under the laws of the 
State of .I_ 


a partnership consisting of .j 

an individual trading as .j 

of the city of Washington, in the District of D. C. hej 
after called the contractor, witnesseth that 
1804 parties hereto do mutually agree as follows. 


rein- 

the 


“Article 1. Statement of work.—The contractor jsliall 

faithfully perform services as Architect and furnish the 

necessarv tools and instruments in connection with the 
* 

preparation of plans and specifications and the superin¬ 
tending of all work relating to tthc construction oil the 
proposed Library Building at Howard University, j 
“The contractor is to submit from time to time reports 
showing the progress of the work on all the Building Proj¬ 
ects under construction without additional compensation, 
for the consideration of Six thousand dollars ($6.j)00) 
per annum, payable on Payroll Form 1013, in equal monthly 
installments from date of this contract out of appropria¬ 
tion for Howard University Library, $400,000, Act, Feb¬ 
ruary 14, 1931.” 

j 

May I call attention to the fact that it savs that j the 
contractor is to submit from time to time progress! re¬ 
ports on the work on all building projects under construc¬ 
tion, without additional compensation? It does not j say 
all building projects under construction from Govermjnent 
funds; it says all building projects under construction. 


(Continuing): 

“in strict accordance with the specifications, schedules, 
and drawings, all of which are made a part hereof 'and 

K 7 A 

designated as follows: 
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“The work shall be commenced on date above 

1805 set forth and shall continue in force during the 
pleasure of the Secretary of the Interior, it being 

understood that the time under this contract shall not ex¬ 
tend beyond June 30, 1932.” 

Then it goes on with the specifications, Article 2, Ar¬ 
ticle 3, Article 4. 

Article 5, “ Extras. Except as otherwise herein pro¬ 
vided, no charge for any extra work or material will lie 
allowed unless the same has been ordered in writing by 
the contracting officer and the price stated in such order.” 

Article 6 on inspection, and so on; Article 10 on per¬ 
mits and care of work; Article 11 on eight-hour law and 
convict labor; Article 12, covenant against contingent 
fees, and so on. 

It is finallv signed bv Howard University, bv Emmett 
Scott, secretary-treasurer, Albert I. Cassell, contractor, 
and the signatures of the witnesses. 

Bv Mr. Haves: 

v * 

Q. Now, Doctor, at that time in what work was Mr. Cas¬ 
sell engaged at the University? A. July 31st, Mr. Cassell 
was engaged—at that time, as 1 recall, the women’s dor¬ 
mitory was not completed, the chemistry building had not 
been completed, the appropriation also for the classroom 
building had been made, and there were several smaller 
projects about the University which 1 would have to refer 
to by getting the list itself. 

Q. Now, Doctor, there came a time when there was a 
change in Mr. Cassell’s relationship with the University, 
dating as of June, 1933; that is correct, isn’t it, 

1806 sir? A. That is correct. 

Q. And after that time was there a difference in 
the contracts that were entered into between Mr. Cassell 
and the Government, as distinguishable from the ones of 
the character which you just read ? A. There was. 

Q. And what contract is it, Doctor? A. Take one of 
those thick ones that you see there (indicating). 

May I get it for him, sir? 

The Court. Yes. 

Mr. Hayes. Will you mark this folder, “Defendant’s 
Exhibit 38 for Identification”? 
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(Folder was marked Defendant’s Exhibit 58 for iden¬ 
tification.) 

i 

Mr. Hayes. If your Honor please, a number of these ex¬ 
hibits have been marked for the defendant for identifi¬ 
cation. I want, at the proper time, to offer them in; evi¬ 
dence, as distinguished from identification. In stressing 
the situation the thought occurred lo me that I did! not 
want to have some things marked for identification jthat 
were in the record. ] ask your Honor now to treat them 
as being in evidence. Those that were offered for identifi¬ 
cation and read I think should be in evidence. 

The Court. Is there any objection to that requedt? 

Mr. Magee. No, your Honor. 

The Court. Very well. 

The Witness. This is the contract for the appointment 
of Mr. Albert I. Cassell as architect on the power 
1807 plant. 


“This Agreement made this 21st day of August, 1933, 
by Howard University, a corporation of Washington, 
D. C., party of the first part, hereinafter referred tb as 
“Howard University” or “The University” and Al¬ 
bert I. Cassell, Architect, of Washington, I). C., party* of 
the second part, hereinafter referred to as “Architect” 
or “The Architect”; 

“Whereas in pursuance of authority contained in; the 
Act of Congress making appropriations for the Depart¬ 
ment of the Interior for the fiscal year ending June! 30, 
1934, and other purposes, approved February 17, 1933, 
wherein under the heading of “Howard University”, pro¬ 
vision is made as follows: 

‘For construction and completion of a heat, light jand 
power plant at Howard University, $460,000 to be j im¬ 
mediately available, ’ 

making a total of $460,000 available for the purposes jdes- 
cribed; and, 


“Whereas ‘The University’ has been advised thatj the 
said appropriation granted by Congress is officially | im¬ 
pounded and that none of the appropriated funds can be 
expended; and, 
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‘‘Whereas ‘The University’ has been further informed 
that the Administration of Public Works has allocated to 
the construction of the heat, light and power plant and 
other buildings at Howard University the sum of $948,811 
as of August 11, 1933, and that such money is available 
in the Treasury of the United States and is styled as Ap¬ 
propriation No. 4-03/5640.17 National Industrial 

1808 Recovery Interior, Howard University 1933-35.” 

1809 “Witnesseth the parties hereto have mutually cov¬ 
enanted and agreed and by these presents do mutu¬ 
ally covenant and agree with each other as follows: 

“1. ‘The Architect’ for the consideration hereinafter 
mentioned will render all the services required in the prep¬ 
aration of preliminary and other sketches, estimates, de¬ 
signs, working drawings, specifications, including the cor¬ 
rection of proof, detailed drawings, assignment plans, and 
similar work, complete and/or the changes therein requir¬ 
ed to be made in connection with erection and completion 
of aforesaid building, including necessary engineering ser¬ 
vices required in connection with the preparation of draw¬ 
ings and specifications, except as hereinafter specified, and 
the examination and tabulation of bids, including general 
supervision of the work, as well as design of, and superin¬ 
tendence of the installation of the remainder of the high 
voltage system of electric light and power distribution to 
and in all existing buildings of the University and the de¬ 
sign of and the supervision of installation of the high and 
low pressure piping from the Power Plant to the Medical 
School Building south of W Street, this to- coordinate the 
architectural contract with the contract for consultant en¬ 
gineering expense involved. 

“ ‘The Architect’ will check and approve shop drawings, 
pass upon, upon request by ‘The University’ materials, 
samples and models, conduct the necessary correspondence 
and perform correlated work necessary to insure contin¬ 
uous prosecution of the work. 

“2. ‘The Architect’ will revise the preliminary 

1810 and cabinet sketches until they meet the require¬ 
ments of ‘The University’; also to revise the working 

drawings and specifications until final approval, all without 
additional compensation, except if, after approval of the 
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final sketches a radical change in plan or design is deter¬ 
mined upon, requiring new sketches and new working draw¬ 
ings, additional compensation will be due ‘The Architect’ in 
an amount to be mutually agreed upon; or in case of dis¬ 
agreement, the additional compensation is to be determined 
by ‘The University’ after conference with the representa¬ 
tive of the Secretary of the Interior. 

“After the preliminary sketches and estimates havejbeen 
approved, ‘The Architect’ agrees to furnish ‘The Universi¬ 
ty’ with working drawings, large scale and full size details, 
specifications, assignment plans, and/or the changes there¬ 
in required to be made, in connection with the erection and 
completion of the building under contract. 

“3. ‘The Architect’ will make, whenever required so to 
do by ‘The University’, without expense to the University, 
such revisions and alterations in the working drawing^ and 
specifications of said building as may be necessary to in¬ 
sure the proper construction and completion thereof within 
the limit of cost as set by ‘The University’ and the Depart¬ 
ment of the Interior, but no changes in the drawings! and 
specifications shall be made without written authority from 
‘The University’. 

“4. If ‘The University’ shall at any time during the|per- 
formance of this contract deem it inexpedient to havC the 
construction work executed as shown by drawings, 
1811 specifications, etc., prepared and submitted by jThe 
Architect’ but shall reguire the omission of the|con¬ 
st ruction work as originally contemplated or its exception 
in accordance with other drawings, specifications, or if at 
any such time ‘The University’ shall deem it expedient or 
it shall become necessary by reason of request by the| De¬ 
partment of the Interior or other Government Authority 
to abandon or indefinitely defer the work under this jeon- 
1 ract before the completion of the services to be rendered 
thereunder (thereby depriving ‘The Architect’ of so ljiuch 
of ‘The Architect’s’ compensation as would have been j'om- 
puted from the value of the construction work excepted 
from ‘The Architect’s’ drawings, specifications, etc.), iThe 
Architect’ shall be entitled to such just conipensatiop in 
lieu of tin* fee hereinafter stipulated, as may be agjrced 
upon in writing at the time; provided that in case ofj the 
inability of the parties thereto to reach such an agreement 
‘The University’ after conference with the Secretary of the 
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Interior or liis representative, shall fix the value of the 
services so to be specifically compensated, and this decision 
shall be binding upon both the parties hereto; and provided 
further, that the payment of said compensation (whether 
fixed by agreement or fixed as aforesaid) shall be in full 
and final settlement of all work theretofore performed by 
‘The Architect’, and all drawings, specifications, thereto¬ 
fore presented by ‘The Architect’ for the approval of ‘The 
University’ shall become the property of ‘The University’ 
and/or the Department of the Interior; and provided fur¬ 
ther, that nothing in this paragraph shall be con- 

1812 strued as allowing any extra compensation for 
such revisions and alterations as are contemplated 

by the paragraph next preceding this. 

“5. ‘The Architect’ will provide one set of said prelim¬ 
inary and other sketches and one set of tracings on linen of 
the general working drawings and scale details, one set of 
full size details suitable for blue printing, one set of trac¬ 
ings on linen of all assignment plans, three (3) copies of 
approved specifications and one copy of detailed schedule 
of payments for the entire construction, all of which shall 
remain in the custody of ‘The University’ and be and re¬ 
main the property of ‘The University’ and/or the Depart¬ 
ment of the Interior. 

“At the time of submission of plans and specifications 
for final acceptance by ‘The University’ and before bids 
are asked for construction, ‘The Architect’ agrees to pro¬ 
vide one copy of a detailed estimate of the cost of the entire 
project for guidance of ‘The University.’ It is further 
agreed that this detailed estimate cost shall not be con¬ 
strued as a guarantv that the Contract costs mav not exceed 
the estimate. 

“6. ‘The Architect’ will furnish all working drawings, 
specifications, estimates, full size drawings, and check shop 
drawings in such sequence and at such times as, in the 
judgment of ‘The University’ may be necessary to insure 
the continuous prosecution of the work of construction un¬ 
der the contract or contracts to be entered into therefor. 

“ ‘The University’ will afford ‘The Architect’ the 

1813 necessary opportunity to obtain with reasonable 
promptness all information necessary to ‘The Archi- 
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tect’ iii the preparation of said sketches and to furnish a 
schedule of any preliminary data which has been collected 
by ‘The University.’ 

“ ‘The University’ will furnish ‘The Architect,’ without 
cost to him, a complete and accurate survey of the building’ 
site, giving the grades and lines of streets, pavements!, and 
adjoining properties; the rights, restrictions, easenients, 
boundaries, contours of the building site, and full informa¬ 
tion as to sewer, water, gas, and electrical service, asj well 
as pay for borings and test pits and for chemical, mechan¬ 
ical, or other tests, when required, under contracts \yhich 
shall be approved in advance by ‘The University’ aiid/or 
the Secretary of the Interior. 

“ ‘The University’ will reimburse ‘The Architect; for 
necessary travel expense, subject to approval in advance 
and in writing by ‘The University.’ 

“7. If ‘The Architect’ makes other contracts with hThe 
University’ for buildings at the same time this contract is 
in force and effect ‘The University’ may direct ‘The Ajrehi- 
tect' in writing, the priority to be given to the preparation 
of plans and the submission of the same for bids undef the 
respective contracts. ‘The Architect’ agrees to abide by 
the written direction thus issued to him after he has notice 
of the action of ‘The University.’ 

“8. The supervision required of ‘The Architect’ under 
this contract is such inspection by said ‘Architect’ 
1814 or his agent of the work during its progress or after 
its completion as ‘The University’ or the Secretary 
of the Interior through his representative may deem inec- 
essary to ascertain whether the work is being or has been 
executed in conformity with the plans, specifications j and 
contract, and to enable them to decide when the successive 
installments of payments provided in contract or contracts 
are due and payable. ‘The Architect’ is to determine!any 
construction emergencies, to order the necessary changes, 
with the approval of‘The University’ in writing; to define 
the true intent and meaning of the drawings and specifica¬ 
tions, and is authorized to stop the progress of the \Vork 
and order its removal when not in accordance with theijn. 

“ ‘The University’ reserves the right to employ at {any 
time independent engineering or architectural services 
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when and as it may deem necessary, to inquire into the 
progress of the work, the method of construction and the 
conformity of construction with the plans and specifications 
prepared by ‘The Architect.’ ‘The Architect’ shall put at 
the disposal of such independent engineers or architects all 
pertinent data in his possession or control. 

“At any time that report of independent engineering or 
architectural services or investigation may indicate to ‘The 
University’ that construction is not proceeding in accord¬ 
ance with the contract, and plans of ‘The University’, ‘The 
University’ may stop construction or order removal of the 
work bv notice in writing to ‘The Architect’ and the con- 
tractor for the construction. 

“9. ‘The Architect’ will execute such contracts 


1815 with warranties, covenants and agreements as may be 
demanded by the Department of the Interior or other 
branch of the Government of the United States in compli¬ 
ance with laws and executive requirements for government¬ 
al construction. This contract shall be void and of no ef¬ 


fect unless approved by the Department of the Interior for 
‘Howard University’, and performed in conformity with 
requirements of the Government of the United States for 
payments for construction hereinafter outlined. 

“10. In consideration of the above services, ‘Howard 
University' agrees to reserve for ‘The Architect’ and to 
certify for payment to him from the Government Appropri¬ 
ation above named, a total sum of 5.3 per cent of the actual 
cost of construction and equipment of the heat, light and 
power plant, under the appropriation above named, with¬ 
out deduction for payment of $12,930, consultant engineer¬ 
ing services otherwise made. 

“As the work of ‘Tin* Architect* under this contract 


progresses, ‘The University’ will certify for payment at 
the end of each calendar month such part of the total com¬ 
pensation as estimates made by ‘The University’ seem to 
justify. In making certification for such partial payments 
there shall be retained 10 per cent on the estimated amount 
until final completion and acceptance of all work covered 
by the contract; provided, however, that ‘The University’ 
at any time after 50 per cent of the work has been complet- 
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make any of the remaining partial payments in full, ijjpon 
completion and acceptance of all work required here- 
181(5 under, the amount due the contractor under this| con¬ 
tract will be paid upon the presentation of a properly 
executed and dulv certified voucher therefor after the Icon- 
tractor shall have furnished ‘The University’ with a rejease 
if required of all claims against ‘The University’ oif the 
Government, arising under and by virtue of this eontjraet, 
other than such claims, if any, as may be specifically ex¬ 
cepted by the contractor from the operation of the rejease 
in stated amounts to be set forth therein. 

“11. If the limit of cost of the building be changed for 
any reason there shall not be paid to ‘The Architect’! uny 
additional compensation unless such changes in limjt of 
cost involves the preparation of additional drawings 
and/or specifications, in which case such just and equitable 
compensation shall be paid ‘The Architect’ as may be de¬ 
termined and fixed by ‘The University’ after conference 
with the representative of the Secretary of the Interior, 
which amount of compensation shall be final and bindiiig as 
to both the parties to this contract. 

“12. In case ‘The Architect’ through any cause fails to 
complete the foregoing plans and specifications within nine¬ 
ty days from the date of this contract, except after mujtual- 
lv agreed extensions of time, ‘The University’ shall have 
the right to terminate this contract by notice in writiijg in 
accordance with the arrangements for compensation in the 
next succeeding paragraph. 

“13. If, in the opinion of ‘The University’, the conduct 
of ‘The Architect’ is such that the interests of ‘The Uni¬ 
versity’ are thereby placed in jeopardy, or if jThe 
1817 Architect’ violates any of the conditions or stimula¬ 
tions of this contract or of laws or regulations of the 
United States for construction from Federal Appropria¬ 
tions, ‘The University’ shall thereupon have the rigljit to 
terminate this contract by giving notice in writing ot| the 
fact and date of such termination to ‘The Architect’ in 
which event all drawing, which have been presented fof the 
approval of ‘The University’ shall become the property of 
‘Howard University’ and/or the Department of the! In¬ 
terior; provided in such case, however, that ‘The Apclii- 
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tect’ shall receive equitable compensation for such services 
as shall, in the opinion of ‘The University’ have been sat¬ 
isfactorily performed by ‘The Architect,’ up to the date of 
termination of said contract; such compensation to be fixed 
by ‘The University’ upon the basis of the percentage here¬ 
in provided for, less any amounts already advanced. 

“14. Neither this contract, nor any interest therein shall 
be transferred or assigned by ‘Tin* Architect’ to any person 
or persons; any such transfer or assignment shall cause the 
annulment of the contract at the option of ‘The University’, 
so far as ‘The University’ is concerned. All rights of ac¬ 
tion, however, to recover for any breach of this contract by 
‘The Architect’ are rserved to ‘The University.’ 

“15. 'Wherever in the above contract provision is made 
for final settlement of differences between the parties 
1818 to this contract by ‘The University’, after consulta¬ 
tion with the representative of the Secretary of the 
Interior, it is agreed, so far as ‘The University’ is con¬ 
cerned that ‘The Architect’ shall have reasonable oppor¬ 
tunity to be heard in his own behalf before determination 
of the points of difference. 

“IN WITNESS WHEREOF the parties hereto have en¬ 
tered into and executed this Contract in Washington, D. C., 
this dav and year above stated. 

“HOWARD UNIVERSITY 
By (Signed) V. I). Johnston, 

Treasurer. 

(Signed) Albert I. Cassell, 

Architect.” 


This is the specific architectural contract. 

Q. Doctor, that one is dated in August of 1933? That is 
correct, is it not, sir? A. That is correct. 

Mr. Hayes. I shall ask the reporter please to mark this 
document as Defendant’s Exhibit No. 59. 


(Lump sum contract, November 1, 1933, $11,500, was 
marked Defendant’s Exhibit No. 59 and received in evi¬ 
dence. ) 

By Mr. Hayes: 

Q. Doctor, with respect to this contract, will you simply 
give the date ind indicate what it refers to, and without 
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reading: it again, indicate whether or not that is a contract 
of the same character and is specific in its nature, detailing 
the fifteen paragraphs you have just read to the jury, as 
being a part of that other contract? A. This| is a 
1819 specific contract for lump sum on the Classroom 
Building, of $11,500. It contains all of the fifteen 
paragraphs cited in the previous contract. 

Q. That one is dated November of what year, sir f| A. 
November 1, 1933. 

Q. Doctor, will you state what differences existed at the 
time of the execution of both of those contracts, between 
Mr. Cassell’s relationship with the University as against 
what his relationship was at the time prior to—in 1933— 
when his relationships were changed? 

Mr. Ma gee. I think we are going rather far afield, your 
Honor. 

The Court. Read the question, please. 

(The pending question, as above recorded, was readl by 
the reporter.) 


The Court. It depends on the answer whether or not it 
is admissible. Proceed. We may have to strike the answer 
out; I do not know. j 

The Witness. On June 30, 1933, as a result of the jvote 
of the Board of Trustees, the Architect’s Office at Hovj’ard 
University was discontinued. The architect, as a salaried 
officer, ceased to exist. The architect, as a salaried officer, 
dependent upon the University for the supplying ofj his 
help, ceased. The University no longer supplied him tvith 
help. The Architect’s Office on the University campus jwas 
formally discontinued by act of the Board of Trustees. 
The University no longer furnished him with office, h|eat, 
light, power, or janitorial services, or telephone. He! re¬ 
mained in his offices, but by his own request in writing he 
was permitted to pay rent therefor. He did pay 
1820 rent for something more than a thousand dollars, 
at the rate of $125 a month, and then accumulated 
an unpaid bill of $5,000. approximately, in relation thereto. 


Bv Mr. Haves: j 

Q. Doctor, prior to 1933, when this change came, had 
the Interior Department executed any contracts of Ithe 
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character of the two which you have just read, with Mr. 
Cassell? A. Xo, sir, not in relation to Howard University. 

Q. The contracts, rather, were of a character that have 
been offered in evidence, as of these previous dates; is that 
correct, sir? A. Salary contracts. 

By the Court: 

Q. Does the witness mean that at the time of the sever¬ 
ance of relationship between the plaintiff and the Universi¬ 
ty, the plaintiff owed the University about $5,000 for rent? 
Is that the testimonv? A. He does todav, vour Honor. 

Q. Is that claimed in the pleadings'? 

Mr. Magee. Xo, sir. 

The Court. It is not ? 

Mr. Magee. Xo. 

Mr. Hayes. Your Honor, it is not in the nature of a 
set-off. 

The Witness. Xo. 

Mr. Hayes. It is not filed in the nature of a set-off, but 
we have an independent suit that has been filed covering 
that. 

Mr. Magee. It has nothing to do with this case at all. 

Mr. Hayes. I am not indicating that it does. I 
1821 just wanted to answer his Honor's question. 

The Court. Proceed, please. 

The Witness. Will you read the question? 

(The last several questions and answers, as above indi¬ 
cated, were read by the reporter.) 

The Court. In order that the jury may not be confused, 
the Court strikes out the testimony of the witness that he 
owes the University $5,000 or any other sum for rent; be¬ 
cause it is not a part of this case, and the Court instructs 
the jury to disregard that testimony in so far as this case 
is concerned. Proceed. 

The Witness. May 1 ask his Honor a question? 

The Court. Certainly. 

The Witness. That is, you do not strike out that part of 
the answer which refers to the fact that the plaintiff him¬ 
self applied to pay rent and did pay rent for something 
more than a thousand dollars, do you? 
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The Court. The testimony that is stricken out isj only 
the testimony that he owes $5,000, approximately, for rent. 
The reason it is stricken out is solely because it might! con¬ 
fuse the jury in its determination of this case. It isj con¬ 
ceded by both sides that it is not a part of this case. 

Mr. Hayes. That is correct, sir. 

(Mr. Hayes indicated various papers, which were exam¬ 
ined by Mr. Magee.) 

i 

Mr. Magee. Is this what you want 1 i 

Mr. Hayes. That is right. | 

Mr. Magee. I have no objection. It is already in. j 

Mr. Haves. This seems to have been marked] 

* # 1 

1822 Mr. Magee. You read the whole thing at length, 
before. 

Mr. Hayes. It is marked as a plaintiff’s exhibit for iden¬ 
tification. 

Mr. Magee. It should be “Defendant’s.” j 

Mr. Hayes. Well, I shall have it marked as a defend¬ 
ant’s exhibit, if you please. 

i 

(Letter of July 6, 1933, Cassell to Johnson, was marked 
Defendant’s Exhibit Xo. 60 and received in evidence.) i 

By Mr. Hayes: 

Q. Dr. Johnson, I hand you this communication of Jluly 
6, 1933, which is a communication coming from Mr. Cassell 
to you; and I am concerned particularly with the last para¬ 
graph of the letter, and I am asking you to read only that 
paragraph. 

Of course, Mr. Magee knows, without my saying so, that 
if he desires any other part of the communication reaijl, it 
is available to him. 

Mr. Magee. It is already in; I have no objection. 

Mr. Hayes. All right, sir. 

The Witness. The last paragraph of the letter, from Al¬ 
bert I. Cassell to Mordecai W. Johnson, under date of July 
6, 1933 (reading): 

“Inasmuch as the University has a great deal of vacant 
space in this and other buildings,”— 

1 j 

Xo, it begins above (reading): 


I 
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“In drawing up the above-mentioned architectural and 
engineering contract in the sum of $82,683.58”— 


Mr. Magee. (Interposing) That is not the last para¬ 
graph. 

The Court. What is the question, and is the an- 
1823 swer responsive to that question? 

Mr. Hayes. I asked him to read the last para¬ 
graph of the letter. 

The Witness. (Reading): 


“In drawing up the above-mentioned architectural and 
engineering contract in the sum of $82,683.58, it was frank¬ 
ly my idea to rent from the University the office space which 
I now use, for the reason that it is properly located with 
respect to the projects to be executed; further, because I 
have developed and equipped solely out of my own salary 
during the past twelve years and have done much of the 
work with my own hands, frankly, with the idea of keeping 
the office space. 

“Inasmuch as the Universitv has a great deal of vacant 
space in this and other buildings, renting of my present 
space by me does not appear to be incompatible with good 
business on the part of the University. In any case, be¬ 
cause of the unusual service I have rendered Howard Uni¬ 


versity over a long period of years, very largely without 
compensation at all—it is my desire and request to retain 
my present quarters at the University until the matter of 
the architectural and engineering contract in question is 
settled by the execution of the same, and the first install¬ 
ment payments on account of the same are received by 
me. The relocation of the 2,519 square feet of floor space 
is a matter which will require time and actual money. 

“Very truly yours, 

(Signed) “Albert I. Cassell, 
Architect for Howard 
University.” 


1824 Mr. Hayes. There is no objection to this, I take 
it—Is there, Mr. Magee? 

Mr. Magee. Xo, I have no objection (indicating the pa¬ 
per referred to). 

Mr. Hayes. Mark this, please. 
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(Carbon copy of letter of October 26, 1933, Scott toj Cas¬ 
sell, was marked Defendant’s Exhibit No. 61 and wajs re¬ 
ceived in evidence.) 

Bv Mr. Haves: 

Q. Mr. Johnson, will you be good enough to read t^) the 
jury what that action is, as taken, which was conveyjed to 
Mr. Cassell? A. This is an official communication from the 
secretary of the University, under date of October 26,1933, 
to Mr. Albert 1. Cassell, architect (reading): 

“Dear Mr. Cassell: 

“I beg to advise that the Board of Trustees of Upward 
University, at its Semi-annual meeting held October 24, 
1933, 

“VOTED, That a rental sum of $125.00 per month be 
paid by Albert 1. Cassell, Architect, for use of the present 
quarters being occupied by his architectural force,j said 
$125.00 to include, rent, heat, light and janitorial services, 
said rent to begin from July 1, 1933. 

“Also, it was 

“VOTED, That, in accordance with the resolution adopted 
by the Executive Committee at the meeting held Augu|st 11, 
1933, Albert I. Cassell, Architect, be requested to 
1825 vacate the space now occupied by his architectural 
force on or before June 30, 1934.” 

Q. What is the date of that communication, Doctor? A. 
This is dated October 26, 1933. 

Q. And the suggestion with reference to the moving was 
as of June, 1934? A. That is right. 

Mr. Hayes. All right, sir. 

j 

(Other papers were shown Mr. Magee by Mr. Hav$s.) 

Mr. Magee. No objection (indicating the papers). I 

(A file of three letters, the first being dated June 2,;192S, 
Cassell to Johnson, was marked Defendant’s Exhibit No. 62 
and was received in evidence.) 

By Mr. Haves: 

Q. Doctor, you have made some comment on the fact that 
there came from Mr. Cassell the suggestion with respect to 
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this so-called implementation of the Government contracts. 
Will you be good enough to read to the jury that communi¬ 
cation (indicating). A. This is dated June 2, 1928, and is 
a communication from Albert 1. Cassell, architect, to Mor- 
decai W. Johnson. The subject is “Proposed Women’s 
Dormitory Group. Presentation of first Preliminary 
Plans.” (Heading): 

“Dear Sir: 

“In compliance with your request of recent date, the un¬ 
dersigned has made a careful preliminary study of the mat¬ 
ter of a complete dormitory group for some 548 women stu¬ 
dents on the Fourth Street Site, and, submits herewith for 
your consideration and for presentation to the Corn- 
1826 mittee on Buildings and Grounds, first preliminary 
plans, estimates, etc. of these dormitories, also pro¬ 
posed locations of Women’s Activities Building, etc. 

“The dormitory development, you will note, consists of 
five four-storv brick and stone trimmed buildings, having a 
total housing capacity of 548 students, and forming in them¬ 
selves a very desirable arcade enclosed residence quad¬ 
rangle. The buildings are so proportioned in size that be¬ 
ginning with building Xo. 1, the development could be car¬ 
ried to completion either at one time or unit by unit as the 
funds became available. Building Xo. 1 could be built and 
furnished with the funds now available, and this without 
disturbing the houses alreadv on the site. 

“Such work as this office has already done on the general 

survey of the future physical development of the university 

campus indicates very clearly that the site East of Miner 

Hall is not by any means of reasoning or planning the place 

for the development of the women student’s residence area 

—this for the following reasons—first, this area is adjacent 

to the academic quadrangle, which location as a residence 

area for either women or men is contrarv to everv modern 

* • 

well planned university campus and is not sound educa¬ 
tional procedure; and second, because the site is too small 
to project such women’s residence buildings as are needed 
for even the immediate future. 

“Beginning tin* actual construction of the women's resi¬ 
dence area on the Fourth Street site at this time involves 
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the following procedure, which is respectfully recommend¬ 
ed for adoption: (1) the design of the entire group 

1827 of five buildings”— 

i 

| 

five buildings— 

“up to and including the final preliminary stage and the 
completion of the working drawings on building No. 1 this 
to save expense in the matter of design and to permit of 
accurate work with reference to grades, etc. With tlicj aid 
of two additional draftsmen this work would take tjiree 
months after the authorization to proceed; (2) to have! the 
undersigned and his two senior assistants work on the |dor- 
mitorv development, the general survey and the new chem¬ 
istry building at the same time, being paid out of the appro¬ 
priation for the chemistry building, this being the shine 
procedure under which the undersigned has in the past 
worked out more than one university project at the same 
time; (3) explanation to the Secretary of the Interior that 
a change of site is desired in order to properly coordinate 
the woman’s residence and activities area with the complete 
survey of the future physical development of the university 
campus; (4) to build and furnish dormitory No. 1 jand 
grade a portion of the site out of the $181,000 Government 
appropriation now available for this purpose.” 

In other words, the Architect asks that the appropriation 
be used for several buildings. He anticipates our difficulties 
by saying that this can be done because it has been coolie 
before; if we bring it to the attention of the Secretary oil the 
Interior he is sure that it will be approved. 

(Mr. Hayes indicated various other papers, which were 
examined by Mr. Magee.) 

Mr. Hayes. There is no objection? 

1828 Mr. Magee. No, indeed, not at all. 

Mr. Hayes. Will you mark this (indicating) \ivith 
the next exhibit number, if you please ? 

(Contract with Albert 1. Cassell for Chemistry Building, 
Howard University, July, 1928, to June, 1929, $3,000, was 
marked Defendant’s Exhibit No. 63 and received in Evi¬ 
dence.) 
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By Mr. Hayes: 

Q. Doctor, you have indicated that the suggestion was 
had by Mr. Cassell that stops be taken consistent with that 
recomendation. T hand von that and ask vou to indicate 
what it is and whether or not that was done pursuant to Mr. 
Cassell’s recommendation. A. Pursuant to Mr. Cassell's 
recommendation, the president proposed, at the next meet¬ 
ing of the Buildings and Grounds Committee, that the site 
of the dormitory building be removed from Fourth Street, 
on the original site, to the one proposed by the architect. 

The secretary of the University is here detailing the ac- 
tion there taken, to the Secretary of the Interior, and re¬ 
questing the approval of the Secretary of the Interior for 
what Mr. Cassell had proposed to the president. 

Q. Will you tell us what the date of this instrument is 
and what the date of the one you just read from was? A. 
July 12 is the one, and Mr. Cassell’s letter to the president 
is dated June 2, 1928. 

Q. What is the date of the one you are now about to read, 
Doctor? A. This letter is dated July 12, 1928, and 
1829 quotes the action of the Board of Trustees, under 
date of June 5, 1928. 

Q. All right, sir. A. (Reading): 

“July 12, 1928. 

“The Honorable, 

The Secretary of the Interior, 

Washington, 1). C. 


“The Board of Trustees of Howard University, at the 
Annual Meeting held June 5, 1928, 

“ ‘YOTHB, That, the Buildings and Grounds Committee 
of the oBard of Trusttes be authorized to transfer the site 
of the proposed Dormitory Building for Young Women 
from the rear of Miner Hall to the plot of land across 
Fourth Street, owned by the University.* 

“At the request of the President of the University, the 
Architect has made a careful preliminary study of a com¬ 
plete dormitory group for some 548 women students on the 
Fourth Street site. 
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“This study has resulted in the Architect’s making a|rec¬ 
ommendation that the Dormitory development be put uijider 
way to consist of five four-story, brick and stone trimpied 
buildings with a total housing capacity of 548 students land 
forming in themselves a desirable arcade enclosed resi¬ 
dence quadrangle. 

“The buildings will be so proportioned in size thatj be¬ 
ginning with Building Xo. 1, the development can be par¬ 
ried forward to completion either at one time, or unit by 
unit, as the funds become available. It is, therefore, pro¬ 
posed that Building Xo. 1 be built and furnished 

1830 with the funds now available; namely, the sun^ of 
$190,000 named by the Congress of the United 

States, as the figure not to be exceeded by the Secretary of 
the Interior in authorizing construction. 

“It has been decided to give up the site east of Miner 
Hall on recommendation of the Architect and by votb of 
the Board of Trustees, because this site is adjacent to the 
Academic Quadrangle, which location, as a residence irea 
for either men or women, is not in accord with the njiod- 
orn, well-planned University campus and, because the'site 
is too small to project such women's residence buildings as 
are needed here at Howard for even the immediate futjurc. 

“The following procedure has been decided upon an|d is 
recommended: 

“1. The design of the entire group of five buildings up 
to and including the final preliminary stage and the <j*om- 
pletion of the working drawings on Building Xo. 1—to save 
expense in the matter of design and to permit of accurate 
work with reference to the grades, heat, light and plumb¬ 
ing design. 

“2. It is respectfully recommended that Hilvard R. Rob¬ 
inson, Instructor in Architecture, Howard University, be 
employed as Draftsman for the remainder of the month of 
July, *1928, and for all of August, 1928, to be paid at! the 
rate of $250 per month said payments to be charged against 
the appropriation for the Women’s Dormitory Building 
(Senior Architectural Draftsmen, we find, cannot be |em¬ 
ployed for less). 

1831 “3. To have the Architect, Mr. Albert I. Cassell, 
and his two senior assistants, Messrs. Julius M. 

Gardner and Cyril Bow, at present under contract for jmy- 


i 

i 

; 

i 
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ment under the Appropriation for the Dormitory Building, 
Howard University, transferred as of July 1, 1928, to work 
on the new Chemistry Building to be paid out of the appro¬ 
priation for the Chemistry Building, Howard University, 
for which Congress lias authorized an initial sum of $150,000 
toward a total authorization of $290,000. 

“Such change of site and housing program as is herein¬ 
above outlined will properly coordinate these features with 
the general educational survev of this institution. 

“The Secretary of the Interior is therefore respectfully 
asked to approve the arrangement above certified, that work 
looking to the building and furnishing of Dormitory Xo. 1, 
shall proceed in accordance with this program, including 
grading a portion of the site, all out of the balance remain¬ 
ing from the sum of $190,000 authorized for this purpose. 

“Very truly vours, 

(Signed) “Emmett J. Scott, 

Secretarv-Treasurer.” 


At the bottom of this sheet, under date of July 19, 1928, 
is the endorsement of the Assistant Secretary of the In¬ 
terior, saying: 

“Respectfully returned to the Secretary-Treasurer, How¬ 
ard University, with the information that the above recom¬ 
mendations are hereby approved. Formal contract on form 
23, should be entered into with each of the persons named, 
effective July 1, 1928, the same to be paid from 
1832 appropriations indicated above. Drafts of two con¬ 
tracts are attached hereto. It is understood that 
certain tools are to be furnished by the contractors.” 

This instrument is a written approval by the Secretary 
of the Interior of an arrangement whereby five dormitory 
plans may be made from an appropriation for one dormi¬ 
tory, including a survey, and that the work shall be done 
by the architect, not on the appropriation for the dormitory 
building itself, but out of the appropriation for the chem¬ 
istry building. 

Q. Doctor, after the time when that approval was had, 
was there a contract let for his work as architect, covering 
the outline which you there have referred to? You have 
indicated the date when those agreements were had; and 
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will you tell me whether or not that contract whiclf you 
now have in your hand came as a result of or followed the 
arrangement to which you have just made reference? A. 
It did. It is approved on July 30, 1928, and refers solely 
to the chemistry building. 

Mr. Magee. Read the scope of work and see if it floes. 

The Witness. (Reading): 

“Statement of work.—The contractor shall faithfully 
perform services as Architect, and furnish the necessary 
tools and instruments in connection with the preparation 
of plans and specifications, and the superintending of all 
work relating to the construction of the proposed Chem¬ 
istry Building at Howard University, for which provision 
is made in the Interior Department appropriation act, ap¬ 
proved March 7, 1928; reports to be submitted from jtime 
to time showing the progress of such work oii the 
1833 Chemistrv Building; this contract to be effective| July 
1, 1928.”' 

There is no reference to the women’s dormitories. There 
is no reference to the plan for the five women’s dormitories. 
There is no reference to the general survey; but all of piem 
had been agreed to be the Seeretarv of the Interior,i and 
this contract was issued with that understanding. 

Mr. Hayes. If your Honor please, may I pass this tb the 
jurors, for them to see the endorsement in the way if has 
been indicated? And it might be well, if your Honor! will 
allow it, that they have the recommendations coming from 
Mr. Cassell, in order that they may see, by reference |o it, 
that the items that are there included in Dr. Scott’s letter 
to the Board are as I have indicated—and the adoption of 
Mr. Cassell’s recommendations—so that they may see the 
endorsement of approval by the Secretary of the Intejrior, 
and then the contract that follows it. Even though there 
had been that knowledge on the part of everybody jcon- 
cerned, nowhere is that included in that contract. 

(The documents referred to were examined by the ihem¬ 
bers of the jury.) 

Mr. Hayes. 1 should like to call your attention partic¬ 
ularly to the letter of Dr. Scott which we are asking jthat 
you read in conjunction with the recommendations of j Mr. 

i 




1288 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


Cassell, and then the indication of approval by the Sec¬ 
retary of the Interior, and then the contract that was is¬ 
sued and which, as has been indicated, in no sense makes 
reference— 

The Witness. (Interposing) May I make one other re¬ 
mark, please, your Honor? 

1834 That is that the contract is signed by the same 
officer who signed the agreement of understanding. 

The Court. The Court thinks it should say at this time 
that unless this particular 11)28 contract involving the chem¬ 
istry building and the agreement that this dormitory work 
should be done in connection with that contract is in some 
way more closely related to the issue here involved, the 
Court will have to strike out the testimony. 

At this time the Court does not see its relevancy. 

Mr. Hayes. Does your Honor want me to suggest the 
point of relevancy as we see it ? 

The Court. Yes, that is all right. 

Mr. Hayes. If your Honor please, the testimony has 
been, by Dr. Johnson, that here is a specific contract—the 
chemistry building. Now they have before them the con¬ 
tract on the chemistry building, which provides that for 
that year running from 11)20 to 1930—if that be the proper 
year—Mr. Cassell’s work shall he done on the chemistry 
building. That is all that is in that contract. 

Mr. Magee. The specified work. 

Mr. Hayes. That he shall do the work that is indicated 
in that agreement; and that is what their purpose is. That 
is what their point of view is. The plaintiff is attempting 
to indicate to your Honor and to these ladies and gentle¬ 
men of the jury that, with that specific contract before 
them, that was all that he was expected to do—that there 
was this specific contract, and that is all. 

Xow, we have attempted to indicate to your Honor that 
Mr. Cassell was on salary, that he was the Univer- 

1835 sity architect, that the Government knew that he 
was on salary, knew that he was the University ar¬ 
chitect, knew that there were things which the University 
had a right to call upon him to perform and did call upon 
him to perform, and that Mr. Cassell knew that, as well. 
So, we are offering, first of all, the suggestion of Mr. Cas¬ 
sell—what ? 
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“There are a number of things which I propose to; do. 
Instead of having one dormitory, 1 want to make the plans 
for five. With respect to general planning, 1 want to do 
certain work with respect to that. I want to do certain 
work on the individual dormitories.” 

But he says, “Do not be concerned with my ability to 
do it under the one, specific contract under the chemistry 
building; because that has been done before. And if, i \s a 
matter of fact, you adopt my suggestion and let the Intcjrior 
Department know that these are the things which I have, 
in my opinion, contemplated to do, they will indicate t^ieir 
approval.” 

That is exactly what we did. Those items set up in 
Scott’s communication follow Mr. Cassell’s suggestion 


Dr. 
and 

indicate to the Secretary of the Interior these various 
things to be done by Mr. Cassell. 

And what happens? The Secretary of the Interior! ap¬ 
proves that proposition. lie indicates his approval on 
that action, as has been indicated by the communication 
that is being handed around; on Dr. Scott’s own commjuni- 
cation is the approval indicated, and sent back to the Uni¬ 
versity. 

Remember that is all a part of the arrangement; Mr. 
Cassell’s original suggestion, the University’s acting qpon 
Mr. Cassell’s original suggestion, the Interior jDc- 
1836 partment’s approving that those things shall be done. 

Then what happens? They issue him a contract. 
And what is the contract for? The contract is to do work 
on the chemistry building, without the slightest reference 
to any of these things which they know are going t() be 
done, for which approval has been asked and for which 
approval has been given—bearing out, we respectfully sug¬ 
gest to your Honor, a course of conduct, just as Dr. .John¬ 
son has said that the Interior Department knew that with 
these salaried employees there was a question merely of 
implementation, as far as their relationship was concerned, 
and that they were not concerned with the specific Con¬ 
tract’s carrying with it the confines of this man’s employ¬ 
ment. 

The Court. Let us assume that you have established to 
the satisfaction of the Court and the jury—if it was in is- 


i 

! 
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sue—that this dormitorv work was to be done on the cheni- 

«■ 

istrv building contract in 1928. Do vou care to state to the 

« o •> 

Court what rule of evidence you can cite which makes that 
legally evidence that he agreed to do this extension work 
without being paid for it? 

Mr. Hayes. If your Honor please, we are doing this as 
a part of the showing of an entire case. We are attempt¬ 
ing to show to this Court and to this jury, in the same way 
in which your Honor segregates the question of the exten¬ 
sion proposition prior to the trial of this case, any one of 
these items which he here suggests might be in the same 
wav segregated. 

In other words, you might say, “Is this to be included 
in the work to lie done on the dormitory? It is not included 
in the specific contract.” 

The Court. But I am asking for some specific rule 
1837 of law. The rules of law do not permit the connec¬ 
tive process to be used. Vou cannot prove one thing 
by showing a probability. 

Assuming that this evidence which you are now introduc¬ 
ing was much closer to the issue than it is—much closer— 
even then, to show that in one instance, because of this 
peculiar relationship between the University and the In¬ 
terior Department, additional work was contemplated in 
one contract, is of itself no evidence that the additional 
work was contemplated in any other contract. 

Of course you have a perfect right to prove, if you can, 
that the plaintiff agreed, either expressly or by implica¬ 
tion, to perform this work on the extension under his sal¬ 
ary. You have a right to prove that if you can. 

But you cannot prove it by showing that in 1928 he en¬ 
tered into a contract for the chemistry building and at the 
same time agreed to do work on the women’s dormitory. 
Vou simply cannot do it, because the law does not permit it. 

Mr. Hayes. Your Honor, is there not such a thing as a 
course of conduct? 

The Court. There is no use to continue this; because 

the Court has given you every possible opportunity, and I 

am going to continue to do it, to establish anything that 

has anv relevancv to this case. 

•• •• 

But the Court’s statement—and the Court has adhered 
to it—is that unless the transaction in 1928 and the 
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women’s dormitory transaction can be coupled more nearly 
to the case, the testimony will have to be stricken out, later 
in the case. 

Mr. Hayes. Your Honor, it was my purpose to offer; next 
in evidence a communication from Mr. Cassell, in 

1838 which Mr. Cassell himself couples this back into the 
same situation, indicating that these things are and 

can be done and that they are chargeable against the chem¬ 
istry appropriation. 

I expect to develop it; and if your Honor will indulgp me, 
just to allow that type of development, I think I can sajtisfy 
your Honor that Mr. Cassell, by his own eommunicatjions, 
couples these things and does include this question of the 
Extension Fund to which vour Honor makes reference. 

I understand your Honor, that there is no objection to 
Defendant’s Exhibit Xo. 15, which was marked for Iden¬ 
tification; but under the general ruling that 1 understand 
your Honor to have made, without objection from! Mr. 
Magee, 1 understand that I may refer to it now as aiji ex¬ 
hibit, rather than as an exhibit for identification. 

7 j 

Bv Mr. Haves: 

m> % 

Q. Will you read, Doctor, from this communication dated 
March 25, 1931, and tell us what Mr. Cassell says in |that 
communication, with respect to this chemistry appropria¬ 
tion? A. This is a letter dated March 25, 1931, nearly two 
years after the signing of the contract just referrc<|[ to. 
Mr. Cassell is writing to Mordecai Johnson, under j this 
date; and he says this (reading): 

i 

“The Chemistry appropriation has for many montjhs— 
with the knowledge of the Government—been the means of 
financing the study of the general University plan. (This 
financial assistance is now being repaid by the fact jthat 
the emergency construction and the heat tunnel projects 
will lighten certain underground heat service and heavy 
grading which under ordinary circumstances wjould 

1839 have to be carried out of the appropriations foii the 
Chemistry Building.” 

“The Chemistry Appropriation has for many months— 
with the knowledge of the Government—been the meads of 
financing the study of the general University plan.” j 
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Q. Now, Doctor, 1 show you again—and this has also been 
offered and admitted in evidence; it was referred to orig¬ 
inally as Defendant’s Exhibit for identification No. 16, and 
now under your Honor’s ruling is referred to as Defen¬ 
dant’s Exhibit No. 16: There is again a reference in this 
communication. Will you please call attention to the date 
of that communication and indicate that the information 
is made prior to the same communication which you have 
just read, Dr. Johnson ! A. This is a letter from Mr. Albert 
I. Cassell to me, under date of April 9, 1932—three years 
after the contract above referred to, and one year after the 
last letter read. 


By the Court: 

Q. What is the date, sir? A. April 9, 1932. 

Mr. Magee. This is the fourth time this has been read, 
your Honor. I just thought 1 would call attention to that. 

Mr. Hayes. The fact is that, with respect to it, I am ask¬ 
ing simply for a reference to a particular part of it. 

As a matter of fact, T will sav to vour Honor and to the 
jury, in candor, that the letter of April 9 ought to be read 
any number of times—a number sufficient to indicate that 
Mr. Cassell, in that connection, has done the thing that in 
our opinion, we say respectfully, means that he could not 
possibly recover in this action; because in that corn- 
1840 munication he has outlined all these various things 
for which he is now asking pay, and indicates that 
they have been paid for. 

I expect to offer it again with respect to the element of 
pay; and I expect to show that he himself ties back into it, 
as your Honor indicates we should say, not only in 1928 
and 1929, but that Mr. Cassell in all the time of the dealings 
from 1929 to 1933, all the way along, has accepted this re¬ 
lationship and has alleged it as being the thing allowed by 
the Government. 

He now attempts to stultify it, although he has already 
indicated that that is the plan. 

The Court. Proceed, gentlemen. 

The Witness. I read from page 5 of this letter (read- 
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“The Chemistry Appropriation has for many months— 
with the knowledge of the Government—been the meajns of 
financing the study of the general University plan.’? 

On page 4 of this letter (reading): 

“It should be understood that the expense of all these 
duties has been carried by the building appropriation and 
that this advance planning and so forth has been done! with 
the full knowledge and cognizance of the Department of 
the Interior.” 

Bv Mr. Haves: 

» % 

Q. Doctor, I want to show you a report coining fronj Mr. 
Cassell, dated October 24, 1931, sir (indicating). 

(The document referred to was examined by Mr. Magee.) 

r 

By Mr. Hayes: 

Q. While they are examining that, Doctor, will yoii tell 
me, sir, whether or not there were requests by you for an¬ 
nual reports, as far as Mr. Cassell was concerned; 
1841 and, if so, in what capacity ? A. It is the custopi of 
the president of the University once a year to ask 
every major salaried officer of the University to make a 
report for the consideration of the Board of Trustees.! Oc¬ 
casionally, the president also asks for a semi-annual report. 

Mr. Cassell was included among the salaried officers of 
the University who were asked to present an annual report. 
He was furnished with a letter indicating how the report 
should be delivered and what information it should icon- 
tain. He responded, as all other salaried officers, and made 
his annual report, covering all the items of work done by 
him as architect of Howard University, including not ionly 
the specific projects but general planning and extension. 

Q. Doctor, I am going to show you that report; but be¬ 
fore I do so, I want to offer to you the carbons of communi¬ 
cations asking for these annual reports to which you pave 
made reference. Counsel is now looking at those. 

(The papers were examined by Mr. Magee.) 

Mr. Magee. These are all right (indicating). 

Mr. Hayes. I ask the reporter to mark them, in that 
order (indicating). 
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(Carbon copy of letter referred to was marked Defen¬ 
dant’s Exhibit 64 and received in evidence.) 

(Carbon copy of letter referred to was marked Defen¬ 
dant’s Exhibit 65 and received in evidence.) 

By Mr. Hayes: 

Q. Doctor, in keeping with the suggestion just made by 
you, would you indicate to the jury what those are? 
1842 A. This (indicating) is a letter dated February 1, 
1932, in which Ralph J. Bunch, assistant to the presi¬ 
dent, writes to Mr. Cassell—Mr. Albert I. Cassell, Univer¬ 
sity architect—as follows: (reading) 

“Dear Mr. Cassell: 


“I wish to call attention to the fact that the president 
makes his annual report to the Board of Trustees at the 
meeting of this body in April. The president's report is 
based upon the reports of the administrative officers of the 
University. This office will deeply appreciate it if you will 
cooperate with us to fhe extent of submitting your annual 
report to the Office of the President not later than Satur¬ 
day, March 12, 1932. 

“The reports should be comprehensive but concise, and 
in such form as to permit of their publication. Brevity, to 
the extent that it is consistent with thoroughness, is highly 
desirable. 

“Verv sincerelv vours, 

(Signed) “Ralph J. Bunch." 

There follows a letter, again, to Mr. Cassell, by Mr. 
Bunch, under date of February 4, 1932 (reading): 

“Dear Mr. Cassell: 


“Will you please submit with your annual report, but 
separate therefrom, a summary of the report not to exceed 
in any case 1500 words, which summary is to be used for 
publication." 

Mr. Hayes. Please mark this (indicating). 

(File of letters with respect to budget proposals, 
1843 Johnson to Cassell, was marked Defendant's Exhi¬ 
bit Xo-. G6 and received in evidence.) 
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By Mr. Hayes: 

i 

Q. Doctor, I hand you Defendant’s Exhibit No. (50. 
Without reading those that are there enclosed, will jyou 
state to the jury what those are and what are the dates hov¬ 
ered by those communications? A. The first one is a letter 
written by the president of the University to Albert I. Cas¬ 
sell, University architect, under date of March 20, 1,930, 
writing him on behalf of the Trustee Committee on Budget, 
to request that on or before April 1 he will forward to jthis 
office a statement of his complete budget proposals fori the 
school year 1930-1931, together with justifications foij all 
items of increase. 

This letter went always to all of the major salaried joffi- 
cers of the University. 

The next is April 13,1930, a letter addressed by the pres¬ 
ident of the University to Mr. Albert I. Cassell, Hovjard 
University architect, requesting that on or before Wednes¬ 
day, April 30, he will submit, first, his annual report for 
the school year 1929-1930 and, second, his recommendations 
for the school year 1930-1931. 

The next is dated October 23, 1930, and is a letter 'ad¬ 
dressed by the president of the University to Mr. Albert I. 
Cassell, the University architect, asking him to submit! by 
noon of Saturday, October 25, a brief report indicating imy 
progress or improvement which has taken place “in yjour 
department since the June meeting of the Board of Trus¬ 
tees.” 

This letter was forwarded to all major salaried officers. 

The next is dated March 3, 1931, and is a letjter 
1844 from the president of the University to Mr. Albert 
T. Cassell, University architect, Howard Univer¬ 
sity, requesting that on or before Monday, March 15,| he 
submit, first, his annual report for the school year 1930- 
1931 and his recommendations for the school year 1^31- 
1932, and then there follow two pages of indications as! to 
the manner in which the report is to be prepared. 

The next is under date of June 9, 1933, and is addressed 
by the secretary of the president to Mr. Albert I. Cassell, 
University architect, advising him that the president ire- 
quests that he prepare and submit his annual report on! or 
before June 30. 


i 
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These cover all the years from 1929 to 1933. 

Mr. Haves. Mark this, please. 

(Letter of October 24, 1931, Cassell to Johnson, was 
marked Defendant’s Exhibit No. 67 and was received in 
evidence.) 

By Mr. Haves: 

» % 

Q. J)r. Johnson, in response to your communication, 
there, will you take that folder (indicating;) and indicate to 
the jury as to what Mr. Cassell did in the nature of the 
filing of a report in that particular instance? And if you 
will be good enough, please read the paragraphs that have 
a pencil notation by the side of them, as being particularly 
pertinent to this case. 

Of course, this letter will be available to the other side, 

for anv additional reference thev mav care to make of it. 
• •> • 

Will you read the beginning of the report, and then read 
the paragraphs which indicate relevancy as far as 
1845 this case is concerned? A. This communication is 
dated October 24, 1931, and is signed “Albert I. Cas¬ 
sell, Architect for Howard University.” It is the semi¬ 
annual report of the architect for Howard University, 
covering all the phases of his work (reading): 

“Dear Sir: 


“In compliance with your request of recent date there 
is respectfully transmitted herewith semi-annual report 
covering the progress on Howard University’ physical de¬ 
velopment since the last meeting of the Board of Trustees 
on April 14, 1931. I have carefully reviewed Howard Uni¬ 
versity’s physical program and it seems to me that now is 
the time to call attention to the general progress which has 
been made on the coordination of this program with the 
University’s educational program since its inception in 
1928. I am, therefore, taking this opportunity to briefly 
review the situation—as follows:” 


He then presents his report, under several headings. 
First, he gives the “Development of Howard University’s 
Physical Plant during the Period 1929-1931.” Next he 
gives the “Grouping of Major Projects of Building Pro¬ 
gram”: third, “Three Women’s Residences”; fourth, 
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“The Science Quadrangle and Chemistry Building”;! fifth, 
“Surveys of Heat, Lighi, Power, and Distribution prob¬ 
lems”; sixth, “Progress of Planning of the Academic 
Quadrangle.” And this letter includes the following ipara- 
graphs: 

“The office of the University Architect was therefore set 
to work in conjunction with the educational authorities to 
prepare a ten year building program which would coordi¬ 
nate with and serve the twenty year educational program. 
It was evident from vcrv little studv that the! Uni- 

« • i 

1846 versitv’s then existing real estate holdings weite not 
sufficiently large to provide building sites for $ first 
class University organization of 4,000 full time students. 
Attention was therefore first centered on the problenji of a 
detailed property requirement survey to serve as the|basis 
for the building program. This detailed property require¬ 
ment survcv was issued bv the Universitv architect tinder 
date of March 6, 1929, and accepted as a proper wojrking 
instrument by the University President and Board of Trus¬ 
tees shortly thereafter”—etc. 

* 

Oh, yes (reading): 

“Funds to the extent of some $900,000 were sought and 
obtained from private sources for the specific purpose of 
providing building sites for the execution of the Univer¬ 
sity’s building program.” 


I now turn to page 6 of the letter, under the heading, 
“Progress of Planning of the Academic Quadrangle (|read¬ 
ing) : 

“In the whole matter of its program of physical expan¬ 
sion, Howard University has made very satisfactory prog¬ 
ress both from the standpoint of acquisition through pri¬ 
vate funds of such additional building sites as are nbeded 
for the program, and from the standpoint of a careful 
study and coordination of the educational programj with 
the architectural and engineering problems involved.! The 
completion of the group of three women’s residence^ has 
given the program a sound beginning and set a high stand¬ 
ing for the work. Now that it appears that the basic prob¬ 
lem of the provision of heat, light and power, aiid the 

1847 distribution of the same throughout the University 

* ’ | » 

area will be settled within the next year, and, jrapid 
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progress is being made in the detail planning of the indi¬ 
vidual units which make up the Science Quadrangle and 
the Academic Quadrangle, it is certain that the building 
program is over the slow stage which is incident and neces¬ 
sary to the beginning years of all such projects—and—it 
may be expected from now on that the actual erection of the 
buildings will succeed one another as rapidly as the funds 
for the same become available. 

“Respectfully submitted, 

(signed) “Albert 1. Cassell 
Architect for Howard University."* 

Mr. Hayes. Mark this, please. 

(Letter of February 19, 1931, Cassell to Johnson, was 
marked Defendant’s Exhibit No. G8 and received in evi¬ 
dence. ) 

By Mr. Hayes: 

Q. Doctor, there has been some reference to extra help 
or work that has been done, so far as Mr. Cassell is con¬ 
cerned, on this so-called extension project. 

Mr. Magee. That does not sav that. If vou are going 
to testify, Mr. Haves, 1 suggest vou testify in the language 
of the letter. 1 think the question should be asked the wit¬ 
ness, if he wants to refresh his mind from the letter, with¬ 
out suggesting to the witness what the answer should be. I 
have not yet objected in the case; but the answers are, over 
and over again, being put right in the mouth of the witness. 
I think he should coniine his questions to questions as such, 
and not questions with the answer in the middle of them. 

If you have some language in the letter that you 
1848 want him to refer to, let him refer to it. But I think 
that your question, as it was asked, is entirely im¬ 
proper. 

The Court. Just restrain yourself, please, and let him 
read the letter, if vou want him to read it. 

Mr. Haves. Yes, sir. 1 do not want to gather, inferen- 
tially, that your Honor has accused me of doing what my 
friend has said. 
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The Court. I am not accusing either side of doing any¬ 
thing except taking about twice as long to try the ca^e as 
anyone should take. 

Mr. Hayes. Yes, sir. 

The Court. I do not discriminate in guilt, at all. 

Mr. Hayes. I have a companion in afflication, sir. i 

Bv Mr. Haves: 

* v 

Q. All right, Doctor—your Honor, I want a particular 
part read, and Mr. Magee made the proper suggestion that 
he wanted it all read. So 1 have no- choice but to read it all. 

Mr. Magee. They pick out little excerpts. 

Mr. Hayes. Then I am accused of taking too much time. 

The Court. Suppose he reads a paragraph that | you 
think does not convey a proper picture: Couldn’t you jtake 
it up on cross-examination ? 

Mr. Magee. Surely. Go right ahead. 

The Court. Proceed. 

1849 By Mr. Hayes: j 

Q. Will you identify the letter and the date and to whom 
it is addressed, and then read the part that would seeip to 
have pertinency on this question of extension ? A. Th: s is 
a letter dated February 19, 1931, from Mr. Albert 1. Cas¬ 
sell to the president of Howard University, in which he 
lists extension work as a part of his regular work. 

Mr. Magee. Now I object to- that, your Honor, wlieiji he 
says that it “lists extension work as a part of his regular 
work.” 

The Court. The Court does not think that comnjient 
should be made: “which lists extension work as a parjt of 
his regular work”. 

By Mr. Hayes: 

Q. Will you read that? A. (Reading:) “The Univer¬ 
sity architect’s office has, without extra help or compensa¬ 
tion, and in addition to its regular work on maintenance, 
new buildings, and extension successfully crowded on this 
extra work into the past four months.” 

Mr. Magee. Exactly. 

The Witness. (Reading:) “this extra work into ithe 
past four months.” 


i 

i 
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The extra work referred to is listed in these items above, 
namely, “The study of additional provisions for animal 
work and use in connection with the new plans for the Med¬ 
ical School . . . .” 

“The study with Dr. Adams of proper physical facilities 
for the clinical, library and other needs for the Medical 
School. 

1850 “The preparation of justifications for the new 
University librarv .... 

“The preparation of all data in connection with II. R. 
15496—the hill permitting the University to acquire certain 
District of Columbia property. 

“The justification of a place in the ‘Emergency Con¬ 
struction Legislation’ for Howard University”, et cetera. 

And in the light of these six elements, the architect 
writes: 


“The University architect’s office has, without extra help 
or compensation, and in addition to its regular work on 
maintenance, new buildings, and extension successfully 
crowded on this extra work into- the past four months.” 

Mr. Cassell. It does not say that, at all. 

The Court. Remarks should not be made that are suffi¬ 
ciently loud to get to the jury; and it is not proper. 

Mr. Magee. 1 apologize, your Honor, for my client, and 
1 shall try to restrain him. 

The Court. That is all right. 

Mr. Hayes. I do not like a suggestion that that is not 
what was said. 

The Court. I did not hear the remark that was made. 

Several Jurors. I did not hear. 

Mr. Haves. All right. 

The Court. But 1 do rule that the letter speaks for itself. 

Mr. Hayes. Yes, sir. 

1 ask the reporter to mark this as the next defendant's 
exhibit, please. 


1851 


(Letter, July 30, 1931, Cassell to president, was 
marked Defendant’s Exhibit No. 69 and was received 
in evidence.) 
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By Mr. Hayes: 

Q. 1 show you—and, 1 understand, without objection— 
Defendant’s Exhibit No. GO, which is a letter coining from 
Mr. Cassell to you, dated July 30, 1931. 

Mr. Magee. That is July ? 

Mr. Hayes. Yes. 

The Court. We have General Term today, and wejshall 
have to recess until 2 o’clock. 

(Thereupon, at 12:30 o’clock p. m., a recess was taken 
until 2 o’clock p. m. of the same day.) 


1852 


After Recess 


The proceedings were resumed at 2 o'clock p. m., ait the 
expiration of the recess. 

Thereupon, Dr. Mordecai W. Johnson, the witness on 
the stand at the hour of recess, resumed the witness 
stand and upon examination testified further as follows: 

Direct Examination—Resumed 

Bv Mr. Haves: 

• « 

( t ). Dr. Johnson, at the time just before the rccessjwas 
taken this communication had been marked as Defen¬ 
dant’s Exhibit G9 and you were about to testify jvith 
respect to it. Will you be good enough to take up from 
you left off, sir, and explain to the jury what that Com¬ 
munication is (handing a document to the witness) ?! A. 
This is a letter dated July 7, 1931, from Mr. Albert I. 
Cassell, architect, to Mordecai Johnson. It reads as 
follows: 

“1 am respectfully presenting herewith the bills of 
Messrs. Curtis G. Elliott and John A. Welch, and ^Irs. 
Mary J. Davis for work done in connection with tlieiEx¬ 
tension project. The bills of Messrs. Elliott and Welch 
are for the extra time spent in connection with the 
preparation of the four originals of the large map; de¬ 
tailing all Howard University's activities in the majtter 
of Extension. 
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“Your attention is respectfully directed to the fact 
that the seventy-five(75) hours shown in these bills do 
not represent the full time spent in preparation 

1853 of these large colored maps, but only the extra 
time for these gentlemen. 

“The preparation of these maps took a grand total 
of two hundred sixty-seven (267) hours of Drafting 
Room time, of which time the seventy-five (75) hours 
were extra as hereinabove detailed. 

“The bill of Mrs. Mary J. Davis is for the large de¬ 
tailed report delivered to you under date of April 11, 
1931, styled ‘Report: Activities in the Matter of How¬ 
ard University’s Property Acquisition Program During 
Period July 30,1929—April 6, 1931, Inclusive.’ ” 

This letter shows that Mr. Cassell— 

Mr. Magee (interposing). I think the letter speaks for 
itself. He has already read it. 

The Court. Do not comment on it, please. 

Mr. Haves. 11 is Honor has alreadv indicated that the 
reading of the letter is proper, without the suggestion with 
respect to it. 

Will you mark this, please? 

(Folder was marked Defendant’s Exhibit 70 for Iden¬ 
tification.) 

By Mr. Hayes: 

Q. I show you this document, Doctor, and ask you to 
identify that simply as to date and as to the person from 
whom it came and to whom it was addressed, and then read 
only that part of it which is indicated by the passage asked 
(handing a document to the witness). 

The Court. For the benefit of the witness, so he won’t 
make the same mistake again, any argument based 

1854 on your construction of a letter can be argued to the 
jury at the proper time. 

The Witness. Thank you, your Honor. 

The Court. Now, proceed. 

The Witness. This is a letter dated January 28, 1930, 
from Albert I. Cassell, architect, to Mordecai Johnson. 
The letter states: 

“Time allotted to the work of this office on Extension 
Program varies. At times it can be carried out without 
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notice, and then again, the exigencies which develop de¬ 
mand constant attention of from one to all of the fouf per¬ 
sons in or associated with this office, who have worked on 
this problem.” 

Signed, Albert T. Cassell, Architect. 


Bv Mr. Haves: 


Q. All right, sir. 

Now, Doctor, as a part of the closing out of this so-called 
extension project were there requests made by you of Mi-. 
Cassell to have him to turn over or deliver to the Unjiver- 
sitv certain rental statements? A. Yes, sir. 

Mr. Magee. May I make one observation at this time? 
Is this (indicating) the material you are referring to?■ 

Mr. Haves. That is right. 


Mr. Magee. As 1 understand it, there was no aption 
taken by the Board of Trustees, even to. transfer the Regu¬ 
lation, until December, and yet all these letters were writ¬ 
ten in September. He is injecting into his anjswer 
1855 and question a conclusion of his own. 

The Court. Bead the question. 


(The last question, as above recorded, was read by the 
reporter.) 

I 

The Court. T think the question is admissible. Proceed. 

The Witness. As T indicated yesterday in my testimony, 
after the eighth progress report had come in and there; had 
been no report up to that time in detail on the rentajls, T 
wrote Mr. Cassell then on September 23rd, 1932, asjking 
him— 

The Court (interposing). You had better read it. 

Bv Mr. Haves: 

- 

Q. You had better read it. A. As follows— 

By Mr. Magee: 

Q. What is the date, Doctor? A. This is September 
23rd, 1932, after the coming in of the first eighth progress 
report: 

“1 write to request that you will prepare and submit, to 
the President, in duplicate, a complete report of the Ijlow- 
ard TJniversitv Extension rental activities indicating iii de- 
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tail the income from each piece of property from the begin¬ 
ning of our possession up to the present time, the disposi¬ 
tion which lias been made of the income together with a 
statement of the bank accounts and balances, with such 
other detail as, in your judgment, may serve to give the 
Board of Trustees a complete picture of the operation of 
this fund. 

“I am requesting that you have this report ready 

1856 on or before October 7, 1932.” 

The next letter is the request for the report itself, Sep¬ 
tember 23, 1932: 

‘‘Dear Mr. Cassell: 

‘‘I have before me a request from the General Educa¬ 
tion Board for a revised Eighth Progress Report including 
all receipts and expenditures under the land program up to 
the close of the fiscal year just ended, June 30, 1932. I 
write to request that you will prepare and address to the 
President of the University a thorough report taking into 
account all items of receipts and expenditures under the 
land program from the beginning up to the close of the 
fiscal year .June 30, 1932. 

“Please prepare this report in triplicate so that the 
President's office may send one copy to the General Edu¬ 
cation Board, one to the Julius Rosenwald Fund and may 
retain one complete and accurate copy in the files for the 
perusal of the Trustee Board. 

“The transactions under this program have been so few 
during the last two months that 1 hope it may be possible 
for you to have this report ready at a very early date, not 
later than September thirtieth. 

“Sincerely vours, 

“Mordecai W. Johnson, 
“President.” 

October 11, letter from Johnson to Mr. Cassell: 

“I write to call your attention once more to my letter 
dated September twenty-third requesting in dupli- 

1857 cate the complete report of the Howard University 
Extension Rental activities, etc*., to be presented on 

or before October 7, 1932. It is now four days past the 
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date set for the presentation of this report and I have not 
received even an acknowledgment of the letter mailed to 
you. Please advise whether the report is now about ready 
and whether you can deliver it to this office on or before 
nine o’clock on the morning of Friday, October fourteenth. 

“Sincerely yours, 

“Mordecai W. Johnson. 
“President.” 

On November 8th, a letter from Mr. Cassell to Johnson: 

“Dear Sir: j 

“In the matter of the detail report on the receipts from 
rental properties, etc., which you have requested, this jis to 
state that this report will be ready Mondav, November 14, 
1932. 

“Preparation of this type of report, after three veafs of 
operation, involves a review of the whole problem fr<}m a 
new angle. In this connection I request again copies of the 
auditors’ reports for the years 1929 and 1930. 

“The purpose in requesting these reports is that thj* in¬ 
come schedules in these reports be tied into the report 
which I am now preparing. Am attaching hereto copy of 
request of this nature which I made under date October 29. 
1932.” 

i 

The next letter is a letter, November 18, 1932, from John¬ 
son to Mr. Cassell: 

i 

1858 “On September twenty-third, I wrote to request 
that you present a comprehensive and detailed! re¬ 
port of the Howard University Extension Rental Fund o^i or 
before October seventh. October seventh passed without 
an acknowledgment from you. After repeated inquiries 1 
finally secured vour assurance that the report woubj lx* 
available for this office on November fourteenth. Four 
days have now passed since November fourteenth and! the 
report has not been presented nor has any further wjord 
from vour office come regarding same. Once more I write 
to request that you will deliver this long overdue report to 
the President’s office. 

“Sincerelv vours, 

v v 7 

“Mordecai W. Johnson, 
“President.” 
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The next is a letter from Johnson to Mr. Cassell, dated 
November 28, 1932: 

“My dear Mr. Cassell: 

“On November eighteenth I addressed a letter to you in 
which T indicated that on September twenty-third you had 
been requested to present a comprehensive and detailed 
report of the Howard University Extension Rental Fund 
on or before October seventh. When October seventh 
passed without an acknowledgment from von, repeated in¬ 
quiries were made concerning the report which eventuated 
in your assurance that the report would be available for 
this office on November fourteenth. It is now two weeks 
past that date and there has been no further word 
1.859 from your office in this connection. Please advise 
me at your earliest possible convenience, when T may 
expect this report to be delivered. 

“Sincerely yours, 

“Mordecai W. Johnson, 
“President.” 


Bv Mr. Haves: 


Q. Now, Dr. Johnson, there has been offered in evidence 
a report filed as of April 21, I believe it was, 1933, which 
did carry with it a detailed statement of rentals. Was that 
the response that came to those communications? A. It 


was. 

Q. Was that the first response that came to it, in April, 
1933? A. That is the first report. 

Mr. Hayes. I want to offer a certain minute of the Board. 
Mr. Magee. The only point I make is that all this is in. 
This is the material that came in piecemeal to Mr. Cassell. 
They broke it into, four sections. One time they sent him 
one, another time another, until he got it all on April 21st. 
We have a certified copy in the record of Secretary Scott. 
Do you want to put it in ? 

Mr. Hayes. Just because Mr. Magee puts in part of it is 
no reason why I cannot put this in. I certainly have a right 
to put in all of it. 

The Court. Mr. Magee was .just calling attention to cer¬ 
tain alleged facts. You may put it in. 
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Mr. Magee. And also that this is in under the certificate 
of the secretary. 

The Court. I am just telling him the purpose of 
1860 your remarks, that is all. In the meantime I Iwould 
like to make an inquiry, while I think of it. 

By the Court: j 


(,). 1 notice in, I think, the first letter that you read from 
the plaintiff to yourself he requested a couple of audits, 
and I am wondering if he received them, and if so, |whcn. 
A. I imagine lie did, sir. The practice of the University was 
to send an audit affecting the work of any division of the 
University to the person concerned. 

Q. My recollection of the testimony of the plaintiff was 
that he could not get the papers he requested. That iis cor¬ 
rect one way or the other. The jury would like to j know 
whether he received the papers necessary for him to j make 
up this account. A. I am sure lie did, sir. 

Q. 1 just wanted to find out. 

Mr. Hayes. Mr. Reporter, I suppose the best way to 
make this notation would be to write in what Dr. Johnson 
is about to read. 


By Mr. Hayes: 

Q. 1 am showing you the minute book of the Boajrd of 
Trustees and asking you, sir, to read that portion of if that 
has to do with this discontinuance of the architect’s!office 
(handing a document to the witness). 

The Court. Discontinuance of what? 

Mr. Haves. Of the architect’s office. 

The "Witness. Extension fund or the architect’s office? 

I 

Bv Mr. Haves: 

• * 

Q. Extension fund, that is correct. A. Beginning 
1S61 with page 350 of the minutes of the Board of Trus¬ 
tees, under date of December 5,1932, with Romajn IV 
at the bottom of the page: 

“In view of the action of the Board looking to the imme¬ 
diate construction of all buildings for which appropriations 
have been made, we recommend that the office of Univejrsitv 
Architect be discontinued at the end of the present fiscal 
year. The reasons for this recommendation by this 'com¬ 
mittee are: 
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“Xo. 1. The belief that the practice of charging against 
appropriations for specific buildings the whole or a sub¬ 
stantial part of the salaries of the architect and his staff 
for time and services devoted to other necessary Univer¬ 


sity projects is neither justifiable or otherwise sound. 

“Xo. 2. The belief that after the completion of the major 
buildings immediately in prospect a wiser business policy 
is to relate architect’s services to future building projects 
as and when appropriations for the same are made and to 
treat each such project as a separate financial entity, the 
total cost of every feature of which to be covered within 
the particular appropriation. 

“Xo. 3. The belief that in this instance we are faced 
with the same necessity for retrenchment of account of a 
large and growing deficit which dictated the action of the 
Board in discontinuing the printing office and the book 
store; and that the reserves of the University do not justify 
the maintenance of a permanent architectural staff at an 
annual cost of approximately $25,000 after completion of 
the buildings for which moneys are now available. 

“It is especially pointed out that the recommen- 
1862 dation for discontinuance of this office is not based 
on personal consideration. On the contrary, the 
committee believes that other things being equal, the pres¬ 
ent University architect should be given a preference in the 
employment of future architectural services. 

“We recommend that the necessary consideration pre¬ 
liminary to all appointments to administrative or teach¬ 
ing positions in the University be had in time to present the 
full roster of such recommended appointments to the Board 
of Trustees for its action at the annual meeting in April. 

“Appointments to vacancies occurring subsequent to 
that meeting and to offices created thereat and also to va¬ 
cancies for which the suitable candidates have not been 
found by the date of the same are exempted from this rec- 

mendation and thev are to be left to action bv the Execu- 

• % 

tive Committee as heretofore. 

“Employees other than administrative and teaching of¬ 
ficers ’ ’— 


Q. Does the additional part cover something else.’ A. 
It concludes in a moment. I was going to finish it. (Con¬ 
tinuing) : 
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“are exempted from this recommendation and are to 1>6 left 
to action by the Executive Committee as heretofore, j 
“Employees other than administrative and teaching offi¬ 
cers are not intended to be included in this recommenda- 

I 

tion. i 


“We call attention to the fact”—and so foigh. 

1863 The report is signed by J. E. Mooreland, Pet^r M. 
Murray, George W. Crawford. 

“Upon motion, it was voted that each recommendation 

of the Committee on Reorganization be discussed Sepa- 

ratelv. 

•> 

“After each recommendation had been discussed [sepa¬ 
rately, the report of the Committee on Reorganization was 
adopted.” 

The next one is on extension: 

“The Committee on Reorganization also submitted the 
following recommendations, which were discussed [sepa¬ 
rately, and upon motion, were approved: 

“Voted, that the responsibility for the management of 
all real estate of the University heretofore purchased!from 
the extension fund, so-called, be assigned to the treasurer 
of the University on and after January 1st, 1933, ijn ac¬ 
cordance with the requirement of Article 3, Section, 1 5 of 
the By-laws. 

“Voted further, that the Trustee Committee on Property 
Extension be requested to prepare and submit to the ^hair- 
man of the board a report as of December 31, 1932, of all 
properties purchased and managed by it up to the present 
time and containing full details, showing the rents, encum¬ 
brances, insurance carried, expenses, and any other Infor¬ 
mation which the Committee may deem proper. 

“Voted further, that the Board hereby expresses its 
thanks to the Committee for its arduous and efficient labors 
in purchasing and managing the property in question for 
the University. 

“Voted, that all questions of future quarters of 

1864 officers or employees resulting from the adoption of 
the report of the committee on reorganization be re¬ 
ferred to the Committee on Buildings and Grounds] with 
power.” 

Mr. Haves. Will vou mark that? 

» w 
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(Letter dated October 24, 1930, Cassell to Johnson, was 
marked Defendant’s Exhibit 71 for Identification.) 

Bv Mr. Haves: 

m w 

Q. When was the money obtained, Doctor, with which 
this acquisition was begun (handing a document to the wit¬ 
ness)? A. Approximately June 17, 1929. 

Q. I show you this communication dated October 24,1930. 
Will you explain to the jury, sir, from whom that communi¬ 
cation is and to whom it is addressed, indicating its con¬ 
tents with respect only to the acquisition that had been had 
to that date (handing a document to the witness). A. This 
is a letter from Albert I. Cassell, agent for the Howard 
University Extension Fund Trustee Committee, to Morde- 
cai W. Johnson, president, Howard University. I quote 
from paragraph Xo. 2: 

‘‘One hundred and seven (107) pieces of property have 
thus far been secured.” 

It is dated October 24, 1930. 

Q. Now, that, Doctor, was as of that date in October, 
1930? A. Yes. 

Q. At that time there had been 107 pieces already 
1865 acquired, is that correct? A. That is correct. 

Mr. Hayes. Mark this, please. 

(Folder was marked Defendant’s Exhibit 72 for Iden¬ 
tification.) 

Bv Mr. Haves: 

0. Doctor, with reference to that folder, will you tell me 
and call to the attention of the jury as to what that folder 
contains evidencing any turnover by Mr. Cassell in keep¬ 
ing with the actions taken to which you have previously 
made reference (handing a document to the witness) ? A. 
There is in this folder a letter dated March 2nd, 1933, from 
Mr. Albert I. Cassell, agent, Committee on Extension, How- 
ard University, to Mr. V. D. Johnston, treasurer, in which 
lie turns over 17 items of records, insurance policies, titles, 
and so forth, affecting the Howard Universitv Extension 
Fund, in compliance with the request of the Board of Trus¬ 
tees. 

There is in this same folder letters—copies of letters— 
addressed by Mr. V. D. Johnston, treasurer, to each of the 
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three real estate operators, namely, the Munsey Thrust 
Company, Edward \Y. Knouse, and Charles S. Muir, copies 
being furnished to the chairman of the Board, the president 
of the University, and to Mr. Cassell. Each of thesq let¬ 
ters reads as follows: 

“Under date of March 2nd, at the direction of the Chair¬ 
man of the Board of Trustees, Mr. Albert I. Cassell turned 
over to this office the records of the Extension Fund of 
Howard University. 

“In the future please forward all communications^ re¬ 
ports and the like to the undersigned at this office.” 
I860 There is a response from Edward C. Knousji to 
Mr. Johnston, under date of March 7, 1933: 


“Dear Sir: 

j 

“I wish to acknowledge receipt of your letter of the;6th 
inst. referring to the records of the Extension Fund of 
Howard University. 

“I will comply with your instructions to forward all com¬ 
munications, reports and the like to you at your office. |Mv 
regular monthly statements are not due until the latter 
part of each month at which time I shall deliver them to 


Mr. Hayes. Will you mark these in consecutive numbers? 

(Folders were marked Defendant’s Exhibits 73 and! 74 
for Identification, respectively.) 


By Mr. Hayes: 

Q. With respect to the continued acquisition of property 
and with regard to the date at which those instruments were 
evidenced, will you please explain to the jury, sir, as! to 
what those documents are, which I have handed you, giving 
the dates and calling attention particularly to the amouiits 
that had been expended as of the respective dates as to the 
acquisition of the property (handing documents to the wit¬ 
ness) f A. This is the report of the auditor of the exten¬ 
sion fund to December 31, 1932. j 

Mr. Magee. Give us the date in the report, please. 

The Witness. The date of the report is July 14, 1933. 
The auditor is Franke, Graef, and Hannon. The 
1807 report indicates, under Exhibit A, sheet 6, that tjhe 
total disbursements of this fund to date are $881,- 
263.75. ! 
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Tlu* next is the audit of the extension fund for the year 
ended June 30, 1933. 

Mr. Magee. Will you give us the date when the auditor 
submitted that report ? 

The Witness. The auditor submitted this report Sep¬ 
tember 7, 1933. The total investments in real estate under 
this schedule, as indicated on Exhibit A, are $900,070.75. 

By the Court: 

Q. Well, now, there was some expenditure between the 
first of January and the first of July? A. Approximately 
$19,000. 

Q. How was that expenditure made? Who did the work? 
A. The treasurer of the University. There was one prop¬ 
erty settlement during the period that has been testified 
to. That was the settlement of the so-called Evans ease, 
which was closed out on April 21, 1933, by Mr. Hayes. The 
others were investments in mortgages, payments on mort¬ 
gages, made by the treasurer of the University. 

By Mr. Hayes: 

Q. All the transactions reflected in that additional 
amount were handled by the treasurer as you have indi¬ 
cated, sir? A. Thev were. 

• 

Q. Xow, Doctor, with respect to this question of mainte¬ 
nance, if and when these matters of maintenance were taken 
from Mr. Cassell, did the Board of Trustees indicate as 
to why those things were being done, as to why the main¬ 
tenance was taken away? A. Yes, Mr. Hayes. By 
1868 the early part of 1932—in fact, by the latter part of 
1931—the architect’s office by that time had approxi- 
matey six major projects on its hands—five, because the 
power plant did not come until later—the chemistry build¬ 
ing, the classroom building, the library building, the emer¬ 
gency construction, the heat, light, and power tunnel— 
and these projects were making very slow progress in the 
view of the trustees, and they felt that they themselves 
were in large part responsible for it because they had 
loaded upon the architect’s office such a diversity of duties 
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that he was obliged to take up too much of his time | with 
things other than the special projects. 

It was their determination, therefore, to unload from 
him as rapidly as possible all the work of the office except 
the special projects themselves, so they first unloaded the 
maintenance and then the extension, leaving him nothing 
but the general office, but they then unloaded the geheral 
office itself, feeling that the better plan after all was to have 
him related to each specific project on a contract that! had 
nothing to do with anything except that project ijtself. 
That policy was inaugurated at the end of June 30, 1933. 

Q. Now, Doctor, there has been testimony from Mr. I Cas¬ 
sell tending to show that there was a promise made by you 
to him that he was to be paid $7500 per annum for his ac¬ 
tivities with respect to this so-called extension fund pro¬ 
gram. I want to ask you first the specific question, sijr, as 
to whether or not you made Mr. Cassell any such promise. 
A. No, I made Mr. Cassell no such promise at any time. 

Q. Was there conversation, Doctor, with respect 
1869 to a $7500 proposition A. There was. 

Q. Dr. Johnson, there has been an offer by! Mr. 
Cassell of a communication, or a copy of a communication, 
which he said was sent to vou for vour signature; that! is a 
fact, is it, sir? A. Being the communication of Noveiinber 
2nd, 1929? 

Q. That is correct, sir. A. That is correct, sir. 

Mr. Hayes. Will you mark this, Mr. Stenographer? j 

(Letter dated November 2, 1929, from Johnson to Aifnett 
was marked Defendant's Exhibit 75 for Identification.) 

i 

By Mr. Hayes: 

| 

Q. Now, Dr. Johnson, with that communication before 
you, sir, will you tell me, sir, as to whether or not that is 
the original communication which Mr. Cassell offered to 
you to be forwarded after having been signed by yourself 
(handing a document to the witness) ? A. This is the Orig¬ 
inal communication furnished bv Mr. Cassell to me, uiider 

• * 7 ! 

date of November 2, 1929, and it is a letter which he wirote 
for my signature to Mr. Trevor Arnett, president ofj the 
General Education Board, 61 Broadway, New York, jKew 
York. 


i 

i 

i 

i 
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Q. And, Doctor, the fact, 1 take it, that you have that 
communication in your hand evidences the fact that, that 
communication was not sent, is that correct? A. This com¬ 
munication was not sent and has marked in the upper 
right-hand corner, in my short longhand, “To be re¬ 
vised. ’ ’ 

1870 Q. Did there come a time when it was revised, and 
if so, in what manner? A. There came a time when 

it was revised in April, 1930. 

Q. And is that, Dr. Johnson, the offer that has been made 
by the plaintiff in the form of a memorandum to you, dated 
April 1st, 1930? A. Yes. I may say that this indicates, 
“To be revised,” and I mav sav that I have found in mv 
files no record of a revised letter of this sort which was 
sent. I have searched very carefully my correspondence 
with the General Education Fund and 1 find no answer from 
them to a letter of this kind, so that my judgment is— 

Mr. Magee (interposing). There is a copy that you wrote 
yourself. 

w 

Mr. Hayes. If you will wait just a moment, Mr. Magee: 
he has said that he found no copy of a revision of that com¬ 
munication. I am going to offer all these things that I have 

shown vou, sir. 

•> 

Mr. Magee. I wish vou would. 

The Witness. So that my judgment is that this letter 
was never sent. This is the original, of course, and my 
judgment is that not even a revision was sent at that time. 
The Court. May I see that, please? 

(A document was handed to the Court.) 

Bv Mr. Haves: 

* * 

Q. There was, however, Dr. Johnson, a breakdown in 
the form of a memorandum furnished to you by Mr. Cassell, 
dated April 1st, 1930, is that correct? A. That is correct. 
Mr. Hayes. Mark this, please. 

1871 (Memorandum dated April 1, 1930, was marked 
Defendant’s Exhibit 7(5 for Identification.) 

Bv Mr. Haves: 

Q. Dr. Johnson, this, I take it, is a copy corresponding 
with a copy previously offered by the plaintiff, indicating 
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that memorandum (handing a document to the witness)? 
A. Yes. 

Mr. Hayes. Will you be good enough to mark this f 

(Letter of transmittal to Arnett was marked Defendant’s 
Exhibit 77 for Identification.) 

By Mr. Haves: 

Q. I show you a letter which purports to be a letter 
of transmittal to Mr. Arnett, or to Dr. Arnett, wliichj has 
a reference to an enclosure. Will you please explain to 
the jury as to whether or not that is the letter of transjmit- 
tal and as to whether or not the enclosure indicates the njiem- 
orandum which you have there of April 1st, 1930 (handing 
a document to the witness).’ A. Yes, Mr. Hayes, and I 
wish specifically to correct my testimony on a previous oc¬ 
casion on cross-examination. When I was under cijoss- 
cxamination 1 indicated that, according to my recollect!ion, 
neither of these memoranda had been sent, but in ordojr to 
be sure about it, I went back and spent an evening going 
carefully through my correspondence with the general edu¬ 
cation board. I came then upon this letter dated April 3, 
1930, which I called to your attention, and I am glad pow 
to read: 

1872 “Dear Mr. Arnett: j 

“Further confirming our recent conversation about How¬ 
ard University, I am writing on behalf of the Board of 
Trustees, to request that the officers of the General Educa¬ 
tion Board will appropriate a sum not to exceed $70,j000 
in order to enable the office of the University Architect to 
complete a thorough preliminary architectural and jen- 
gineering study and model of the entire group of buildipgs 
composing the ten year building program of the University, 
exclusive of final working drawings, details, specific; 
etc., for the various building projects. I 

“I am enclosing herewith a memorandum submitted to line 
by the University Architect, describing this project in de¬ 
tail, setting forth its relationship to our ten year building 
program, and detailing the manner in which the requested 
sum would be expended. 



I 
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“During the last two years our University Architect has 
used the meager funds available from the specific building 
appropriations in a manner so economical as to be able to 
produce, in addition to the plans for the specific buildings 
concerned, certain other preliminary studies of our gen¬ 
eral developmental program, which have given us greatly 
added power in our negotiations with the Government. In 
doing this additional work, however, with an all too limited 
office force and with no money available for expert counsel, 
the Architect has labored under severe strain and has not 
been able to carry through his preliminary survey with 
that adequacy which we need. We are deeply in sympathy 
with his desire to have funds for the more adequate 
1873 handling of this project. We believe that every step 
of increasing adequacy in the matter of studies and 
plans will give us added power in our negotiations with the 
Government and with such private persons as may be in¬ 
terested in helping us with our building program. We 
greatly hope, therefore, that you will consider appropriat¬ 
ing a maximum amount of the sum requested. 

“If I mav furnish further information regarding this 

• c? o 

project, I shall be glad. 

“With great appreciation, I am 

“Sincerely yours.” 


Q. Doctor, in that letter of transmittal there appears to 
be no reference to the so-called extension fund. Was there 
in the memorandum that was furnished you by Mr. Cassell 
any reference to the so-called extension fund? A. None 
whatsoever. 

Q. Was there. Dr. Johnson, in this conversation had be¬ 
tween you and Mr. Cassell at any time any reference to a 
$7300 per annum salary with regard to the so-called exten¬ 
sion fund? A. None whatsoever. 

Q. Did that. Doctor, relate to a particular project, as 
you have indicated in that letter of transmittal? A. It did. 
This is a specific project, which 1 think would be recognized 
by any architect, as constituting that portion of an archi¬ 
tect’s plans on a building, generally called the preliminary 
plans, and for which architects are usually paid 
1S74 twenty per cent, and the language here is specific: 
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“To complete a thorough preliminary architectural! and 
engineering study and model of the entire group of build¬ 
ings composing the ten year old program of the Univer¬ 
sity.” i 

i 

That plan fascinated me. It meant this: that the ehtire 
ten million dollar group of buildings which was involved 
in the program at that time, before the depression came, 


and watered down 
go to each head of 


our expectations—the architect would 
a division, like the law division^ for 


example, and he would say, “Now, give me a list of the 


things that vou want to do in vour law building.” 


The 


law man would do that. 

The architect would then undertake to lay out the jfioor 
space for the building, to estimate its height and the num¬ 
ber of stories, to make a preliminary sketch of the layout 
and a sketch of the elevations, front, back, and on jboth 
sides, in relation to the engineering situation of the tomog¬ 
raphy of the particular spot on which that building 


would go. 


This is the kind of thing that is done in relation to every 
building that is constructed by an architect, and the (gov¬ 
ernment contracts themselves provide that when an afclii- 

1 • . I 

tcct reaches that stage you are justified in paying hiiji 20 
per cent. 

Now, this plan meant that we would do that for every! one 
of these buildings and that we would put the whole thing 
together on one plot and make a wax or other model of it, 
so that whenever we got ready to ask for one building we 
would be able to take that beautiful plot and put it down 
in front of a Congressman and say, “Now, thei[e is 
1875 the building we want, situated right there. Here 
are the floor specifications. Here is the cubic foot 
situation, and the cost per cubic foot is so and so, and we 
have all the preliminary plans ready.” 

You can see how that would be a great talking point jand 
a crowbar for getting money out of the Government or 
private funds. 

The thing in itself was worth $100,000 for any architect, 
to do, and it fascinated me to have the prospect of having 
it done for $70,000, and having it finished within a vear land 
three or four months. 
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Q. And you did, Doctor, attempt to get money to cover 
that project; that is correct, isn't it? A. I did. 

Q. Did Mr. Cassell, in the breakdown that you sent in 
that memorandum, indicate with respect to this project as 
to the length of time that it would take, and does it indicate 
in any sense that there is any question of $7500 per annum? 
A. No, sir; on page 3 of this letter he says that this work 
would take a period of 15 months to do, and for that entire 
period and for the completion of this job he wanted for 
himself $7500. 

Q. Now, is there any reference in that breakdown of his 
to any additional work, or does it refer simply to it as this 
project ? A. lie refers specifically to this project, and the 
words which I have in my letter are practically taken from 
this letter, and I can find them: 

“There is no single item in the matter of the exe- 
1870 cution of our proposed building program which is 
as important at this stage of our progress as is the 
necessity of $70,000 to finance a careful detailed prelimi¬ 
nary and final preliminary architectural, engineering, and 
landscape layout covering all the building projects pro¬ 
posed for the period hereinbefore mentioned.” 

Q. And that was the entire tenor of the communication 
which you sent to tin* Board for that particular matter, is 
that correct ? A. That is correct. 

Mr. Magee. His letter is in. Do not characterize it— 
the entire tenor. 

The Court. Yes, do not do that. 

The Witness. Mav I call attention to this before we 
leave? That 1 identify the project as the one about which 
I am speaking: 

“Attention is invited to the fact that this proposed $70,- 
000 sum does not include the cost of working drawings, 
specifications, details, or supervision of the construction of 
each of the separate building projects included in the gen¬ 
eral scheme. This service would be rendered solely by the 
office of the University architect, at an expense of about 
four per cent of the actual cost of each project,” which 
indicates what I said. 
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By Mr. Hayes: 

Q. Dr. Johnson, what you have just read was a part qf the 
breakdown as furnished by Mr. Cassell, is that] cor- 

1877 rect? A. That is correct. 

(,). Doctor, you have indicated there that there 
was reference to .$7500 as being the amount to cover! that 
project, and it would cover a period of some 15 months. I 
call your attention to Defendant’s Exhibit No. 12, vthich 
I have put before you. Will you tell me, sir, as to whether 
or not that has reference to anything about which we are 
now discussing and as to what the details of that proposi¬ 
tion were as outlined by Mr. Cassell (handing a document 
to the witness) i A. This is a letter from Albejrt I. 

1878 Cassell to Mordecai Johnson, dated November 6, 
1928—nearly nine months before the extension 

money was received—which represents our first conversa¬ 
tions and written relations on this project covered in t|hese 
two letters. 

He states, under that date (reading): 


“In compliance with your request of this date theye is 
respectfully submitted herewith an itemized estimate of the 
cost of making a detailed architectural and engineering 
study of the future physical development of this institu¬ 
tion. This estimate contemplates the architect’s office work¬ 
ing with and under the direction of your office and accord¬ 
ing to the decisions of your educational advisors. It con¬ 
templates our developing lay-outs for educational study; 
making a detailed engineering study of the University’s 
present and future maintenance problem; making ground 
surveys as required, and finally when your future educa¬ 
tional program is definitely decided, to develop under the 
criticism of The Commission of Fine Arts, properly Ren¬ 
dered, modeled and detailed presentations of the future 
physical development of the university. 

“It is estimated that this problem would take approxi¬ 
mately eighteen months and involve the following jex- 
penses: 

“Salary of architect at $5,000 per year.$7,5(j)0.” 

This is the beginning of our discussions of this problem. 
We took this up five different times. We took it up on 


I 
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November 6, 1028; we took it up and discussed it when lie 
iirst handed in his building report in March, 1929; we dis¬ 
cussed it again when he handed in his proposed ad- 

1879 dit ions to the buildings of the university, in May of 
1929; we discussed it again in connection with the 

first letter proposed, November 2, 1929; and we discussed it 
again in April, 1930, when 1 made the request of the Gen¬ 
eral Education Board, and when I was turned down, as 
the letter there will show. 

Q. Doctor, you speak of being turned down—and at this 
point 1 shall ask the reporter to mark this folder as Ex¬ 
hibit No. 78. 

(Folder of letters, containing letter of June 10, 1930, 
Brierlev to Johnson, was marked Defendant’s Exhibit No. 
78 and received in evidence.) 

Bv Mr. Haves: 

» • 

Q. Doctor, in response to this communication which you 
sent to the General Education Board, would you read to 
the jury what the answer to that communication was? A. 
I received a letter under date of June 10, 1930, from Mr. 
AA\ AY. Brierlev, secretary of the General Education Board, 
as follows (reading): 

“My dear Dr. Johnson: 

“At a meeting of the General Education Board held Alav 
22nd, the officers presented three communications from you 
submitting requests as follows: 

“a) for an additional appropriation for the purchase 
of land: 

“b) for an appropriation of $87,328.72 to complete the 
construction of unit No. 1 of the women’s dormitorv; and 
“c) for an appropriation of $70,000 ‘to enable the office 
of the University Architect to complete a thorough pre¬ 
liminary architectural and engineering study and 

1880 model of the entire group of buildings composing a 
ten-year building program of the university. 

“I desire formally to notify you that the Board author¬ 
ized the executive officers in their discretion to commit the 
Board to an appropriation to Howard University of the 
sum of $211,970, or so much thereof as may be needed, to- 
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ward the cost of purchasing- the remaining pieces of jprop- 
erty needed for the physical expansion of the university 
included in the revised plan known as '1. Minimum [Proj¬ 
ect.’ This appropriation was authorized with the Under¬ 
standing that there is now available from the Roscijiwald 
Fund $70,656 toward completing this undertaking, j Pay¬ 
ments will be made in accordance with the procedure} cov¬ 
ering the previous appropriation for this purpose. 

“The Board did not find it practicable to act favorably 
on the other requests submitted. 

“Very truly yours, (signed) 

W. \Y. Brierlev.” 


Q. Doctor, after you had made that request andl had 
gotten this answer indicating that they had been unable to 
act favorably, did you communicate that circumstance to 
Mr. Cassell? A. T did. 

Q. After that, what—if anything—occurred betweeii you 
with respect to this attempt at securing this money for 
this particular project? A. After that, the matter j was 
practically dropped—in fact, dropped; because it j was 
during that period that these immense appropriations 
swept down upon us. Within a very few weeks we lujid at 
our disposal over two million dollars, involving these proj¬ 
ects ; and we knew, therefore, that it was too latej now 
1881 to undertake a thing of this kind. 

Q. After that time did Mr. Cassell make ant re¬ 
quests of you, with respect to it? A. He never made an¬ 
other request. He would make a reference now and [then 
in a letter to the disadvantage we were working undcj* be¬ 
cause we did not have such a plan; but he never made a re¬ 
quest again for this sum of money, as far as 1 recall, j 
Q. Doctor, there has either been the actual statement or 
the suggestion by Mr. Cassell that, even though that com¬ 
munication which vou have read and which vou savjvou 
forwarded to the General Education Board makes noi ref¬ 
erence to the so-called extension fund, yet there was, as a 
matter of fact, an understanding between the two of!you 
that it was for this purpose of the extension fund that I you 
were simply adopting that plan as a means of getting this 
money. Will you tell me, sir, whether or not that is a fact ? 
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A. Well, of course, that means—in effect—that I entered 
into an agreement with Mr. Cassell to deceive the General 
Education Board. That I did not do; that I would not 
do. For 1 consider that the very essence of the success of 
an educational institution is to deal truthfully with its 
donors. 

Mr. Julius Rosen ward at one time was willing to give us 
an organ for our university, but he said this to me: “Mr. 
Johnson, 1 will give you this organ, but I am not interested 
in organs.” 

I said then, “Mr. Rosenwald, don’t you give us an organ; 

for the monev that vou invest in Howard University I want 
• • • 

to give you satisfaction, as well as ourselves. If you will 
write me a letter to a friend of yours who is inter- 
1882 ested in organs, I would be glad to let the matter of 
the organ drop, with you.” 

Mr. Rosen wald did that. In all of the thirteen vears of 
my relationships with Howard University, I have never 
asked a private donor or the Government of the United 
States for an appropriation for any purpose other than 
the purpose indicated in cold ink on the paper. That they 
all know, and I am glad of their confidence and trust on that 
basis. 

To me, to do otherwise would be to lay down a program 
for utter deceit, for I am convinced, in my life, that truth¬ 
ful relationships with human beings are the only relation¬ 
ships that lead anywhere, and that if you must succeed by 
deceiving vour friends, the kind of success that vou have 
is empty and worthless, and ought to come to naught. 

I not only did not do that, but I would not do that; and 
T would resign today, before I would do that. 

Q. The correspondence between yourself and the General 
Education Board reflects, then, Doctor, what you consci¬ 
entiously attempted to do with respect to this project, and 
which you were unable to accomplish? Am I correct, sir? 
A. That is true. 

Q. And you have said, I believe, that after the time of 
your inability to obtain this money for this particular 
project, thereafter the appropriations came and there was 
no further comment made with respect to that attempt; is 
that correct? A. That is correct. 
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Q. Now, Doctor, I direct your attention to exhibits \^hich 
have already been offered in evidence, and therefore which 
it will not be necessary for you to read from except j with 
regard to the items therein that have to do with thej par¬ 
ticular proposition which we are now discussing— 

1883 and that is with respect to this so-called salary prop¬ 
osition: Will you be good enough to read, ip the 

communications which I have handed you, the parts of those 
letters—which are from Mr. Cassell, I believe; or, if'not, 
will vou so indicate—the items therein referred to which 

- # J 

indicate Mr. Cassell’s own version of these salary relations? 

Mr. Magee. Why don’t you read these letters instead of 
characterizing them, Mr. Haves? 

The Witness. Would vou care for them to be read as 
a whole? 

Mr. Haves. Each time T ask that thev be read as a whole, 
you object. 

The Court. Gentlemen, do you object to his reading a 
part of it ? 

Mr. Magee. No; but I object to the form of Mr. Hayes’ 
questions. 

The Court. All right; let us do it. 

The Witness. The earliest of these letters is a letter 
dated June 2, 1930. It is a letter in which Mr. Casseill is 
seeking increases in salary for himself and members of his 
staff, as set forth in the first paragraph (reading): 

“There is respectfully submitted herewith the detailjset- 
up of the $24,050 budget which is proposed for the year 
1930-1931 for that section of the University architect’s office 
which is charged with the preparation of plans, specijica- 
tions, details and the supervision of construction, furnish¬ 
ing and equipping of new buildings; also the detail set-up 
of the $155,567 budget which is proposed for the year lj)30- 
31 for that section of the university architect’s office 

1884 which is charged with the maintenance of buildings 
and grounds.” 

i 

Then, now, on page 2, he calls attention to his own saliarv 
(reading): 

i 

“In this connection I desire to respectfully call vjour 
attention to the meagre proportion of my existing salary 
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in comparison with the salaries that are universally allowed 
for such work as 1 am going. You know my work covers 
not only the preparation for the construction of the specific 
buildings and projects for which appropriations are avail¬ 
able, but also that 1 have for years been deeply interested 
and active in projecting the general plan for the future 
physical development of the university. The architectural 
and engineering commission involved in the dormitory 
group, the chemistry building, the classroom building, and 
the general lavout for the universitv, to sav nothing of the 
compensation nominally allowed for such work as we do 
on maintenance and the university extension program, 
would be not less than $100,000. I do not mean to infer that 
this would bo $100,000 net to anyone, but the net involved 
would be many times what my present $6,000 compensation 
is, this especially when it is understood that 1 have to date 
furnished 05% of the equipment my office uses at no ex¬ 
pense to the university. Such work as T am doing on the 
extension project, the maintenance problem, the matter of 
the general plan for the future physical development of 
the university, and the work in connection with the auth¬ 
orized new buildings is verv conservative!v worth 
1885 $1,000 per month on a salary basis and it is my hope 

that such a raise as will make this salary possible will 
be granted at this time.” 

A second letter is a letter dated February 19, 1931, which 
T sketched through this morning, and the subject of which 
has reference to a communication made by Mr. Sells, an 
auditor. 

It has the following to say with regard to extension 
(reading): 

“You realize, Mr. President, that during this very per¬ 
iod that Mr. Sells expresses himself as having expected a 
detailed classification on a new system of accounts, of the 
maintenance budget, the university architect V office, with¬ 
out a single addition in help, has been specifically directed 
by you to perform major important and unforeseen con¬ 
tingent duties in connection with 

“1. The study of additional provisions for animal work 
and use in connection with the new plans for the Medical 
School curriculum—this being necessarv since vou ex- 
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pressed the preference of making; a project out of this! need 
in the next submission for an appropriation. 

“2. The study with Dr. Adams of proper physical fa¬ 
cilities for the clinical, library and other needs for the;med¬ 
ical school. 

“3. The preparation of justifications for the new! uni¬ 
versity library, which I think was, by a change or circum¬ 
stances, included in the 1932 appropriation bill. 

“4. The preparation of all data in connection with H. R. 
15496—the bill permitting the university to acquire certain 
District of Columbia property. 

1886 “5. The justification of a place in the ‘Emergency 

Construction Legislation’ for Howard University, 
and the completion since October 15, 1930, of basic Jdans 
to expend the $200,000 secured by these efforts. 

“0. The securing of signed offers from the four re¬ 
maining property owners in square number 3068 toi sell 
their properties to the University—this to protect! the 
University from possible ill effects of the discussion^ in¬ 
cident to the passage of H. R. 15496. 

“The University architect’s office has, without extra 
help or compensation, and in addition to its regular Vork 
on maintenance, new buildings, and extension successfully 
crowded on this extra work into the past four months. 
Under these conditions it is not reasonable for Mr. &ells 
or anyone else to level a general criticism at this office 
which might make it appear that our office is laying down 
on its job.’’ 

The last is a letter dated July 6,1933. 

Bv Mr. Haves: I 

•> 

Q. Doctor, before you go into that one, I think that jwill 
perhaps be read as a part of what I am now going tojask 
you; and that is on the question of suggestions of Mr. 
Cassell that he has been paid for the work about which 
inquiry is now being made and which is the basis of this 
suit. And in that connection T want to show you again 
this communication of April 9, 1932, which is marketj as 
our Defendant’s Exhibit No. 16 for identification— 

Mr. Magee (interposing). You read that before. JAre 
vou going to read it again? 

• ~ i 
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1887 By Mr. Hayes: 

Q. Doctor Johnson, 1 want you to read, if you will, the 
part of that communication which has to do with the ele¬ 
ment of pay and the suggestion on Mr. Cassell's part that 
he has been paid for this particular thing for which this 
suit is now being brought. 

Mr. Magee. That is certainly a peculiar question—to 
come out and put in a suggestion that the letter says he 
was paid for something. 

I think these letters should stand for themselves. 

The Court. I think so, too. 

Mr. Magee. These comments of counsel are unfair. 

The Court. Proceed with the letter, please. 

The Witness. This letter is dated April 9, 1932, and is 
addressed by Albert Cassell, architect for Howard Univer¬ 
sity, to Mordecai W. Johnson, president of Howard Uni¬ 
versity. 

On page 2 of this letter Mr. Cassell presents the follow¬ 
ing schedule (reading): 

“Recapitulation of Expenditures for Architectural and En¬ 
gineering Services, Advance Planning, Surveys, Jus¬ 


tifications, Etc. 

“Emergency Construction . $00,000.00 

Chemistry Building . 28,047.00 

Classroom Building . 8,666.60 

Tunnel for distribution of heat, light and power 2,200.00 
Library Building. 14,720.00 


Total Expenditures from Appropriations for 

above projects . $51,633.60 


“Examination of the above schedule and Recap- 
1888 itulation shows that to March 1, 1932, a total of $51,- 
633.60 lias been expended for the services listed. In 
this connection it should be distinctly understood that this 
expenditure of $51,633.60 has not only covered expenses 
in connection with such work as has been done on these five 
specific construction projects, but has also covered all ex¬ 
penses incident to the extensive work which the university 
architect’s office has done on the following additional spe- 
ifically required projects:”— 
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iid I am continuing to quote: j 

“1. The general property survey and accompanying ar¬ 
guments of the year 1929, used by the university as a 'basis 
of successful pleas to the extent of some $900,000 in tjunds 
from the General Education Board and the RosenKvald 
Foundation. j 

“(a) The accompanying graphic survey detailing) the 
areas which were needed for immediate educational (pur¬ 
pose ; i 

(b) All areas which were needed for future expansion of 
educational purposes; 

(c) Also the areas which were needed to protect ! the 

neighborhood in which the university is located from aggre¬ 
gation on the part of undesired industries, etc. j 

“2. The detail neighborhod survevs furnished the |Xa- 
tional Capital Park and Planning Commission, and ifon- 
orable Louis C. Cramton, which were used as a basis ini in¬ 
fluencing this Commission to relocate the million-dollar 
Banneker Recreation Center exactly west of and opposite 
to Howard University on Georgia Avenue, in lieu of jthe 
2nd and V Street neighborhood and other areas jun- 
1889 der consideration. j 

“3. The coordinate 20-year building-mainten¬ 
ance-depreciation program of the year 1929 which was 
adopted by the university and the Government; and which 
has since been used as an exact basis for appropriations 
covering Howard University’s buildings and maintenance 
items. 

“4. The detail maintenance survey reducing the cost iof 
the maintenance of Howard University’s entire educational 
plant to a yearlv-square-foot basis, such as is in vogiie 
throughout the Government; resulting in the elimination 
of any arguments since that date with reference to Federal 
maintenance allowances for Howard University’s physical 
plant. i 

“5. Supplementary surveys, progress reports, arid 
daily work on properties secured in Howard University’s 
Extension program as Agent for the Trustee Committee oh 
Extension. 

i 

“6. Detail Federal Government justifications, argu¬ 
ments, etc.,”— 


i * 
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and continuing for a total of twelve items. 


Bv Mr. Haves: 

•> v 


Q. Doctor, suppose you finish reading those items, if you 
please. A. (Continuing to read): 


“(>. Detail Federal Government justifications, argu¬ 
ments, etc., for library building, greenhouse, emergency 
construction, classroom buildings, etc. 

“7. Heat, light and power surveys of the requirements 
of Howard University and Freedmen’s Hospital over a 
period of the next 20 years—these surveys being two in 
number—years 1931-1932, and being used as a basis 

1890 for successful Federal pleas for a $225,000 appropri¬ 
ation for the underground heat, light and power dis¬ 
tribution system, and for favorable consideration by the 
Bureau of Mines and Budget Bureau, and perhaps the Con¬ 
gress, in the amount of $460,000 for the new power plant. 

“8, The coordination of Howard University’s general 
planning development in the area lying north of the ball 
park, south of Columbia Road, east of Georgia Avenue and 
west of Reservoir Road, with: 

“(a) The plans of the National Capital Park and Plan¬ 
ning Commission as to thoroughfares. 

“(b) The plans of the United States Engineers as to 
McMillan Park. 

“(c) The plans of the District of Columbia’s Water 
Department and the Engineer Commissioner of the Dis¬ 
trict of Columbia for the major water service for north and 
west Washington, which survey has its origin in Howard 
University’s area. 

“9. Surveys, meets and bounds description, etc., in the 
matter of Howard University’s negotiation for major 
mortgage. 

“10. Coordinate engineering survey of the entire area 
proposed to be occupied by Howard University at the end 
of its 20-year period of physical development. 

“11. Six-year advance planning program for Howard 
University, furnished according to law at the request of 
the Federal Employment Stabilization Board of the De¬ 
partment of Commerce and the Department of the 

1891 Interior. 
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“12. Preliminary plans for the future administra¬ 
tion building, educational classroom building, law school, 
fine arts building, liberal arts building, library, j relo¬ 
cating president’s house, combined auditorium, XJnion 
and conservatory of music building, all necessary anjd re¬ 
quired in connection with the above-mentioned six-yeajr ad¬ 
vance planning project, new tunnel problem and the new 
power plant problem; ensemble drawings of the gejneral 
plan for Howard University, and the above mentioned jeight 
new and mostly unappropriated for building projects nec¬ 
essary for the perusal and criticism of the National Com¬ 
mission of Fine Arts in its judgment of each individual 
building project which Howard University is to submit for 
the approval of this commission in the future. 

“Some idea of the thoroughness with which these things 
have been done may be gotten from reference to page 165 
of the printed report of the National Commission of ;Fine 
Arts for the year 1929, in which the National Commission 
of Fine Arts characterizes the University Architect’s jwork 
as being of a high order and commends highly both the 
character of the plans and the adequacy with which!they 
are presented. 

“All these duties have been performed as mentijoned 
above at the total cost of $51,633.60, distributed as detailed. 
It should also be understood that in addition to these tusks 
the detail plans for Emergency Construction to be ulnder 
contract before July 1, 1932; the detail plans for the] new 
tunnel for the distribution of heat, light and power which 
must also be under contract before July 1, 1932 j and 
1892 the plans for the new chemistry building, the class¬ 
room building, and the library, all of which arg no¬ 
year appropriations, have proceeded without delay j and 
with less than one-half the help allowed by law. 

“All the above-mentioned work having been completed, 
the stage is now clear as stated in detail in my report of 
March 10, 1932, on this same matter, for the university ar¬ 
chitect’s office to make rapid progress on the execution of 
the four individual projects for which appropriations! ure 
available. 

“In this connection there is absolutely no basis for ap¬ 
prehension as to whether or not expenditures in connection 
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with the university architect’s office have been or are within 
its legal limits, for the office has done not only the archi¬ 
tectural services, hut also all the miscellaneous duties here¬ 
inabove listed for the sum of $51,033.60: which in itself is far 
below the allowable expenditures for architectural services 
alone, to say nothing of the legitimate cost of the other nec¬ 
essary duties performed. 

“It should be understood that expenses of all these du¬ 
ties has been carried by the building appropriations for 
the reason that Howard University had no other appropri¬ 
ation for advance planning and other matters hereinabove 
mentioned, and that this advance planning, etc. has been 
done with the full knowledge and cognizance of the Depart¬ 
ment of the Interior.’’ 


Q. Now, Doctor, without comment may I ask you to read 
from Defendant’s Exhibit Xo. 60 only so much thereof as 
refers to the matter now pertinently under inquiry? 
1893 A. This is a letter dated Julv 6, 1933, and is ad- 
dressed bv Albert I. Uassell, architect for Howard 
University, to Mordecai W. Johnson, president. In this 
letter Mr. Cassell is setting up his proposal that lie be 
awarded contracts in the amount of $82,683.58 net for work 
on the chemistry building, the educational classroom build¬ 
ing, the library building, and the light and power plant. 

Concerning these sums, lie presents the following para¬ 
graph of justification (reading): 


“These charges are in accordance with the express 
change of policy of the Howard University Board of Trust¬ 
ees announced December 5, 1932, and further in accordance 
with the Federal Government practice as set forth in my 
letter of April 26, 1933, to the chairman. Buildings and 
Grounds Committee, with the single exception that these 
charges take into account equitable compensation for the 
actual work to be done after July 1, 1933: and also take into 
account the extensive promotional and general planning 
services the cost of which the said appropriations have 
borne to date in addition to specific architectural and en¬ 
gineering work on the four projects. While the more de¬ 
tailed statement of the Trustee policy, which 1 heard front 
you for the first time on June 30, 1933, failed to take into 
account the said extensive activities on promotional service 
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and general planning, after discussion you agreed tihat it 
was equitable and such promotional and general planning 
services be taken into account as I had done.” 

1894 Q. Doctor, after the time that, in June 30,11933, 
when there came a change in respect to Mr. Cassell’s 

relationship with the university, what—if anything-!—was 
the procedure adopted regarding the buildings then Under 
construction? A. The Board of Trustees defined the pro¬ 
cedure to be followed, in their action dated April 28,j 1933, 
which 1 should like the read in from the minutes cjf the 
Board of Trustees. 

Q. What is the date of that? A. April 28. 1 can Ijind it 
in a moment, if you will hand me the book. It is the largest 
book. 

i 

i 

(The witness indicated in the volume of minutes q cer¬ 
tain part, which thereafter was examined by Mr. Magee.) 

1 

By Mr. Hayes: 

Q. Doctor, with respect to this, T think there has already 
been comment made with respect to that, today—if I am in 
error, you correct me, please. A. No, sir. 

Q. You say there has not been? A. No, sir. 

Q. All right. A. Page 376 of the action of the Board of 
Trustees under date of April 28, 1933 (reading): 

“Section 4, Architectural Services: Upon motion,! and 
as revised, the following was adopted as the policy of the 
Board of Trustees of Howard University concerning ajrcbi- 
tectural services and fees after June 30, 1933, on the chem¬ 
istry building, the educational classroom building, the heat¬ 
ing and power plant, and the library: 

“1. Inasmuch as the expenditures concerned or 

1895 to be made exclusively from Government appropria¬ 
tions, it is deemed a wise and sound procedure That 

any contract for architectural services should confonjn as 
nearly as possible to the standard or usual form of Govern¬ 
ment contracts for such services. 

“2. Compensation for architectural services forj the 
completion of these buildings should be fixed at a definite 
sum which should be in full payment for all such services 
to be required or rendered for the same. 
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“3. Compensation should be fixed at a sum which when 
added to the amounts already expended from the appropri¬ 
ations for architectural fees will not exceed the amount 
customarily paid by the Government for such architectural 
services. 

“4. In view of the vote of the board discontinuing; the 
university architect’s office after June 30, 1933, contracts 
for architectural services for the buildings in question be¬ 
yond that date shall exclude any other subject matter or 
any other relationship, past or future, between the parties. 

“3. For these buildings, no nioiiev shall be contracted 
and paid for architectural services except from Govern¬ 
ment appropriations made for said buildings. 

“Also voted that the matter of securing and contracting 
for architectural services required after June 30, 1933, for 
the completion of all plans, specifications, and drawings, 
and also for all supervision for the construction and erec¬ 
tion, including all engineering consultations, of the heating 
and power plant, the educational building, the chemistry 
building, and the library building be referred, with 

1896 power, to the Executive Committee in consultation 
with the Committee on Buildings and Grounds. 

“Voted further that the Executive Committee be guided 
by the foregoing declaration of policy, in hiring or con¬ 
tracting for all such services.” 

By Mr. Haves: 

1897 Q. Xow, pursuant to a resolution of the Board of 
Trustees, were negotiations had between Mr. Cassell 

and Mr. Johnston, treasurer of the university? A. Yes, 
negotiations were had as between Mr. Cassell and Mr. 
Johnston in the first instance. They extended from Mr. 
Cassell and Mr. Johnston to the present; then I consulted 
the committee, the Building and Grounds Committee and 
the Executive Committee. 

Q. What is that? A. They proceeded in this order. Mr. 
Cassell first presented his proposal which was read in that 
letter of July (>. This was forwarded to the treasurer to 
enter into negotiations with Mr. Cassell. 

After the conferences with Mr. Cassell and Mr. Johnston, 
the matter was then taken up with the president and finally 
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taken to the Executive Committee of the Board of Trustees 
under date of August 11, 1933. j 

Q. As a result of the negotiations had, were contracts 
finally let to Mr. Cassell? A. They were let to Mr. Cassell 
after the trustees had faced a series of grave difficulties 
due to the status of the financial situation at that time, j The 
Executive Committee and the Building and Grounds Com¬ 
mittee were instructed to- make contracts for such fchs as 
paid on previous buildings, but that such sum would licit ex¬ 
ceed the fee usually awarded by the Government unde|r the 
circumstances. 

The trustees were first confronted with the fact that the 
amount expended from the chemistry building jfund 
1898 was nearly double the amount justifiable unde?* the 
schedule provided by Mr. Cassell himself. 

lie had indicated in his memorandum of April 9 thajt the 
allowable expenses on the chemistry building, including ar¬ 
chitectural services, landscape services, and engineering 
services, would be $22,612, but the Board of Trustees; had 
already spent by June 30, 1933, something like $37,000.! 

If you give me one of those memoranda I can refer to it. 

T have reference now to a memorandum prepared by the 
treasurer under date of June 12, 1933, report covering the 
situation which prevailed at that time, and the report stated 
that we had already spent on the chemistry building 
$37,482.06, while the architect testified by no means could 
the work be finished on the chemistry building for less than 
$9,750, which confronted the trustees with the proposal of 
finally agreeing to a fee on the chemistry building in! ex¬ 
cess of $47,000 as against a legal allowable fee of $20j000. 

There was a difficultv as to what to do about that siitua- 

4 - ‘ ! 

tion. 

A similar situation—not quite so- acute, but still bad— 
prevailed about the classroom building, because the sched¬ 
ule of legal allowable fees under date of April 9, Mr. Cassell 
had indicated the maximum that could be spent on that 
building was $26,650. 

The trustees were confronted with the situation that they 
had already spent $21,629.14 on this building for architec¬ 
tural and engineering fees, and they therefore had only 
something over $5,000 left, while the architect took the! po- 
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sition that the building could not possibly be completed for 
less than $7,500. 

1899 The Board therefore was confronted with the situ¬ 
ation in which it was being called upon to expend a 

total of $33,000 on this building when the maximum legal 
allowable expenditure, as indicated by Mr. Cassell, was 
$20,650. 

A similar situation prevailed with respect to a library 
building; however, it was somewhat milder than the other. 

Mr. Cassell indicated in his memorandum of April 9 that 
the maximum fee allowable for this building;, exclusive of 
the fees for designing; of furniture, which was not at that 
time contemplated, was approximately $45,000. 

The trustees were confronted with the situation in which 
they had already spent $22,231.10 for architectural and en¬ 
gineering; fees on this building-, but the architect said he 
could not possibly finish the building- in its present state 
for less than $39,000, which was calling upon the trustees to 
spend $61,000 on the building when the maximum allowable 
fee was $45,000, unless you add designing- of furniture, and 
that would bring it to $58,000, which was still $3,000 less 
than the money available. 

With respect to the power plant, another $46,000 build¬ 
ing, the trustees knew from Mr. Cassell’s estimates that 
the maximum that would be allowed spent on that building 
would be $26,650. 

They found they had already spent $14,980, and the ar¬ 
chitect had taken the position that this building had gotten 
along, and the architect’s fees existing on the building, 5.3 
per cent, which would be a matter of about $23,380, and 
added to that would be $14,980, and you would have about 
$38,000 for a building on which the maximum expenditure 
was $26,000. 

That was the situation which the trustees faced. 

1900 Well, they had a dilemma. If we insist on giving 
Mr. Cassell just the amount of money which repre¬ 
sents the difference between what is spent and what is the 
normal Government fee, why he can’t doit; it would break 
him to pieces: but if we give him what he wants and says 
he has to have in vew of the necessity of the actual situa¬ 
tion, we will imperil our relations with the Government. 
That was the dilemma. 
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After a time, the treasurer was the first one to break ne¬ 
gotiations. He said we have given Mr. Cassell and his men 
already $96,000, but we all know Mr. Cassell has been dbing 
work not merely on these specific buildings; he has becrj do¬ 
ing all this work in the general planning, extension, sur¬ 
veys, and so forth. If these projects are not complete, 'that, 
is why they are not completed; he has been doing so njmeh 
work on these things that he is just behind. 

Now, we are responsible for that, and we ought to make 
some allowances for it, so the treasurer recommendccj we 
charge off $27,000 of the money that should be paid | Mr. 
Cassell as a credit against this work, general planning] ex¬ 
tension, and so forth, but Mr. Cassell didn’t believe jthat 

was enough, so he negotiated further with the treasurer, 
’ 7 *• ... \ 
and when he got down to the chemistry building, he got the 

treasurer to the place where the treasurer himself agreed 

to charge off $18,741.03 on the chemistry building, amjl he 

said, “We will just charge off 50 per cent as of against jthis 

work of general planning, extension, and so forth.” ! 

Well, when he got to the power plant project, he changed 
off $2,500, but Mr. Cassell thought that it wasn’t enojigh. 

When he got through the treasurer agreed to charge off 
$12,930. 

1901 So when he got through with the negotiation^ on 
these two buildings, the treasurer, who is a iery 
tight-fisted man, had agreed to charge off $29,000 on t lose 
two buildings alone. 

The upshot of the whole thing was that Mr. Johnston and 
Mr. Cassell came to me. Mr. Johnston said, “Mr. Presi¬ 
dent, we are getting into dangerous waters, and T am not 
willing to go any further.” 

We had discussions with Mr. Cassell and Mi-. Jolmsjton, 
and I finally took the position that Mr. (kissel 1 was right, 
that we would have to take into account all the work hejhad 
done on general planning, extension, and all the university 
projects, and I agreed to recommend that to the Extension 
Committee of the Board of Trustees and to the Committee 
on Buildings and Grounds. 

As a consequence we paid Mi 1 . Cassell for these contracts 
and not the $82,000 which he recommended, but $861,000 
which was, I believe, thirty to forty thousand dollars njiore 
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than the fees which he himself had indicated on April 9, 

1932, were the legal allowable fees for those specific build¬ 
ings. . 

This act was concurred in bv the Board of Trustees, bv 
the majority of the Board of Trustees. There were some 
like Professor Albert Buhsnell Hart who did not want to go 
too far, and he felt at least on the power plant that we 
should hold down on the fees, but he was overruled bv the 
majority of the Board and the contracts were issued. 

Mr. Cassell in his letter dated July 6 makes a record of 
the fact that we had discussed the principle involved that 
he and I agreed upon it. 

There was one bungling mistake that when the treasurer 
got to the Executive Committee of the Board of Trustees 
he wanted to put the record of these concessions in 
1902 the contract. 

He wanted to show in paragraph 11 of the con¬ 
tract what the fees should have been and what the conces¬ 
sions were that were made. 

Mr. Cassell objected to that in a letter dated August 10, 

1933. He said that would not be a good thing to do. The 
Public Works Administration had been making appropria¬ 
tions to Howard University without taking into account 
these things, and there was no necessity for calling their 
specific attention to it and moved that the schedule be 
stricken out, and the resolution that they be stricken out 
will be found in the minutes of August 11, 1933. The Board 
agreed and they were stricken out. Bo Mr. Cassell got the 
money that he sought on the basis of the understanding 
of the fees which he— 

Mr. Magee. I think we have listened long enough to this. 
There is nothing about these contracts at all; that has no 
bearing on this. This is he first time 1 have ever heard of 
it. It has not been pleaded. This is the first time I have 
ever heard of this situation. It is not relevant to the issues 
in the case because we have the written contracts. 

Certainly we are getting very far afield, and I think we 
have listened all afternoon and to some extent this morn¬ 
ing, and it is wholly irrelevant testimony. 

The Court. What the witness is undertaking to show, as 
far as the Court sees it, is that he is undertaking to show a 
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compromise which was finally agreed upon as to any Com¬ 
pensation that may be due for this extension was agreed 
upon or paid. That is what the Court understands, j 
Mr. Magee. Exactly, your Honor, but this is the jfirst 
time that actually ever came into the case. There is not a 

• # j 

word of that in the pleading and nothing in the jpre- 

1903 trial orders of any compromise to this claim atj all. 
It is entirely irrelevant to the issues. 

We have offered two issues, whether he was a full-time 
salaried employee or whether he exceeded the appropria¬ 
tions on the women’s dormitory. 

This coming now is wholly irrelevant to the issues.; If 
there was a compromise, it should have been pleaded in jthis 
case before this instead of waiting until three weeks ajfter 
the beginning of the trial. This is the first word we ever 
heard about a compromise. 

Mr. Hayes. That is not correct. In the first place, |Mr. 
Magee will remember that the negotiations between jMr. 
Cassell and Mr. Johnston were made matters of inquiry 
from Mr. Cassell himself. Mr. Cassell was shown the flat¬ 
ters which are there before Doctor Johnson. He was a>jked 
about this Article 11 of the minutes and was shown Article 
11, showing Article 11 was stricken. 

Mr. Magee said that one of the issues was as to whether 
or not Mr. Cassell has been paid. This testimony shbws 
that he has been paid. 

Your Honor will know that as a part of our plea wej set 
forth the fact that we are not indebted to Mr. Cassell {for 
this amount or for any amount. As a part of that proof we 
have a perfect right—and we had a conference at the bejneh 
in which we discussed the new rules—and we have a right to 
show anv amount. 

• # | 
The Court. The Court has no doubt that the testimony 

is admissible. However, it is for the jury to pass on jtbe 

correctness of the testimony. 

1904 The Witness. May 1 be permitted to exhibit to 
the jury the actual schedules of the compromise! as 

to the charge-off allowances prepared by the treasurer! of 
the university? 

Mr. Magee. That is not anything in this case; it has! no 
bearing. 


i 

i 

i 
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The Court. Unless it is contradicted. 

Mr. Haves. I will agree with vour Honor on that. 

By Mr. Hayes: 

Q. Now, Doctor, turning to another proposition, I will 
offer you the minutes of— 

The Court. I have something to say to counsel, and 1 
think that I will excuse the jury until tomorrow morning 
at ten o’clock. We will not adjourn, but I will ask the jury 
to leave now and return tomorrow at ten o'clock 

(The jury left the court room.) 

The Court. I want to conult with counsel about the pos¬ 
sibility of this case being finished this week. On Wednes¬ 
day we will not be able to proceed with this case because a 
juror is going to New York. 

Now, the Court thinks it is good policy to give the jurors 
consideration because we have to have good juries in these 
courts, and in order to have good juries we must let them 
understand that they are being treated with some degree of 
consideration. 

For that reason the Court thinks we should adjourn on 
Wednesdav, which gives us three davs this week. 

You are nearly through with your examination, Mr. 
Hayes? 

Mr. Hayes. Yes, I have just a few more questions to di¬ 
rect to Doctor Johnson. 

1905 Now, l would like to ask your Honor as long as 
jury is out—My definite recollection is that there 
was some testimony by Mr. Cassell tending to indicate that 
among the things that wore investigated by this investigat¬ 
ing committee of the Department of the Interior that there 
was something having to do with a lumber situation, and 
although Mr. Magee has said no before and is saying it 
now, 1 have a rather definite recollection that that is part 
of the testimony. 

If that is true, then we ought to offer that to allay in 
the jury’s minds any prejudices that may arise as a result 
of that situation. 

The Court. My recollection is that the only testimony 
that has been offered as to this of anything immoral or any- 
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thing dishonest done was of certain funds amounting to 
around $30,000 that was used for one purpose when (they 
were supposed to be used for another, and there was $ re¬ 
turn made of that $30,000. 

Mr. Hayes. Since we are adjourning I will have a chjuice 
to look over these documents, and if I find that that is so, 
in all fairness to Doctor Johnson the testimony should be 
allowed to show as to what the real situation was, and if 
I find anv reference made to it, I shall urge it and show it 
to- your Honor and Mr. Magee, but if T see that there Iwas 
no reference made to it I shall not urge it. 

The Court. All right. 

Mr. Hayes. I do know there are other evidences inj the 
record to which your Honor has made reference; one of 
them being the question of this misapplication, we might 
say, of these funds, and we are perfectly willing to show 
what actually did happen with respect to that particular 
$30,000. 

1906 Your Honor will know that there was some ref¬ 
erence made to a Goff transaction. 

The Court. He was a janitor. 

Mr. Hayes. Yes, on the janitorial force. 

Now, we have the records here and they can be chedked 
for that. 

The Court. How manv other witnesses do vou have? 

•• • i 

Mr. Hayes. I shall call the treasurer, but his testimony 
will not in any sense be so extended. 

The Court. How long will you cross-examine? 

Mr. Hayes. 1 have not quite finished. 

The Court. Go ahead. 

Mr. Hayes. I want to say that I shall in all likelihjood 
offer an expert to testify on a hypothetical question and 
probably two. 

The Court. Then, in three days we should complete 
the testimonv? 

i 

Mr. Magee. Yes. 

Mr. Hayes. Yes, I think that is correct. 

The Court. Have you some rebuttal? 

Mr. Magee. Yes, because this has gone into matterjs— 

The Court (interposing). Well, there is one thing |the 
Court wants to say. On the second or third day of the 
trial, 1 think it was, during the cross-examination of |lr. 
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Cassell, the Court made mention of a letter which was 
written in 1929 1930 or ’31. 

The Court has reached the conclusion that in view of 
the testimony the Court should not have made that re¬ 
mark. 

Now, I will ask counsel to find that remark for 

1907 me and tomorrow morning I will instruct the jury 
specifically to disregard it. 

1 won’t make anv comment on it so that thcv will not 

*■ » 

reach any conclusion, but 1 will simply instruct them that 
the Court made the remark which was, the Court has 
found, a mistake and thcv should disregard it. 

Mr. Hayes. I have it marked in the record. 

The Court. Find it for me in the morning. 

Mr. Magee. This testimony we have listened to this 
afternoon brings into this case expenditures of every 
penny of money that were made on very building involved 
since 1929. 

The Court (interposing). May I ask you there because 
I may misunderstand this point, but what the Court got 
out of the testimony, was it a payment l 

Mr. Magee. The point 1 am making is this, that this 
so-called payment or so-called compromise for the first 
time puts its head into this case this afternoon. We had 
a pre-trial in this case, but there is not a single thing 
pleaded about it. If a person has settled a case, that is a 
matter that has to be specially pleaded. The issues were 
framed in this case long before the new rules were put 
in force, so that we are faced along about the last day of 
the trial with an alleged compromise. It is not pleaded; it 
is not in evidence, not in any pre-trial order. That is what 
we have pre-trial orders for. 

I submit that the evidence is wholly inadmissible, and it 
is also testified because we will have to go into this—in ex¬ 
cess—there is only one excess charge; that is on the women’s 
dormitories. 

Now, that is simply my position, your Honor, but the 
effect of it may be this, something that occurred be- 

1908 fore these contracts were made; that is something 
that occurred before each one of these contracts 

were made. 

Now, the law is well settled; you cannot go back into 
negotiations, conversations, and statements. 
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The Court. Now, wlmt he said, as I understand! it— 
and some of it is technical testimony and I am not aji ex¬ 
pert in that respect, but as 1 understand it he claims! that 
the time the time these contracts were made that there was 
not sufficient money to pay the architect the fees th^t he 
should have for all the work including; the extension Work; 
and that they got together and talked it over and decided 
lie should have more money, and certain expenditures fiiade 
on all the buildings, the chemistry building, I think,! and 
another building—half of that in one case was chajrged 
off, some $12,000, and in another case it was charged off. 

Mr. Magee. Charged against the architect is whatithey 
mean to say, not charged off. 

The Court, (interposing). As I understand it— j 

Mr. Magee, (interposing). He is not charging off,any¬ 
thing; he said, “Here, you are entitled to a 5 per jcent 
fee for this thing.” 

Let us take the chemistrv building. “You are entitled 
to 5 per cent.” You have a $390,000 appropriation. Now, 
look at the contract. The chemistry building cost $623,000. 

Mr. Hayes. No, $390,000. 

Mr. Magee. It has got to be increased. 

The Court. I take the testimony to mean that i the 
charge-off, certain expenditures that he was given | the 
benefit of. 

Mr. Magee. No, charged off against him. Now, 
1909 the— 

Mr. Hayes, (interposing). Just a minute, I want 
to say something. 

Mr. Magee. I just want to make myself clear. 

Mr. Hayes. You made yourself clear. As I see \t is 
that here is a building, and they find that there has been 
already expended say $38,000. Now, he sends you a fore¬ 
cast in which he says, “We will expend twenty-two thous¬ 
and.” It is already thirty-eight thousand. 

What do they do? They come and say, “All rights we 
will cut it in half; we will give you credit for $19,000. j We 
will discount that; you have gotten $38,000. It is credit¬ 
ing him. 

Now, Mr. Magee says with respect to the library build¬ 
ing, there came a time when there was an additional; ap¬ 
propriation, but at the time when this arrangement iwas 
entered into, all they had was $390,000. 
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Mr. Magee. No, $390,000 is the forecast. 

The Court. The difficulty that the Court has understand¬ 
ing this is that 1 do not see myself why, if it is not true— 
of course, the Court does not know anything about it—but 
assuming that it is true, the Court does not understand 
why the university should say to the plaintiff, “Now, Mr. 
Cassell, if you will accept this proposition of ours, if you 
will accept these two discounts, these two charge-offs, which 
we are willing to make, to give you the benefit of them in 
settlement of your claims including the extension,’’ That 
is the force of the testimony as I understand it. 

Now, if that is true, why isn’t that evidence legitimate 
evidence in this case? 

1910 Mr. Magee. The reason it is not legitimate is 
simply this, that it came in for the first time now 
without a single word explaining it being in the pleadings 
as filed or in the pre-trial hearing. 

The Court. You do not have to plead evidence. 

Mr. Magee. But you have to plead if you have wiped 
out a claim, or a payment or a settlement. If you have re¬ 
leased it you have to plead it in bar to the action. It 
has not been pleaded up to this point, and it conies in at the 
close of the case. 

The Court. I may totally misunderstand it, but as I 
understand Doctor Johnson’s testimony it is that one of 
these charge-offs—there were two sums. One of them was 
$12,001) and what was the other? 

Mr. Hayes. Eighteen. 

The Court. $30,000. 

In other words, as I understand it, they gave him $30,000 
to cover as a settlement his extension work and any other 
extra work he had done. 

Mr. Hayes. May I say this, that they say, “We will 
pay you, we will pay you, covering these contracts—” as 
I understand it, and they say, “We have taken into con¬ 
sideration the various things that you have done, and we 
have taken into consideration the amounts that have been 
expended, but there is probably more in addition that the 
university is making because we required you to do these 
other things.’’ 

Mav I sav this, that it seems to me rather unusual in view 
of the fact that Mr. Cassell has brought into court pos- 
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sibly some 250 exhibits on work which the record 
1011 now shows was not done by Mr. Cassell but] was 
done by Mr. Cassell and his staff, and certainljy we 
are entitled to show that Mr. Cassell did not do all this 
work. As a matter of fact, the university was paying! him. 

He says the university was paying him out of Govern¬ 
ment money, but we may show if Mr. Cassell did the work. 
1 say that it seems to me entirely an anomalous situation 
if we can’t offer evidence tending to show what we! did 
saying that, “This is what you did,” and, “This is jwhat 
was done by you and your staff, and we paid for it, fof* the 
office staff and paid for the stenographer and for the cfxtra 
draftsmen.” j 

Therefore, the jury has a right to determine aS to 
whether Mr. Cassell is entitled to it as distinguished from 
whether he is entitled to something for which the univers¬ 
ity has already paid. 

Mr. Magee indicates because of the fact that we dome 
in here to say this was paid under Government contracts 
that we can’t show what the set-up was. It seems to me 
that if that is true we might just as well go ahead pud 
tell your Honor to direct a verdict because we cannotj de¬ 
fend ourselves. 

Mr. Magee. May I state this? You take any of these 
allegations. They had a forecast and that is set fdrth. 
You start out with that appropriation of, let us say, $560, 
and all this work done in 1933 on the P. AY. A. was dbne 
by Mr. Cassell on the contract to the United States who 
paid him $5,000. They worked on that building. Take 
the chemistry building. During that period of time ttyese 
men, the office assistants, were on Government contracts. 
When the change came they turned over the completion 
of the building to the Public Works Administration. 
1912 Your Honor knows of the executive orders. Unjder 
the regulations that were in force there it was jde- 
cided to use the executive architect and they said, “Fijom 
now on we are going to limit these contracts,” and they 
said, “Now, vou have so much money to build this build- 
ing. Take into consideration the engineering fee and the 
officers,” so when Mr. Cassell works under this architect’s 
contract on the United States appropriations that 4 re 
meant to be expended on that building, you still havc[ a 


I 
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building tlial lias not been built; all you have are the plans, 
and these men were getting paid on these Government con¬ 
tracts doing work in that plant, and there has already been 
spent on this building $22,000, and they say, “We are going 
to take your already organized $360 for a million-dollar 
building and, we will say maybe you had 50 per cent of 
that and we will take 50 of that and deduct it and put it 
in a building of more necessity.” 

Mr. Cassell said, “No, I am building this according to 
Government building requirements and under the law.” 

Now, your Honor well knows that the contracts were 
repudiated and the Department wrote its own contract and 
put Mr. Cassell on a certain basis to build that building 
and this was agreed to by Mr. Cassell. The money that 
was spent was by the United States of America, not How¬ 
ard University, to develop the plans. 

I can show you under the law that this is specifically 
something that was worked into this contract. When that 
contract was drawn it does not have any essential provi¬ 
sion in it, and the Court of Appeals said you cannot do 
that, to change, vary or alter a contract which has been 
completed with these negotiations subsequent to that 
time. 

1913 The testimony is in on that and the contract 
speaks for itself, but they say the contract should 
have said this, indicating the terms of these arrangements 
back and forth, but those contracts stand on their own feet 
and have a fixed relationship between the parties. This 
type of evidence is nothing but contrary to the law of parol 
evidence. 

Mr. Hayes. As a matter of fact, that law provides that 
you may offer testimony tending to explain it. That is all 
it does; it explains the contract; it explains the manner in 
which it was entered into. 

Take what Mr. Magee says that you cannot change or 
alter it. That was the situation so that we can show to 
the Government how the thing was arrived at. With re¬ 
spect to Article 11, Mr. Cassell said no and didn’t want any 
such thing. He said, “Don’t put this explanation in; 
leave that out,” and the Board of Trustees said, “Mr. 
Cassell, you are right; that should not be included; we will 
leave that out.” 
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j 

You have several cases showing that that was donej, 

After that is done they haven’t any right to complain 
if the testin ioiiv is ottered to show that. 

* 9 I 

Mr. Magee. Mav I make an observation? That is the 
most amazing statement made in this ease. Their Iposi- 
tion is they have a compromise agreement that liasj l)een 
worked out. Now, who worked that out? The president? 
No, because lie had no authority. Now, they come iili and 
say the president and Mr. Cassell and Mr. Johnston? 
Where are the minutes? 

Mr. Hayes. We said the Board of Trustees. 

Mr. Magee. Where are the minutes? 

Mr. Hayes. These conferences were between Mr.j Cas¬ 
sell and Mr. Johnston, and he explained references 
1914 that were made in the minutes to a letter. 

Mr. Magee. Bring your minutes in. 

Mr. Hayes. It is already in. 1 am telling you wljiat is 
in the minutes because the minutes were offered. 11 Refers 
to this situation. 

Mr. Magee. Where there is a settlement compromise 
or— 

The Court, (interposing). You may call it a comprom¬ 
ise or a payment. It is supposed to be, according t|o the 
testimony, an adjustment on claims that the plaintiljf had 
against the universitv, including the extension. 

Mr. M agee. Doesn’t it require some action by those per¬ 
sons showing authority? They have taken the position 
that the president, President Johnson, cannot bind this uni¬ 
versity. If they adjust this $30,000 claim, let us seje the 
minutes of the Board of Trustees, citing that Mr. Cassell’s 
offer of compromise and the Board's action saying that 
this is in adjustment of these claims. 

You have your minutes, and let us see those minutjes. 

The Court. Of course, the answer to that woujld be 
from the defendant’s standpoint that they were not un¬ 
dertaken to prove actions of Howard University but the 
actions of the plaintiff himself. 

Mi-. Magee. True, but— 

The Court, (interposing). That is a very different!prop¬ 
osition. 

Mr. Magee. It takes two parties to make an agreement, 
Mr. Cassell and Howard University. Howard University 
must go into this agreement. 
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The Court. What is this? Is this something en- 
1915 tered into (indicating)? 

Mr. Magee. It was suggested; that is nothing but 
a forecast. 

Mr. Hayes. That was the second stage, your Honor. 

The Court. What is this Section 11? 

Mr. Magee. That is something they wanted to stick in 
the contract, but the Secretary of the Interior wanted it 
struck and the Board of Trustees struck it out. 

That contract went to the Secretary of the Interior and 
he ordered it re-written. 

Mr. Hayes. That is on the same fact because it was a 
part of the negotiations. 

Mr. Magee. You can’t explain away a written contract 
when you bind yourself by it. 

The Court. What is this $17,241.93? 

Mr. Johnson. That is this; he is trying to show after 
they charge off this amount, we will consider ourselves to 
have paid him. If you subtract this amount from the 
amount that is due at six per cent, that would show that 
we should pay him this item. 

The Court. That is how he got this $38,000. 

Mr. Magee. No, he didn’t get anything, sir. That went 
to the people that were in the office under Government 
contract; that wasn’t paid to him. All he got was the 
amount specified under the contract, and the rest of it is 
money which the United States paid to people who worked 
in his office. 


Now, all this took place in 1933, and there was a specific 
compromise made by Mr. Cassell to the university for these 
extension claims. Is that vour understanding of 
1916 what Doctor Johnson testified to? 

The Court. My understanding about what he 
testified to is this, that on the basis of the new six per 
cent contract or 5.3 contract, whichever it was, that on 
the basis that there would be nothing coming to him, in 
view of the fact that he had already been paid under 
that old contract, there would be nothing to pay him, so 
they said on this extra work that he had done, they would 
buy some necromancy— 

Mr. Magee. Legerdemain, I should say. 

The Court (continuing). They would pay him $36,000. 
That is inv understanding of the testimony. 
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Mr. Magee. All right. 

Mr. Johnson. May 1 state this? 

The Court. Yes. 

Mr. Johnson. That situation was this, your Honor: 
Take one building at a time. Mr. Cassell had on previous 
schedules in that building—1 say, the legal allowably ex¬ 
penditure on the chemistry building was $22,000, ancl the 
treasurer in good faith had those negotiations with hijm. 

Now, when they got ready to make a new contract, jtliey 
found out what the situation was, that they had alrpadv 
spent for architecture on that contract $33,000. 

They went into considerable consideration, the treas¬ 
urer did, and it was found out the amount of money Which 
would be paid Mr. Cassell for finishing this chemistry 
building added to what was already spent would exceed 
the Government fee on this matter, which Mr. Cassell!had 
already put as 5.3 per cent. j 

Xow, we have already exceeded that amount, and |Mr. 
Cassell spoke to the treasurer, and he said he could 

1917 not finish that building; he said it would tak<|: at 
least $9,000 to finish that building and that, “I have 

got to have it and 1 can't do it at all without that mon^y.” 

Xow, if you take that $9,750 and put it with the $37,000, 
you have $46,000 for architectural and engineering fees, 
and the Government would not stand for it, we presume, 
unless some kind of understanding is made. 

1918 So, negotiations were entered into. They ^aid 
to themselves, “Why is this building hi this (Con¬ 
dition that it requires $9,750 to finish it when we have 
spent $37,000?” They said, “It is in this condition j be¬ 
cause we have used up the time of this man doing gen¬ 
eral planning: we have used up his time in various and 
sundry projects in the University.” 

Tile Court. Is it your contention from the testimony 
you put that information to him? 

Mr. Johnson: The negotiations showed that and ibis 
own letter of July 6, 1933, showed he discussed it with!me 
and 1 finally agreed these things must be taken into lac- 
count. 

i 

What did happen was that he was paid $9,750, which 
placed the board of trustees up against the Government 
accounting as to why you should sot this amount on this 


! 

i 

i 
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building. The trustees themselves took the risk because 
they felt this man could not finish that building without 
giving him money for it. 

The Court. What is this Section 11? 

Mr. Magee. That has nothing to do with it; that is a 
forecast. 

Mr. Johnson. The negotiations, your Honor proceeded 
from June 6, 1933, to August 11,1933, and that is what you 
might call the second stage in the proceedings. The first 
stage was Mr. Cassell’s proposal; this is the treasurer’s 
counter-proposal. 

Then there was a third stage in the proposal, and they 
discussed this matter regarding the contract, and when 
they got through discussing that contract, the treasurer 
agrees to charge oft* $18,000. 

The Court. How did the treasurer do that? 

1919 Mr. Johnson. Well, he had no authority to do 
that, to make any definite agreement; he was discus¬ 
ing things and he had to come to the board of trustees. 

The Court. Where did the board of trustees get that 
money? 

Mr. Johnson. From the Government. 

The Court. They took a chance on it. 

Mr. Johnson. They took a chance on it; they recom¬ 
mended it to the Government and the Government ap¬ 
proved it. 

The Court. They charge oft. 

Mr. Johnson. They charged off; they didn't recommend 
to the Government the charge-off formally; the treasurer 
called the board of trustees to do that and proposed it to 
them and put it in the body of the contract. 

The Court. How did they get word to the Government? 
How was that done? 

Mr. Johnson. It was put in the contract. 

The Court. Each was agreed to? 

Mr. Johnson. Yes—no, not in the sense it had been 
done formally, by Mr. Cassell, but they exhibited the 
normal payments as indicated by Mr. Cassell’s own fore¬ 
case in his letter dated April 19 and these negotiations 
were entered into in good faith. 

Mr. Magee. I think we are not responsible for this. 
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The Court. Well, what I am trying to do is to decide 
whether or not there is any reason why this testimony is 
not admissible or admissible. 

Mr. Magee. Well, my position is this, that these things 
happened in 1933— 

1920 The Court, (interposing). The court understands 
your position. Your position is that that contract 

of 1933, the regular architect’s contract is specific, j 
Mr. Magee. Yes. 

The Court. Therefore, no previous discussions; be¬ 
tween Dr. Johnson representing the trustees and Mr. Cas¬ 
sell can be heard by either side varying or enlarging that 
contract. 

Mr. Magee. Yes. 

The Court. That is your position. 

M r. Magee. Yes. 

The Court. The Court will let you know at 9 or 10 
o’clock tomorrow morning what it thinks of it. 

Mr. Magee. In order to make these negotiations oflany 
weight, in order to carry out the effect of this compromise, 
they have to bring in the minutes. This occurred in 1^33, 
and then the board referred the matter of the extension 
claims to someone else to dispose of it. 

The Court. That is a thing that could be developeq by 
vou in your rebuttal testimony or vour argument to |the 

‘ ' i 

jury. 

Mr. Magee. My point is in making this offer of a com¬ 
promise of the extension claim, that must be agreed to 
by Mr. Cassell and the University. 

The Court. Their testimony was that Mr. Cassell |did 
agree to it. 

Mr. Magee. Did the University agree to it ? 

The Court. That is not a matter that the University is 
concerned in as far as the admissibility of the testimony is 
concerned: it is only if Mr. Cassell agreed to it. 

Mr. Magee. The point T am making is that; we 

1921 are dealing with negotiations for a compromise, 
which would be in the same category as a subse- 

quent agreement. 

The Court. That is perfectly all right. It may be tjhat 
testimony is not admissible and it may be that it is a ques¬ 
tion as to its weight and not as to its admissibility. 

i 

i 
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Mr. Magee. On the question of these conversations I am 
wondering if your Honor would like me to give you some 
court cases. 

The Court. The Court thinks it is very familiar with 
the rules of evidence along that line, and I do not think it is 
necessary for you to give me any cases. The principles 
of law are well established, but this is a rather novel situa¬ 
tion, and the Court will consider it. 

(Whereupon, at 4:28 o'clock p. m., an adjournment was 
taken until tomorrow, Tuesday, March 12, 1940, at 10 
o'clock a. m.) 

1022 Proceedings 

(The following proceedings were had without the pres¬ 
ence of the jury.) 

The Court. 1 asked counsel for this contract of Au¬ 
gust 25, 1033, and also for the letter from Mr. Cas- 

1023 sel to Dr. .Johnson, which Dr. Johnson referred to. 
I am handed a letter of August 10. Is that the one 

you referred to—August 10, from Mr. Cassel to you, as 
being— 

Dr. Johnson. Xo. sir: that is one of them, your Honor; 
there are two. 

The Court. Show me the other one, please. 

Dr. Johnson. Yes sir. 

(The papers were examined by the Court.) 

Mr. Hayes. I have before me, your Honor, the official 
action of the Department of the Interior on that contract, 
if you want to look at that along with the other contract. 
The Court. All right. 

(The various papers were examined by the Court.) 

Mr. Cassell. Your Honor, may 1 see what is purported 
to be my letter, please? 

The Court. Yes. 

(The paper was examined by Mr. Cassell.) 

Mr. Cassell. He did not hand up but the one letter. 

The Court. Here is the letter which he handed me (indi¬ 
cating). 
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Mr. Cassell. Yes, sir. 

The Court. All right; I just wanted to get the documents 
before me. 

Mr. Cassell. Yes, sir. 

The Court. The Court does not just remember—and, of 
course, we are now talking informally. The situation is 
this—and I want to be perfectly frank about it: The plead¬ 
ings in this case are such that I am in a rather difficult! posi¬ 
tion; and the Court has been confronted with the 

1924 fact, from time to time, that the Court has not known 
just what the evidence purports to be. 

Here is a letter which has been introduced in evicjence, 
dated July 6, 1933, from Mr. Cassell to Dr. John soli. In 
the last paragraph on the first page it states as follovjs: 

“These charges are in accordance with the express change 
of policy of the Howard University Board of Trusteed, an¬ 
nounced December 5, 1932, and, further, in accordance with 
the Federal Government practice as set forth in my letter 
of April 26, 1933, to the chairman of the Building^ and 
Grounds Committee, with the single exception that ihese 
charges take into account equitable compensation fo^ the 
actual work to be done after July 1, 1933, and also! take 
into account the extensive promotion and general account¬ 
ing services, the cost of which the said appropriation has 
borne to date, in addition to specific architectural anp en¬ 
gineering work on the four projects. While the more de¬ 
tailed statement of the Trustee policy, which I heard jfrom 
you for the first time on June 30, 1933, failed to take into 
account the said extensive activities on promotional! ser¬ 
vice and general planning, in that discussion you agreed 
that it was equitable that such promotion and general plan¬ 
ning services be taken into account as I have done.”! 

Now, for instance, the Court does not know at this! time 
what is meant by “as I have done”. In other words,!does 
it mean that he has put into this contract the compensation 
for the work he did on that extension, or do<js he 

1925 mean something else? The Court does not know. 

Mr. Magee. We can explain that thoroughly, jvour 
Honor, if there is any question. I thought we went inito it. 

The Court. It is in evidence, is it not ? 

Mr. Magee. Yes, your Honor; that letter is in evidence. 

Mr. Hayes. Yes, sir. 


i 

t 
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The Court. Then an explanation would be a matter for 
rebuttal, so far as I know. 

Mr. Magee. Yes, 1 agree with your Honor on that score, 
so far as an explanation of that letter is required; yes, sir. 

The Court. All right. Now, then, in this contract which 
is executed by the University, through its treasurer, and 
by the plaintiff, section 10 states as follows: 

“In consideration of the above services, Howard Uni- 
versitv agrees to reserve for the architect and ccrtifv for 
payment to him from the Government appropriation above 
named a total sum of 5.3 per cent of the actual cost of con¬ 
struction and equipment of the heat, light, and power plant 
under the appropriation above named, without deduction 
for the payment of $12,930 for other engineering services 
otherwise made.” 

Now, there is a specific statement of the payment to be 
made for specific services rendered. The testimony yes¬ 
terday, that was introduced by Dr. Johnson, was presum¬ 
ably and principally for the purpose of showing that when 
this contract was made it was based partially on private 
conversations between tlm University or its representa¬ 
tives and the plaintiff, in which conversations the ex- 
1926 tension work done by the plaintiff was taken into 
consideration as one of the considerations for this 
5.3 per cent, without deduction for the payment of $12,930. 

If there is anv rule of law which is fixed, it is that anv 
prior alleged modifications by parole, entered into lief ore a 
written contract or, I should say, agreed to before a written 
contract is entered into, cannot be offered in evidence as 
varying the terms of the written contract, in the absence of 
f rand. 

In other words, if at the time of the execution of this 
contract Mr. Johnson had not had his spectacles and could 
not read, for that reason, and Mr. Cassell had undertaken 
to read the contract to him and had not read it correctly, 
and it had been executed in that way, then of course that 
fraud could be shown. But in absence of something of 
that kind, the rule of law is rigid that it cannot be varied by 
parole evidence of an agreement made prior to the written 
contract, and in derogation of it. That is one phase of tin* 
situation that now confronts the Court. 
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Another phase is this: I have this morning read' the 
pleadings very carefully, and I find that the defense,! and 
the only defense made in this case, is that in the various 
salaries paid to the plaintiff, this service which he claims 
compensation for was included— 

Mr. Magee (interposing). That is as 1 understand it, 
your Honor. 

The Court (continuing).—and that, therefore, undeif the 
pleadings as they now stand, testimony which would [con¬ 
stitute payments, either by compromise, settlement!, or 
otherwise, but still payment, could not be introduced. 
1927 Xow, then, if a motion were made at this timie to 
permit amendment of the pleadings, the rule says 
that l should only do it if the ends of justice demanded itjand 
required it, and that I should not refuse permission to do it 
unless some good reason could be given to the contrary bv 
counsel for the plaintiff. The language of the rule is this: 

i 

“If evidence is objected to”— 

This is Rule lo(b), the latter part of it: 

“If evidence is objected to at the trial on the ground 
that it is not within the issues made by the pleadings,!the 
court may allow the pleadings to be amended and shall do 
so freely when the presentation of the merits of the action 
will be subserved thereby and the objecting party faity to 
satisfy the court that the admission of such evidence would 
prejudice him in maintaining his action or defense upon 
the merits. The Court may grant a continuance to enable 
the objecting party to meet such evidence.” 


Now, then, if the defendant at this time should request 
the privilege of amending his pleadings, in order that |the 
evidence introduced yesterday for the purpose of showing 
payment could be made admissible, the Court would be con¬ 
fronted by two considerations: First, the consideration as 
to whether or not, after more than three weeks of tjial 
based on one theory, it would be fair to permit the indi¬ 
cated defense. That situation confronting the Court Can 
be resolved, if an amendment is asked for, in one} or 


1928 two wavs. 1 can either grant it or not grant it. Uut 
suppose I were to decide to grant it: Then the 1 in¬ 
troduction of the evidence would constitute the Court’s jad- 
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mitting parole evidence io vary a written contract—which 
the Court could not do in the absence of fraud; and, there¬ 
fore, the Court, after a very careful consideration and 
sleepless night, has reached the conclusion that is entirely 
satisfactory to the Court: and that i> this: If that testi¬ 
mony is admissible at ail, it could only be admissible for 
the purpose of being some evidence which the jury would 
have a right to take into consideration—some evidence of 
the fact that this extension work was work that was to be 
done within the contemplation of the salary, and not for the 
purpose of showing compromise, settlement, or payment. 

It is the onlv conclusion that the Court can arrive at and 
keep within the legitimate limits of the rules of evidence. 

Mr. Haves. The conclusion at which vour Honor arrives 
» • 

is not only entirely agreeable to the defendant but is the 
purpose for which the evidence is offered. 1 was about to 
address myself about being in derogation of the contract, 
when your Honor began to ask these various questions. 

We are not attempting in any wise to .alter the terms of 
the contract. 

The Court. Are we all agreed, this morning/ 

Mr. Hayes. I am in perfect accord with your Honor; 
because tin* purpose of that offer—and perhaps you will 
remember, when your Honor asked, ‘‘Was this $30,000 
paid?’’ 1 immediately rose to my feet to attempt to dis¬ 
suade your Honor from linn view, because that was not the 
purpose of the offer. 

We wanted to show that at that time this exten- 
1929 sion fund —everybody was at that time agreed that it 
had been paid for, not that it was being paid for by 
the doing of this thing, but that it had been paid for. 

The thing that was being taken into consideration was 
because of the fact Mr. Casseil had been required to do 
this extension work and that, therefore, tin* requirement 
of expenditures of this money due to the architect had been 
made and the time had been extended, and that had to be 
taken into consideration. That is wiiat it <lid, and that is 
what happened. It was taken into consideration. Mr. 
Cassell concedes that it was taken inlo consideration; be¬ 
cause he savs so himself in that communication which vour 
* * 

Honor has before vou. 
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Dr. Johnson lias testified that thcv took it into considera- 

• i 

tion. Therefore, I say we are perfectly in accord with!your 
Honor, and from our point of view your Honor cajn in¬ 
struct the jury that the purpose of that testimony wasj only 
to show that these tilings had been taken into consideration 
at the time when this contract was entered into—anjl not 
with any idea of showing that (hose things were, of jhem- 
selves, payment. 

As a matter of fact, as Dr. Johnson’s testimony! may 

W j W 

seem to indicate to vou, it mav be entirely true that the 
amounts which Mr. Cassell got for that lump-sum worjs and 
the covering of those four contracts were amounts to which 
he was entirely entitled; because, as a matter of fact, it 
was no more then he was due under those four lum^-sum 
contracts, and it may be that he took it for less than lie was 
entitled to. 

We urge, as your Honor has just indicated, thaj the 
purpose for which it is admissible is to support our theory 
that he knew and everybody else knew that the 
1930 things that he had been doing under the extension 
fund were contemplated in the salary for which he 
had been paid. 

The Court. Do you want to add anything there? 

Mr. Ma gee. Xo: the only point I make, your Ilonjir. is 
simply this: These 1 theories arc changing and changing 
from day to day. Xow we are up beyond June 30, 1933, in 
this case. We have here a statement by counsel thatjthcv 
let this contract and in consideration of letting this I con¬ 
tract of 1933, that was taken into consideration—th^it is, 
the extension work was taken into consideration, andj that 
was one of the bases for letting it—to indicate, now^ not 
that there was a compromise, which we were discussing 
last night, but to indicate a theory that it might hel]|) the 
jury to determine whether or not this man was on a sal a rv. 

j , * 

The Court. It is some evidence. The Court is not under¬ 
taking to sav the weight of the evidence, at all. 

Mr. Magee. 1 appreciate that. 

The Court. But if it throws any light on the situation, 
at all, the Court is bound to submit it. 

Mr. Magee. Well, it has been my practice that a defen¬ 
dant cannot maintain inconsistent defenses. 


i 
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The Court. As a matter of fact, lie can. But would he 
be doing; it in this case if he adheres to his position that 
this evidence is only admissible for whatever it is worth 
in the minds of the jury as indicating' that the extension 
work was within the purview of his salary? 

Mr. Magee. If that is your Honor's thought, 1 can an¬ 
swer it in this way: Your Honor knows there is a second 
suit pending in this court— 

1931 The Court (interposing). I have heard about it, 
but I have studiouslv refrained from finding out 

about it, because 1 did not want it to interfere in my mind 
with the trial of this case. 

Mr. Hayes. There is a second suit and a third suit. 

Mr. Magee. The only thing 1 want to say is that the de¬ 
fense there is the exact opposite of the defense they now 
seek to erect. 

Mr. Hayes. That is not correct. 

Mr. Magee. They say after June 30, 1932, the University 
had no right to let any contracts with Mr. Cassell. 

The Court. Let us assume that what you say is correct. 
Mr. Haves does not agree with vou, but let us assume that 
what you say is correct. Then you can introduce that in 
rebuttal. 

Mr. Magee. All right, sir. 

The Court. I am not telling you what to do; but 1 am 
only indicating to you that that would be your privilege, 
if you desired to do it. 

Mr. Magee. 1 just want to make myself clear regarding 
the position I take in connection with this, and 1 have 
nothing further to say and will abide by any decision your 
Honor cares to make. 

The Court. Well, tin* Court has thought a great deal 
about it, because the Court realizes the length of this trial 
and the fact that the jury is likely to forget testimony and 
is likelv to get testimonv confused. 

Therefore, the Court thinks that where it can limit 
testimony properly, it should do it; but the Court is con¬ 
vinced that it has some evidenciary value. 

Mr. Magee. I concede that, your Honor; I will 

1932 not dispute that. 

The Court (continuing). —that it has some evi¬ 
denciary value as indicating that the question was within 
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the purview of the salaries received, and therefor^ the 
Court has to admit it for that purpose; and the Courjt will 
so tel! the jury that that is the purpose for which jit is 
being admitted. 

Mr. Hayes. There are perhaps one or two other things 
to take up before the jury comes in, your Honor. iSTour 
Honor will remember I said I thought there was some 
testimony tending to show something with respect to 
some alleged lumber situation. I have found onlvj this 
phraseology—I am reading from page 1231 of the refeord, 
and 1 am quoting from the report of this special investi¬ 
gator (reading): j 

“The report of Special Agent Below relates to lujnber 
valued at $545.84 which disappeared from Howard jUni- 
versity during the summer of 1932. During the course of 
this investigation, irregularities were discovered indi¬ 
cating indiscriminate interchange”— 

The Court (interposing). The Court will rule now jthat 
you have a right to offer any explanation you see tit about 
that lumber transaction. 

Mr. Hayes. I simply want to say only this—and ibis, 
again, in order that we mav be guided bv vour Honor’s 
better judgement with respect to it: 1 do not want t(j> go 
off on tangents, if possible. If we can avoid it, I waijt to 
try to keep the issues down. j 

I have a sheaf of testimony and a statement from j the 
Secretary of the Interior indicating that the j in- 
1933 vestigation was made and that there was no cor¬ 
rectness found with respect to that situation, j 

Xow, there is no reference here from which the jjury 
might probably gather that which the rest of us know— 
and that is that this alleged claim was made as agaijnst 
the president. Frankly, 1 do not want to introduce any 
evidence regarding it that is not necessary. 

The Court. My own opinion is that the jury has fjor- 
gotten all about it. | 

Mr. Hayes. I think so, too. Therefore, I myself sljiall 
not attempt to go into it, in view of the casual way! 
which the testimony came in. 

I think it is onlv fair to Dr. Johnson to sav for the fee- 
ord that I have here a statement from the Secretarv of 


/ 
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the Interior, which I shall he to show mv friend hero 
or to your Honor, which specifically says that the inves¬ 
tigation was made and that they found no scintilla of 
evidence in it. 

Mr. Magee. Of course, we never made any reference to 
it. 

Mr. Haves. Mr. Magee said that to me vesterdav, and 
I think the record bears that out. 

Therefore, I think 1 shall not ask your Honor to allow 
any additional evidence with respect to it. 

The Court. Xow, gentlemen, L made a statement in the 
second or third day of the trial, in connection with a 
letter written in 1929, and a following analysis which was 
submitted, I think, by Mr. Cassell, in 1930; and I am ap¬ 
prehensive that I have misinterpreted the papers, at the 
time I made the statement; because I had not read the 
papers then. 

I should like to see those papers and see my 
1934 statement; and if i made a mistake, I should like to 
correct it, to the jury. 

Mr. Hayes. Is this what your Honor has in mind (in¬ 
dicating)—tin* specific statement which 1 had marked is 
this. I said: 

“It also says regular duties, if your Honor please.” 

And your Honor said this: 

“It says extra work on extension. That is the language 
of the letter, as you read it. In 1928 the president was sent 
a letter by the witness in which five thousand dollars was 
spoken of as extra compensation.” 

The Court. If I made a mistake, 1 want to correct it. 

Mr. Haves. And that continues in this wav: 

• • 

“—again in 1929 and again in 1930, and I just do not 
understand what vour idea is in undertaking now to sav 
that there was no purpose in undertaking to pay any extra 
compensation.” 

My objection was to the latter part of it—not with re¬ 
gard to the question of the communications, because your 
Honor says that Mr. Cassell in 1928, 1929, and 1930— 
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The Court (interposing). 1 should like to see tliosje let¬ 
ters of 1928, 1929, and 1930, and first see if my statement 
of the dates was correct. Weren't there some lettejrs of 
that kind— 


Mr. Magee (interposing*). Yes, your Honor. 

The Court (continuing). —in which lie claimed 
1935 salary? And 1 believe there is one statement! that 
he claimed a certain amount of compensation for 
what lie thought would be fifteen months' work. 

Mr. Magee. Yes, sir. 

The Court. Is that in connection with extension ? 

Mr. Magee. May I explain it, your Honor? 

Mr. Hayes. Excuse me, Mr. Magee, if I may interrupt 
just one moment and point out exactly what 1 had in njiind: 
T want lo call your Honor's attention to- this. The infer¬ 
ence which we think the jury can properly put upon j.vhat 
your Honor said: Your Honor refers to letters in 1928, 
1929, and 1930, in which Mr. Cassell refers to- extra i*om- 
pensation. Then you say, “Therefore, T cannot understand 
why you would raise any issue as to the question of his 
being entitled to be paid for extra compensation.” 

In other words, your Honor—as we see it—says ip so 
many words to the jury: 

“Because Mr. Cassell savs in a letter which he addresses 

• . i 

to you that this is extra compensation, 1 do not see! the 
purpose of your raising any issue about it, and you ought 
to pay him for the extra work that he did.” 


That is a fair interpretation of what your Honor siaid, 
and that is what 1 felt was the error. And I should likje to 
object to it. 

The Court. I should like to see the letters and see just 
what was said in those various communications; and tjhen 
there was a breakdown of a certain sum of money. 

Mr. Magee. Yes, sir; and the doctor has admitted at 
last that the breakdown went to Mr. Arnett, and he 
1936 had that letter transmitting it. 

How about producing those two? 

Mr. Johnson. Yes. 

Mr. Magee. I may explain to your Honor that there jare 
four letters involved. The first one, your Honor, is a letter 
of March 5, 1931, which precipitated this discussion. ! In 


I 

i 
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the middle of it is the language, “in the very exacting extra 
work on extension.’’ 

That is what precipitated this comment. 

Mr. Haves. That is correct: and vour Honor will see 
that after that it uses the expression “but’’; and 1 was 
attempting to draw from Mr. Cassell the suggestion that 
the regular duties were included in that part of his sentence 
which included the extension fund. 

He was calling to my attention the fact that he did not 
mean it in that fashion but that he meant they were extra 
and not part of his regular duties. 

And it was when we were having the colloquy that your 
Honor made your remarks. 

The Court. In those previous letters—if there are any 
letters? 

Mr. Magee. Yes, there are letters, your Honor. 

Mr. Johnson. Your Honor, for the first time the young 
man who has brought my papers has left all of my num¬ 
bered papers, and I shall have to send for them. 

I am sorry; he has been very faithful and accurate up to 
this time. 

Mr. Magee. Plaintiff’s Exhibit 185, your Honor, is the 
letter which Mr. Cassell testified he wrote to Dr. 
1937 Johnson in accordance with Dr. Johnson’s strategv to 
obtain a $70,000 appropriation. That is the first one. 

Then lie furnished him, thereafter, with a breakdown, 
and said that that was the doctor’s method of obtaining the 
monev—that is his testimonv; and then he submitted that 
letter which vour Honor will recall was read at length at 
the October 22 meeting, in 1935, and which precipitated quite 
an argument with Dr. Tobias. 

Then he furnished Dr. Johnson, at his request therefor, 
a breakdown, April 1, 1930, which the doctor did not at 
first remember having sent, but then on checking through 
his files he found that he did send it to Mr. Arnett, of the 
General Education Board, and he had his transmittal let¬ 
ter in court vesterdav, which was read, and which refers 
again to the seventy thousand dollars. 

(The papers referred to were further examined by the 
Court.) 

Mr. Magee. And then you had a 1928 letter. 
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Mr. Hayes. Your Honor, the only point, I think, ijs that 
when Mr. Magee refers to “those letters”, if he meijns by 
that to be linking it in with this so-called extra compensa¬ 
tion, the only fair way to state it is that those letters 
made no reference to the extension fund at all. 

The Court. Is it the defendant’s theory that when the 
architect refers to the seventy thousand dollars, that is 
just his salary? Is that your position? 

Mr. Hayes. No; our position is that at that timje Mr. 
Cassell was attempting to get Dr. Johnson to get fojr him 
$7500, not as a yearly salary—and there is n<j)t one 
1938 line of testimony that will support that it wajs sup¬ 
posedly a yearly salary; because the first mention 
made of a similar situation was when he said it would! prob¬ 
ably take 18 months and, “I shall want for the doing of 
it $7500.” 

The Court. Is it conceded that that was the extension 
work he was discussing? 

Mr. Hayes. It was not extension work; it was the future 
planning work—the same thing that is in this commjunica- 
tion; and that, significantly, was in November of li92S— 
approximately nine months or more before the extension 
proposition ever came into being. 

Mr. Magee. One of those letters is in November, 1928"? 

Mr. Hayes. No. The letter to which 1 refer is ih No¬ 
vember of 1928. 

Mr. Magee. That is vo-ur case. 

Mr. Hayes. Well, after all, his Honor wants toj have 


both sides. 

We offered a communication dated in November of! 1928, 
in which Mr. Cassell uses the same language or practically 
the same language that he used in this letter. 

The Court. What is vour construction of this seventy- 
five hundred dollars? 

Mr. Hayes. That is what I am about to say to; your 
Honor. 

The Court. All right; proceed. 

Mr. Hayes. In that letter he said, “I shall want $7500.” 

Tlie Court. This was April 1, 1930? 

Mr. Hayes. No-, sir; this was November of 1928. 

The Court. All right. 

Mr. Hayes (continuing). —before the extension 
1939 proposition ever came into being. 


i 
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And in practically the same language that he uses 
in that letter, he then said, “For this particular work 1 
suggest I be paid about seventy-five hundred dollars. It 
will take about 18 months”—five thousand dollars for the 
first and at a rate of five thousand dollars a year, which 
shows that when he says “five thousand dollars a year and 
I want $7500 for 18 months”, he was not referring to a 
yearly salary but was referring to the project which would 
be over in 18 months; because he says he wanted seventy- 
five hundred dollars for 18 months. 

The Court. 1 understand that was the additional salary, 
was it not? 

Mr. Magee. Yes, vour Honor. 

C 1 7 * 

The Court. I am asking for the defendant’s point of 
view now. 

Mr. Hayes. Xo, your Honor; at that time the extension 
had not come into being. 

Xow, in this letter lie now says, “Give me seventy-five 
hundred dollars for this project.” 

He does not say “seventy-five hundred*dollars per an¬ 
num”; he says, “seventy-five hundred dollars for this proj¬ 
ect which will take approximately 15 months.” 

The Court. Let us assume he does say that, and that all 
he is asking for at this time is seventv-five hundred del- 
lars for all of the work that he has to do: Do you concede 
that he is now referring to the extension work and that 
seventy-five hundred dollars is to be in addition to the 
salary which he was already paid? 

Mr. Hayes. Xo, sir; our position is that at no time 
1940 in any of these communications was any reference 
made to anv extension work. 

You perhaps will remember that Dr. Johnson on the 

stand took the position. “I not only did not write to this 

Board in anv camouflaged wav to get seventv-five hundred 
• * • * » 

dollars, but I would not do it.” He says, “I wrote what 

I was actually trying to get.” 

The Court. 'What is your interpretation of what he 
meant by this seventy-five hundred dollars—just his regu¬ 
lar salary? 

Mr. Hayes. Xo, sir. He wanted to get what at that time 
Mr. Cassell was trying to get; and that is what he now 
says in so many words was a gratuity—future planning 
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which was to set the whole picture before these people— 
in other words, so you can go before the people andj say, 
“Here is where the building will be, and here is this? and 
here is that”, so you will be able to put over the proposi¬ 
tion. 

That is what lie was attempting to do, to sell them jwith 
the idea; and he was asking seventy-five hundred dollars 
for it. 

Dr. Johnson felt it was sufficiently important to justify 
asking for it. 

But you can read that letter, from the first syllable to 
the very last word, and you will find nothing in it in refer¬ 
ence to any extension fund. 

Now, Mr. Cassell, with an appreciation of that, anc) ap¬ 
parently desiring to use that letter, says, “Dr. Johjnson 
used that as some sort of a camouflage”—that he wasi try¬ 
ing to get it for the extension fund but he used this ias a 
means of trying to get the money out of these people 
1941 for this extension fund—when, as a matter of fact, he 
said to them that he wanted it for that purpose!; be¬ 
cause we offered in evidence letters tending to show jthat, 
having attempted to get that money, they turned him dpwn. 

The Court. You did say in your opening statementj un¬ 
less I misunderstood you, that Dr. Johnson attempted to 
get him paid for this extension work. 

Mr. Hayes. I beg your pardon ? 

The Court. Didn’t you say in your opening statement to 
the jury that Dr. Johnson did attempt to get him some!pay 
for this extension work? 

Mr. Hayes. No, sir. 

The Court. I understood you to say that. 

Mr. Hayes. No, sir. I am sufficiently certain of it to 
say 1 did not say it, with some emphasis. 

The Court. I am not certain. 

Mr. Haves. But if bv anv chance I did say it, it was cer- 
tainlv a definite inadvertence; because I know that! the 
theory of our case is that there was never any promise with 
respect to this so-called extension fund, and that we have 
always said that the work for so-called extension was done, 
as we conceive, under his regular salary, and that thisiwas 
an attempt to get money for a specific project. 


I 

i 
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Mr. Cassel was then urging, as the letter shows, that “if 
this can be done, 1 will be in a position to do this work for 
four per cent.” 

Now, your Honor will note that the ordinary amount that 
was allowed was 5.3 per cent, as a regular Government 
contract; but Mr. Cassell was saying, “Set this pic- 

1942 ture up in this way and I will be able to take it for 
four per cent.” 

The Court. Let me ask this: During what period was 
this property acquired? 

Mr. Hayes. It began in 1929—September, was it not? 

Mr. Magee. Thev started after their first meeting, vour 
Honor, which occurred in July, and they went on up through 
the summer of 1933. That is the extension period. 

The Court. 1 am not talking about the acquiring of legal 
title, but when was most of the property acquired? 

Mr. Magee. Mr. Cassell can tell you exactly. 

Mr. Johnson. It was acquired between September 4, 
1929, and October, 1930—107 pieces had been acquired by 
that time. 

The Court. That was before this letter was written ? 

Mr. Cassell. Mav I sav a word about that? The matter 

* 

of extension was discussed— 

The Court (interposing). I am not discussing the legal 
phases of it; I am just trying to find out what this letter 
meant. 

Mr. Cassell. That is it; that is what 1 want to say. 

The reason why you have the first letter in September, 
1928, is that long before we actually had the money, we 
were discussing this extension problem; because we were 
working on our building program long before it actually 
became effective, as of the program, say, of March 25, 1929 
—long before it was actually set up. 

The Court. I remember vour testimony. You testified 
to that. 

Mr. Cassell. We were working on that thing. 

Actually, the gentleman is now saving that the 

1943 acquisitions began in September. As a matter of 
fact, their own records show that the money was re¬ 
ceived in May and we knew what we were going to do, and 
the acquisitions began actively under these agents and my¬ 
self as of July 1st. 
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Our first settlements came along in September; but! cer¬ 
tainly they do not say that simply because the date on the 
title to the properties was such and such, that meant!that 
was when the work began, we had to do considerable work 
before we were ready to settle. 

The Court. 1 had one thing in mind and vou had another. 

Mr. Hayes. We had in mind your Honor’s question. 
Vou spoke of acquisit ion; and, of course, it is not an acquisi¬ 
tion until it is actually a matter of record. 

The Court. Yes. I remember your testimony. Iiwas 
just wondering why this letter, if it referred to acquisition, 
was written after the property was acquired. That is ivliat 
T had in mind. 

Mr. Cassell. It was not, sir. 

The Court. This memorandum is dated April 1, 1930— 
which, as I understand, is substantially after most oij the 
property had been acquired. 

Mr. Cassell. We were still in the process of acquiring 
property and arranging trusts and mortgages, collecting 
rents, and acquiring property right straight through. | 

And that is the third effort that the president made to 
get me that compensation. 

The Court. Now, gentlemen, the Court is ready foil the 
jury to coine in. 

1944 (At 10:45 o’clock a. m. the jury entered the jury 
box, and the following proceedings were had in tjhcir 
presence:) 

I 

The Court. Ladies and gentlemen, there should be ajeor- 
rection of the record. The difficulty about correcting! the 
record is this: If it is corrected, the jury is apt to inis- 
understand why it is corrected, and is apt to reach a con¬ 
clusion which is not in accordance with what the correction 
means, at all. 

1 1 

The Court, on the 29th of February, made a certain state¬ 
ment of fact which 1 am going to call your attention to 
in a moment. When that statement was made, it wasj be¬ 
cause—my hesitation is simply for the reason that 1 dojnot 
want to be misunderstood; it is necessary for me to nfake 
it. I wish it was not: but when we make a mistake, tljiere 
is only one thing to do, and that is to correct it in the jjest 
way you can, even though you have to stand a chance ol| its 
being misunderstood. 
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The Court made a statement in connection with a certain 
letter and certain other letters and documents. The Court 
made a positive statement. It appears that those letters 
and documents mean one thing; to the plaintiff and another 
thing to the defendant, and that it is the jury’s obligation 
and duty to analyze the papers and to decide for themselves 
whether the plaintiff is correct or the defendant is correct 
in their interpretation of the documents. 

The statement the Court made was this: It was in con¬ 
nection with letters of 1928, 1929, and 1930. The Court 
said, as recorded on page 1001 (reading): 

‘‘It says extra work on extension. That is the language 
of the letter, as you read it. In 1928 the president 
1945 was sent a letter by the witness, in which $5,000 was 
spoken of as extra compensation, and again in 1929, 
and again in 1930. And 1 just do not understand what your 
idea is in undertaking now to say that there was no purpose 
to pay any extra compensation.” 

Now, all the Court wants to sav is this: The Court is 
not expressing any opinion as to whether the plaintiff is 
right or the defendant is right. The Court is only saying 
this: The Court said something that it should not have 
said. The Court has ascertained, after thinking about it, 
that the Court made a remark that it should not have made. 

Of course, the Court is supposed to be infallible; but, 
unfortunately, that is not true; the Court can make mis¬ 
takes, and I should not have made that statement. 

All I want you to do is disregard it and not reach any 
conclusion as to what I have in mind: because I have noth¬ 
ing in mind except that I did something I should not have 
done; and I want to correct it. 

Now, then, so much for that. 

On vesterdav, Dr. Johnson testified about the contract 
between Howard University and Mr. Cassell, made in the 
summer of 1933, and he also testified regarding what the 
University had in mind and what he said Mr. Cassell had 
in mind when that contract was made. 

After the jury left, yesterday we went into that matter 
as thoroughly as we could; and the Court has considered 
it, since, verv thoroughlv. The Court’s ruling is this: That 
Dr. Johnson’s testimony cannot be considered by the jury 
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as indicating any payment or compromise or settlement 
made with Mr. Cassell by virtue of the terms of thi$ 1933 
contract. 

1946 One reason for that is that that testimony would 
be in derogation of the terms of the contract itself; 

because the terms of the contract provide that he sliotild be 
paid a certain amount of money—reckoned in percentages 
—for certain work done and not for this extension \jrork. 

Therefore, no testimony can be offered that he wa$ paid 
for this extension work when he received payment fcjr this 
1933 contract. 

Another reason is that the defendant, in its pleas-j—that 
is, the Howard University in its pleas—does not clainji pay¬ 
ment. Howard University claims that the extension! work 
was done in pursuance and as part of the plaintiff’s! work 
for which he received a salary; and, therefore, anyjclaim 
of payment would not be in accordance with defendant’s 
pleas and could not be offered as a part of its case. 

The onlv thing that that testimony is admissible jfor is 
this: for whatever the 
that the work done by 
was done as part of tile work done within the contempla¬ 
tion of the salarv which he was receiving. It is admissible 
for that purpose, and only for that purpose. 

Now, have I made it clear to the jury? 

A Juror. Verv. \ 

* 

A Juror. Yes, sir. 

The Court. Now, proceed, please. 

Tomorrow, ladies and gentlemen, the jury will not sit. 

One member of the jury has to go to New York. This (’ourt 

takes this position as regards jury duty: It is very beces- 

sarv and it is fundamentally necessary that wei have 
• * • m \ 

1947 good juries. In order to have good jurors,j they 

have to feel that they are going to be treated pght. 
Here is a man who has an important business engage¬ 
ment in New York, tomorrow. The Court thinks the] jury 
ought to understand that when that condition exists, the 
Court is going to cooperate and be helpful. For that rea¬ 
son, the case will not be on trial again until Thursday liiorn- 
ing. 

194S (Thereupon, Dr. Mordecai W. Johnson resumed 
the stand and testified further as follows:) 


jury thinks it is worth as indicating 
Mr. Cassell on this extension work 



1368 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


Mr. Hayes. Shall we proceed now? 

The Court. Proceed. 

Bv Mr. Haves: 

Q. Dr. Johnson, there has been in this case a reference 
to a so-called Goff transaction, and Mr. Cassell in his testi¬ 
mony attempted to relate that to the maintenance situation. 
Will you tell us, sir, as to whether or not there was any 
relationship and what the Goff transaction was? A. The 
Goff transaction happened within the maintenance depart¬ 
ment, but it was in no sense a determining factor in the 
discontinuance of maintenance. 

The Goff matter was taken up in December, 1931. At 
that time the trustees had piled up on them four major 
building projects: a chemistry building, costing $390,000; 
a class-room building, costing $460,000; a library, cost¬ 
ing $800,000; a heat, light, and power tunnel, $225,000—1 
mean five; emergency construction, $200,000. None of 
those projects had been finished, and, as a matter of fact, 
the preliminary plans and specifications bad not been pre¬ 
sented on some of the projects, and on no one had con¬ 
struction begun with the exception of the two smallest ones. 

The trustees felt, therefore, they were getting in a dan¬ 
gerous situation and that if they did not proceed to get these 
major contracts out of the way with some speed they would 
run the risk of losing the money. They felt, therefore, that 
they had to take all steps necessary to simplify the archi¬ 
tectural work, and they, therefore, voted on Decem- 
1949 bet* 16, as I recall, 1931, that maintenance be de¬ 
tached from the architect’s office and be put under 
independent auspices. 

Now, the interesting thing is that the first approaches 
to the trustees on the Goff case took place on that day, 
that the settlement of the case which went to court did not 
take place until April of the next year, so that whatever 
emotional complications were involved were involved after 
maintenance had been voted away, so that it had nothing 
whatsoever to do with the determining factor in the main¬ 
tenance separation. 

Q. Now, Doctor, what was the determination of that Goff 
case, as far as the court matter is concerned? 
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Mr. Hayes. I might say this: This matter is a matter of 
record here in the police court, and 1 am perfectly cogniz¬ 
ant of the fact that the proper way to prove it is by! get¬ 
ting the records. 1 do not undertake to do it because i 
understand the plaintiffs themselves concede that this| case 
was dismissed. 

Mr. Magee. On one condition. 

Mr. Hayes. Well, now, if there is any condition jjbout 
it, then I had better get the record. 

Mr. Magee. The condition was that he get the !mis¬ 
applied money back. 

The Witness. That is not true. 

Mr. Hayes. We get into a controversy. 1 anticipated, in 
the light of the statement that had been made bv the plain- 
tiff, that there would be no difficulty. However, 1 will get 
the record before the case closes. 

The Witness. May I suggest that you have a copy of the 
record right there that was taken by the stenographed? 

Mr. Hayes. I do not want the stenographic 
1950 record; I want the official record showing the|dis¬ 
position of the case. 

Bv Mr. Haves: i 

i 

Q. You were present at the time, Doctor? A. Indeed. 

Q. Will you tell us, sir, as to how it was disposed of ?j A. 
The persons who desired to inflict punishment upon! Mr. 
Goff actually took the matter out of the hands of the Uni¬ 
versity and put it into the courts. After the court had lizard 
the plaintiff’s case—it was then construed as the Govjern- 
ment’s case—the court called in the jury and told the jury 
that the Government’s case lacked certain proper elements 
that it needed to be conclusive and that he took the respon¬ 
sibility upon himself for a decision in favor of the defend¬ 
ant, without hearing the defendant’s side. 

Q. In other words, vou mean that there was a directed 
verdict? A. A directed verdict on behalf of the Howard 
University, without qualification. 

Mr. Hayes. If your Honor please, I will follow it iqj) by 
the record tending to support that situation. 

Bv Mr. Haves: 

i 

Q. Doctor Johnson, there was also some suggestion 
in the testimony that there was an investigation madd bv 

* ^ i * 

1 

| 

i 

i 

i 
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the Interior Department, which has been urged as being 
the occasion for some alleged bitterness between yourself 
and Mr. Cassell. Will you tell me, sir, as to whether or 
not, in the first place, there is such a bitterness, from 
your own point of view, and, secondly, will you explain to 
us about the Interior Department investigation * A. 

1951 1 may say that from my point of view with regard 
to Mr. Cassell, my relations with Mr. Cassell are as 

they always have been—very cordial relations. I have 
verv high regard for the abilitv of Mr. Cassell. I think 
he is certainly among the first three architects in the negro 
race. I so regarded him and so regard him today and have 
the highest respect not only for the work he does but for the 
manner in which he does it, and I always have had it. 

If there have been any differences between Mr. Cassell 
and mvself as Mordecai Johnson, I am not onlv Mordccai 
Johnson, but I am president of Howard University. As 
president of Howard University I have to meet actual ob¬ 
jective situations which arise in relation to Howard Uni- 

versitv. In some of those situations I have had to make 
% 

recommendations which were not pleasant to Mr. Cassell. If 
I could have avoided making recommendations unfavorable 
to Mr. Cassell, I certainly would have done so. It cam give 
no man any pleasure in making recommendations regard¬ 
ing a man whom he regards highlv and favorablv, but a 
man must do his duty, and when it comes to a question of 
recommending moneys, recommending awarding of con¬ 
tracts, a man has a duty to the public which he must dis¬ 
charge, even if it develops an unpleasant relationship with 
his own son. 

As to the Interior investigation, I may say that 1 am 
very glad that it took place, because as a result of it we 
have better relations with the Interior Department than 
ever before, and so far as I am concerned, I have the con¬ 
fidence of the Secretary of the Interior in a solid way as a 
result of that investigation, much more solid than I had be¬ 
fore that time. 

The major matter in this investigation was a mat- 

1952 ter affecting the disposition of some thirty-one items 
on an appropriation to Howard University for alter¬ 
ations and repairs in various divisions of the institution. 
It was a Public Works appropriation, but the language in 
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which il was set up was practically the same as the language 
set up in the maintenance items of the general ejxpense 
appropriation of Howard Universtiy. 

The treasurer of Howard University was a new plan at 
that time, and he assumed that the same practices! which 
the University followed with respect to regular appropria¬ 
tions for maintenance could be followed with regard to 
Public Works appropriations for maintenance, namely, that 
you could modify the items of the appropriation jin any 
way that necessity required, so long as you did not I exceed 
the appropriation. 

This he did openly, by making recommendations, jjmd the 
executive committee of the Board of Trustees having those 
recommendations passed, and then in the act of executing 
the process he made other changes. He understood that 
with the W. P. A. in such matters, just as with the regular 
Government processes, he could report and secure approval 
of these changes after they had been made. 

Xo secret investigator found out what he did. jHe re¬ 
ported what he did in detail to the Federal Govermhent in 
a memorandum prepared by him, in which he requested the 
approval of the Secretary of the Interior. 

When an investigator came out to Howard University on 
another matter he discovered the existence of this situation, 
and lie was put on the scent to find some malfeasance in 
office. He thought he had it, and he yelped loud fo that 
effect. He made reports to the Secretary of ^he In- 
1953 terior to that effect and made unfounded assertions 
in several directions, every one of which afterward 
was disproved exactly, so that when the Secretary!of the 
Interior finally faced the situation, he faced simply tin* 
technical situation that changes had been made in jail ap¬ 
propriation prior to approval for the same by the Secretary 
of the Interior. 

Now, the Secretary of the Interior had a standing ar¬ 
rangement with Howard University whereby on any item 
whatsoever if the Secretary of the Interior did pot ap¬ 
prove, Howard University would pay for it. Howard Uni¬ 
versity did not wait for the Secretary of the Interior to 
demand it. The moment he said he would not approve, 
the trustees voted that the amount be paid by Howard Uni¬ 
versity. 


I 
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The Secretary of the Interior lias said, over his signa¬ 
ture, time and time again, and in public address, that he 
found no malfeasance, no dishonesty, no moral obliquity 
of any kind, and the trustees of Howard University have 
voted their unanimous confidence in the treasurer of How¬ 
ard University and have advised the Secretary of the In¬ 
terior so in writing. 

The said treasurer is still in office, the said superintend¬ 
ent of buildings and grounds is still in office, the same presi¬ 
dent is still in office and has had repeated indications from 
the Secretary of the Interior that he has his confidence. 
Moreover, I have, both in writing and from the word of 
the Secretary of the Interior, that the procedures followed 
in this investigation were entirely repulsive to him, that 
he has given orders to his men that never again shall such 
an investigation of this kind take place. He has assured 
me that no such procedure as that will ever again 

1954 be followed in relation to Howard Universitv. 

•> 

Q. Doctor Johnson, there was also, as part of this 
investigation, a suggestion made about a failure to prop¬ 
erly pay employees. What happened with respect to that 
element of that investigation? A. The investigator ac¬ 
cused the treasurer of Howard University of holding out 
on tile wage of employees under the Public Works Adminis¬ 
tration act and said that instead of paying them the moneys 
which they were due under the Public Works Administra¬ 
tion act, he forced them to accept lower pay, according to 
the wage scale at Howard University. 

Howard University was so interested in that matter that 
it asked the Secretary of the Interior to call a special con¬ 
ference, and we did call a special conference, and in that 
special conference we actually worked out in detail a sum 
of money, approximately $8,000 in wages, which appeared 
to have been due the men, but which was withheld from 
them, and we agreed that if that was the case we would 
pay it. 

We went back home and called the first man in and said, 
“Now, make your application on this basis.” He made his 
application on that basis and the comptroller turned him 
down fully and said that under the Public Works Adminis¬ 
tration Howard University not only did not contract with 
him for any higher wage, but was not required to do so by 
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the Public Works Administration act and that it ow^d him 
nothing more, therefore. j 

No other man applied- The entire foundation bf the 
accusation was entirely destroyed by the ruling of the 
Comptroller General himself. 

Q. There has also been brought into this caise the 

1955 suggestion of the relationship of a firm called Hege- 
man-Harris. What was the reason for their being 

brought into the picture, and under what authority!? A. 
The Hegeman-Harris Company is an eminent construction 
firm in the city of New York which has specialized jfor a 
number of years in what they call cost-plus contract^—not 
cost-plus architectural contracts, but a cost-plus j con¬ 
tractor’s contract—that is, they go into the business of 
managing the construction of major projects, such ajs, for 
example, the R. K. 0. Building in the Rockefeller Center in 
New York. They constructed it. They go into- the business 
of taking the architect’s plans when they are finished and 
managing the construction of projects in such a way ias to 
avoid the duplication of sub-contractors. j 

For example, they made this kind of proposal to Howard 
University, which Howard University did not accept: They 
said, “You have four buildings here. If, when your archi¬ 
tect’s plans are over, you construct all of those four bjuild- 
ings at the same time under separate contracts to each j con¬ 
tractor, this is what you will have: you will have! one 
plumber on this job, one plumber on this job, and! one 
plumber on this job, and one plumber on that job. You! will 
have four different plumbers. You will also have four differ¬ 
ent. plastering organizations. You will have four different 
concrete organizations. Now,” lie said, “the way to do busi¬ 
ness with clients is to manage that situation, so- that inj re¬ 
gard to all four of these buildings, you will have only join* 
plumbing contract, one plastering contract, one concjrete 
contract. In that way both you and the Government 

1956 will save ten per cent of the entire money expended 
on the building and that will go into the building 

itself.” ' ! 


On his own basis he approached the Interior Department 
in that manner, and the Department of the Interior, after 
consulting with the Public Works Administration, told the 
Hegeman-Harris Company that “We have not been able 
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to make up our minds to use that kind of a construction 
contract in Government business. We can’t do it. We 
must proceed under the competitive contractor’s plan." 

Now, our relationship with Hegeman-Harris had nothing 
whatsoever to do with that kind of contract. We were 
having difficulty at Howard University with regard to the 
contracts. For example, on the class-room building we 
found one subcontractor who was putting in some im¬ 
portant work in a manner obviously contrary to the speci¬ 
fications. We sent our man to him and to the architect and 
requested that he put that piece of work in according to 
the specifications. He politely said that he would do so, 
but the next morning we found him putting that work in 
again, without conforming to the specifications, and we 
approached him and the architect again. 

The next day we found him putting it in again, without 
conforming to the specifications, and we came to the con¬ 
clusion that we needed somebody on that situation to see 
that contracts were performed according to the specifica¬ 
tions. 

We were also facing situations in which, by direct rela¬ 
tion between the architect and the Department of the In¬ 
terior, additional appropriations of Howard University's 
monev were being made to contractors without Howard 
Universitv knowing anvthing about it. Then we were called 
upon afterwards to approve what had been done be- 
1957 forehand, although all the time we had the legal 
responsibility, so the trustees made up their mind 
that they needed somebody to be on the job to see that 
situations of that kind did not occur, and that if they did 
occur bv necessitv, the best interests of Howard Universitv 
would be protected. 

Moreover, in the third place, we were having difficulty in 
getting schedules of performance from contractors. Al¬ 
though the contracts provided that the architects should 
give us a schedule of performance, we could not get it, 
so that we could never know with regard to plans just 
whether, if we paid to a certain schedule, the money was 
going to last long enough to last the building. We felt, 
therefore, that we needed an expert in that situation to 
keep us advised of the actual progress on the work in rela¬ 
tion to the money available, who would keep us advised 
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as to whether we should retain the ten per cent as in our 
contract or whether we could risk paying to withhold only 
five per cent. 

Now, they were the difficulties we were having, and jl told 
—there is one more. We were having difficulty in the! mat¬ 
ter of extra payments. For a period we just had a perfect 
flood of demands for extra payments from the architects, 
from the engineers, and from the contractors. Our treas¬ 
urer himself was no architectural expert. He was doing 
his best to appraise those claims in the light of the knowl¬ 
edge that he had. He was accused of being personally 
biased. 

The trustees felt that they should deliver him froiji the 
necessity of standing in that situation, if they could. They 
felt, therefore, that they ought to get a second party to stand 
in there who had no relationship to- Howard | Uni- 
1958 vcrsitv and who, whenever the claim for extras came, 
would take that claim himself, quite apart froth any 
personal relation with Howard University, and determine 
that claim in relation to the merits of the situation. 

Now, all four of these things, and several others which 
I won’t undertake to name, caused the trustees to feelj that 
over the $2,000,000 worth of work they needed to takj? ad¬ 
vantage of that element in the contract which said that any 
time that Howard University wishes to do so, it may em- 
ploy independent architectural and engineering supervi¬ 
sion for the protection of its own interests. We took ad¬ 
vantage of that element in the contract, which wasj our 
right, and we secured from the General Education Bjoard 
and from other private sources approximately $30i,000, 
which we paid out of our own private funds to have! this 
firm of Hegeman-Harris do three major things for us: j 

Number 1, to have on the job an expert who would ijiove 
from building to building and see to it that the specifica¬ 
tions of the contract were fulfilled according to the contract 
itself. 

In the second place, someone who would look after all 
payments to the contractor and to the architect, from! our 
point of view, and give us recommendations on them when¬ 
ever those payments caused difficulty, and in the third place, 
to give us major advice regarding elements of the plans 
and specifications when the trustees were in doubt. 

I 


I 

i 
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What we had, therefore, was simply high caliber pro¬ 
fessional advice. Xo competent man ever fears to be con¬ 
fronted with that kind of advice. 

(J. Now, Doctor, this $30,000 to which you made refer¬ 
ence covered a period of what length of time? A. 

1959 About three years. 

Q. All right, sir. Now, Doctor, there came a time, 
I believe, on October 21, 1935, when Mr. Cassell’s communi¬ 
cation to Dr. Tobias, I believe, brought into the picture his 
claim with respect to this alleged extension fund. Will 
you tell me, sir, as to whether or not after that time there 
was ever any official acknowledgment of that debt by the 
University? 

Mr. Magee. I do not see how he can answer this. It 
calls for a conclusion. 

Mr. Hayes. I withdraw it, your Honor. 

By Mr. Hayes: 

Q. Doctor Johnson, after the time that this claim was 
presented were you personally in attendance at all the 
meetings of the executive committee and the Board of 
Trustees? A. Yes, sir. I have attended everv meeting 
of the executive committee of the Board of Trustees, of 
the finance committee of the Board of Trustees, of the 
Board of Trustees itself, with the exception of one period 
of some twenty-one days in 1939, when there may have been 
one meeting of the finance committee from which I was 
absent. 

The Court. You have special reference to the extension 
committee, have vou not? 

Mr. Hayes. Well, not only the extension committee, if 
your Honor please, no. With respect to this particular 
question, I have reference rather to what would probably 
be termed the executive committee and the Board of Trus¬ 
tees, because I want to show— 

The Court (interposing). Proceed; I just did not know 
and I wanted to find out. 

1960 The Witness. I will add the extension committee. 
I will say I attended every session of the extension 

committee. 
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Bv Mr. Haves: 

1 V 

i 

Q. The reason 1 did not include the extension committee 
is that the extension committee went out of being some time 
in April of 1933. A. April 1, 1933. 

Q. My question was directed to something that happened 
afterward, in 1935, and therefore 1 did not include tjhe ex¬ 
tension committee. A. Yes. 

Q. Will you tell me, Doctor, as to what, if any], pro¬ 
cedure was had with respect to these claims which Mif. Cas¬ 
sell presented on the 21st of October, 1935, in any of] those 
official meetings? 

Mr. Magee. If we are going to have the actions ofj those 
committees, I think we ought to have what was done by 
them. 

Mr. Hayes. If he was present there he can testify to 
what occurred. 

The Court. The plaintiff has been allowed to offer! testi¬ 
mony with respect to what happened in a meeting attended 
by Dr. Tobias and two others, if 1 remember. He said he 
made a categorical statement that “You will be paid] some 
time in the fall of 1935.” 

Mr. Magee. That is right. 

The Court. If that is the meeting that Mr. Havds re¬ 
fers to— 

Mr. Magee (interposing). Xo; he is referring to jmeet- 
ings after that. 

1961 Mr. Hayes. But the point of it is that if Mrj Cas¬ 
sell can testify to what occurred in a meeting at 
which he was present, Dr. Johnson can testify to what oc¬ 
curred at a meeting at which he was present. 

The Court. That is the basis of my ruling. 

Mr. Haves. That is what I thought vour Honor’it rul- 
ing was. 

Bv Mr. Haves: j 

Q. In the first place, were you present at the mdeting 
to which reference has been made with respect to aj 11 al¬ 
leged statement of Dr. Tobias? A. Yes, I was theije. 

Q. Was there a statement made by Dr. Tobias tp the 
effect that Mr. Cassell was to be paid? A. Xo, sir j Mr. 
Tobias has said that he never made such a statement at 
any time. 
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Q. Will you go ahead and answer the question which 1 
originally asked you, as to what, if any, official action was 
taken at any of these meetings at which you were present. 
A. The first action—Mr. Cassell presented his claim on 
October 21,1935, along with nine other claims. The Board 
of Trustees referred these claims to the executive commit¬ 
tee of the Board of Trustees. The Board of Trustees sat 
the next dav. They referred all these claims to the execu- 
tive committee of the Board and told the executive com¬ 
mittee that they had the power to settle these claims and 
suggested to the executive committee that tliev might use 
arbitration, if they thought it was necessary, if no other 
method were provided. 

The executive committee of the Board of Trus- 
1962 teees then had the president to consult Mr. Cassell 
about arbitration, and Mr. Cassell, replying on No¬ 
vember 15, 1935, stated that he could not agree to arbitra¬ 
tion for some of his claims— 

Mr. Magee (interposing). These letters are all in evi¬ 
dence. If we are going to use correspondence, I think the 
letters should be produced. 

The Court. If it is going to be objected to the letters 
will have to be exhibited and read. 

Mr. Hayes. I did not know he was testifying to a letter. 

The Court. If he is testifying to a conversation, he may 
test if v. 

Mr. Hayes. That is what I thought he was testifying to. 
I may be in error. 

The Witness. Yes, I was testifying to a letter of No¬ 
vember 15, 1935. 

Mr. Hayes. Mr. Magee is perfectly correct about it. 
By Mr. Hayes: 

Q. What letter was it? A. November 15,1935, Cassell to 
Johnson. I think it has been read in evidence. 

Mi*. Magee. I think it has. 

Bv Mr. Haves: 

Q. Doctor, can you help me find that letter? A. Have 
my other papers come? 

Q. Yes, they are all here. A. I can find it in three min¬ 
utes, I think. 
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(The witness left the stand and produced a document, 
after which he returned to the stand.) 

The Witness. This is it. I have the letter,! your 
1963 Honor, and it is dated November 14, 1935. I \j*as in 
error by one day in my memory. 

Mr. Magee. Read the letter, Doctor. 

The Witness. This letter—Do you wish to have it jread l 

Mr. Magee. Yes, 1 think that is the best evidence.! 

The Witness (reading). 

“Answering your verbal inquiry of November 13,i 1935, 
as to whether or not in the matter of the settlement pf my 
claims against the University which claims were presented 
to special trustee committee on October 21, 1935, I \jcould 
agree to the principle of arbitration, I have the following 
comment to make: 


< i 


I would agree to- the principle of arbitration 


as a 

method of proper, fair, and expeditious settlement of the 
claims in question, PROVIDED, said arbitration takes such 
form and scope of activity as this: 

“(a) The claims which I have against Howard Univer¬ 
sity for extra compensation due for extra services oh my 
architectural contracts for the Chemistry, Power Plant, 
Education Class-room, and the Library buildings arp not 
subject to arbitration in such a form as you mention!; the 
contracts themselves set up a method of settlement of any 
questions in which the Department of Interior acts nf the 
final authority. This would excluse consideration of these 
items any such arbitration as you mention. There iis no¬ 
reason why these items can not be immediately disposed of. 
“(b) It would seem to me that such arbiters, if and \jvhen 
chosen, should not have among them members of the 
1964 board of trustees of Howard University. 

“ (c) It would seem to me proper that if arbitration 
is gone into as a means of settling these claims, two arbiters 
—one chosen by the University, and one by myself would 
first be appointed and that these arbiters would then pro¬ 
ceed to hear the case, and in case of disagreement bet\yeen 
the arbiters each of the two original arbiters would limve 
an equal voice in selecting a third arbiter. 

“(d) It would seem to me, further, that the arbitrajtion 
itself, if engaged in, should be in two distinct sections,jone 
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which deals with a settlement of intangible damages which 
I have suffered as result of mv money’s being withheld, as 
outlined in the first section of my report of October 21, 
1935, to Dr. Channing II. Tobias; and second, should deal 
with mv tangible claims for mv services in connection with 
the University’s Extension Project, and other things, as 
outlined in my report, in the second section of my report 
to Dr. Channing H. Tobias.” 

I replied to this—I think it will not be necessary to pro¬ 
duce it, but if I may have it, I will read it. 

I replied that 1 would be very glad to bring his views 
to the attention of the executive committee, but in the 
same manner, in conformity with what he says here, I 
would proceed at once to see that his claims on these build¬ 
ings were expedited, and I did. I will wait for that letter. 

(A document was handed to the witness.) 

This is dated November 19, 1935 and I mav sav with 
regard to this letter that the unfortunate fact about 
1965 it is that I asked Mr. Cassell for this response so 
that I could bring his response to the attention of the 
executive committee of the Board of Trustees meeting in 
New York on the 15th of November. I would, of course, 
have to leave for that meeting not later than midnight. Mr. 
Cassell's response was dated to me on November 14, but 
got to my office on November 15, after I had left for New 
York, so that it was impossible to give his letter considera¬ 
tion in the New York meeting. 

T answered then, and this accounts for my reply coming 
on the 19th, instead of on the 15th: 

“Dear Mr. Cassell: 

“Please allow me to acknowledge and to thank you for 
vour letter dated November fourteenth. I shall bring vour 
views to the attention of the Executive Committee of the 
Board of Trustees at their next meeting. Meanwhile, 1 
am going forward at once to have the tangible claims, 
which you have presented on your ovm behalf and on 
behalf of the consulting engineers, appraised so that the 
Executive Committee may be in position to present a com¬ 
prehensive memorandum, with recommendations bearing 
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upon them all, to the Department of the Interior within the 
shortest possible time.” 

That I did and his tangible claims were then referred— 
that is, on these buildings—were then referred to the Build¬ 
ings and Grounds Committee of the Board of Trustees, 
which appraised them very carefully, and after appraising 
them very carefully, made recommendations that each and 
every one of them be allowed as Mr. Casseljl had 
1966 claimed. 

They then carried that recommendation tb the 
executive committee, and the executive committee vojed to 
recommend the same to the Department of the Interiof, and 
the recommendation was made. 

As touching his intangible claims, the Buildings and 
Grounds Committee of the Board of Trustees, reporting to 
the executive committee under date of December 10,j 19.35, 
—I will be glad to get that minute, if there is any doubt 
about it— 

Mr. Magee (interposing). You have already read it 


once. 

The Witness. Thank vou, sir. 

Under date of December 10, 1935, when the Buildings 
and Grounds Committee reported on these claims, it said 
to the executive committee, “This disposes of these claims 
on these buildings. \Ye do not have at our disposal in¬ 
formation enough to make an appraisal of the othdr in¬ 
tangible claims. We ask the executive committee toj give 
directions that information be furnished.” 

In accord with that request of the Buildings and Grounds 
Committee, two procedures were taken. The president 
asked the treasurer of the University to gather alii the 
material on the intangible claims for damages, and he jpsked 
Mr. Cassell himself to furnish such further evidence jis he 
had in his possession to support his extension claim.j 

The treasurer did what was asked of him and he] pre¬ 
sented a memorandum of all the actions referring to the 
claim for damages, but Mr. Cassell declined in writing to 
present any further information regarding his extension 
claim. So that the effort of the trustees to get enough in¬ 
formation in their hands to determine whether a 
1967 legitimate claim existed was estopped by Mr.] Cas¬ 
sell himself, so that the trustees never at any]time 
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had iii their possession sufficient information to know on 
what grounds Mr. Cassell based his claim. They, there¬ 
fore, never acknowledged the existence of the debt, be¬ 
cause they were never in position to know the grounds on 
which it was based. 

Bv Mr. Haves: 

•> * 

Q. Now, let us say a word with respect to this Miller 
situation, passing from that. 1 want to offer you, sir, the 
minutes of the executive committee— A. (Interposing) Fi¬ 
nance committee. 

Q. Doctor, I want to offer you this minute and to indi¬ 
cate to the jury who was present, where that meeting was 
held, and what took place with respect to it (handing a 
document to the witness.) A. This is a meeting of the 
finance committee of the Board of Trustees of Howard 
University, held at the president’s office, at 7:30 o’clock 
on the morning of Monday, April 9, 1934. The persons 
present were C. H. Tobias, Dr. Sarah Brown, a woman 
physician, member of the committee, Mordeeai Johnson, 
ex officio, and Mr. T. L. Hungate, chairman of the Board of 
T rustees. 

Q. Now, is that how the finance committee was at that 
time constituted? A. Yes. There was another member of 
the finance committee. 

Q. Who was that’ A. Dr. Cook was a member and Dr. 
Sarah Brown was a member. The distinguished Mr. Cob- 
ley referred to was long dead. 

Q. Where was this meeting held? A. This meeting was 
held in Washington, District of Columbia, on the 
1968 campus of Howard University, in the office of the 
president, on the second floor of the Carnegie Li¬ 
bra rv building. 

Q. Was Dr. Miller at that time present? A. He was 
present, at his own request. 

Q. Was it at that time that the Miller transaction was 
concluded, and if so, will you state the action which so con¬ 
cluded it? A. That was the time it was concluded. Dr. 
Miller entered the room and himself proposed the basis of 
the solution. 

T may explain, so that the jury will have the background 
—and the Court—that the difficulty with regard to the 
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Miller transaction was a difficulty regarding the size of 
the compensation demanded by Dr. Miller. As I halve in¬ 
dicated to you before, we sent Mr. Cassell to Dr. Miller 
because he was one of our aged employees, a man who had 
been in the service of the University practically all pf his 
life, and we wanted to save him a commission oil his 
property, so that he could have a net income from jit. 

lie paid something between seven and eight thousand 
dollars for that property, but when he told us wliat he 
wanted for it, he said he wanted $40,000 and five yearj* free 
tenure. 

Now, in the preliminary meetings of the extension! com¬ 
mittee, the extension committee said, “Oh, no, we canjt x>av 
anything like that. Why, that is too much,” and we asked 
that lie secure an appraiser—a public appraiser—for his 
property to see what it was worth, and we paid, oursjslves, 
for the appraisal. 

The appraisal came back, as I recall, something 
1969 like—well, I don’t remember the exact sum, but it 
was way below the $40,000, but Dr. Miller held out 
on his $40,000 and five years free tenure, and on the round 
robin that Mr. Cassell mentions, three members of the 
extension committee agreed, but if you will notice that 
round robin, it does not carrv mv signature. 

It did not carry my signature for the reason that I 
thought that that round robin agreement ought not to be 
crystalized, that the University was being placed in a| dan¬ 
gerous public position, being about to award to one of the 
members of its own staff a sum of money and other finan¬ 
cial considerations for his property which would probably 
ho interprctatcd by the donor and by the public as iiji the 
nature of a heavy gratuity. Any administrator woujd be 
deeply concerned about such a matter. 

T took it to the executive committee of the Boaijd of 
Trustees and asked them, under the circumstances, tj) re¬ 
view the work of the extension committee in this respect. 
I finallv went to the chairman of the Board of Trustees 

• # j 

and undertook to have the Board of Trustees review the 
action. It was finally referred to the finance committee, 
and the finance committee, at its first meeting thefcon, 
took the adamant position that it would under no circum¬ 
stances agree to more than one year free tenure, thjat it 
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did not want to agree to the $40,000, but inasmuch as there 
had appeared to be tentative agreements on that point, 
they would have to go that far, but they certainlv would 
not give any five years free tenure. 

Dr. Miller held out for a long time and got assistance 
from every direction, including Mr. Cassell, and he literally 
bombarded the Board of Trustees and the president and 
the finance committee and every committee as long 

1970 as he thought there was any chance of getting every¬ 
thing that he asked for, and he was relying on Dr. 

Tobias to be the final ace that would get it for him. 

But when he got in this committee in the president’s 
office Dr. Tobias told him very frankly, “Now, Dr. Miller, 
you may as well disabuse your mind of the thought that I 
am ever going to vote for any such proposition." 

Then Dr. Miller smiled and said, “Well, gentlemen, I 
guess it is a little too much, and I have come in here this 
morning to make a proposition, and if you will give me 
the one year's free rent, I will pay sixty or seventy-five 
dollars a month for the house for the rest of the time. 

There was a discussion and finally the trustees, as the 
best way out of a very difficult situation, agreed to that 
proposition. 

Q. Will you read, Doctor, the action of the finance com¬ 
mittee? A. And the action is “that the University pur¬ 
chase the Kelly Miller property, lot 802, square 3068, other¬ 
wise designated 2225 Fourth Street, Northwest, for $40,- 
000 cash and one year free tenancy to the present owner 
from the date of the completion of the sale.” 

At the same time and as part of the above purchase the 
committee voted “that the University execute a lease to 
Dean Kelly Miller for rental of lot 802, square 3068, other¬ 
wise designated 2225 Fourth Street, Northwest, to him, at 
the expiration of the period of free tenancy for one year, 
at a rental of $720 per year, subject to renewal annually 
at the option of the University for a period of four years, 
with provision in each lease to give the University 

1971 occupancy upon six months’ notice.” 

Q. Dr. Johnston, there has been testimony by Mr. 
Cassell to the effect that during the period for which claim 
is being made in this case that he was engaged, or at 
least during some of that period, in work in Baltimore, 
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Richmond, and additional work in Washing-ton, outside of 
his University duties. Will you tell me, sir, if and jwhen 
the University came to know of any such action oi'i Mr. 
Cassell’s part? A. The president of the University did 
come to know some of these projects, but he always came to 
know of them after the plans and specifications had! been 
finished and the job had been started, so that the jmain 
work that Mr. Cassell had done on the thing had j been 
done and the rest of the work to be done could be doiie by 
a hired clerk of works who had no relation to- Howard! Uni- 
versitv whatsoever. 

The work was not done in the office of Howard ; Uni¬ 
versity during the regular time and, as far as I know) was 
done by Mr. Cassell at night, at home, and with the assist¬ 
ance of persons whom he employed out of his private ijurse. 

The question which confronted the University iwas, 
“Well, now, what are you going to do- in this situation? 
In the first place, the work has been done, you can’t bndo 
it, and, in the second place, in employing this mail, al¬ 
though you have him on full time, you did not tell him] that 
he had to perform his work according to any specific sched¬ 
ule. If, by his own smartness and what we call husjtling 
spirit, he can make a way, by the use of his own labors) and 
by the use of other persons whom he employs, to do a jittle 
project over here and one over there, shall the University 

sav he shall not do it?” 

* v , | 

1072 And I took the same attitude toward that that I 

had taken toward a dean who goes out and delivers 
a speech and gets fifty dollars for it; if he does his wo(k at 
the University and delivers his speech at any time wjhieli 
does not interfere with the work of the University, we have 
no claim on that fifty dollars. That is due to his unujsua! 
hustling spirit and his relation to the public, so 1 never 
made an issue of it in the Board of Trustees. I did] not 
think that wo could make an issue of the work being dione. 
nor did I think that the issue was desirable, inasmuch iis it 
was not being done in interference with anything that we 
were requiring Mr. Cassell to do- as a full-time employee. 

Q. Now, Doctor, there has been reference made t!o a 
seventeen-year audit by the Comptroller’s office. Have|you 
made any investigation with respect to that audit, and if 
so, with what result? A. I have made inquiry, both through 
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the treasurer of the University and personally through the 
Department of the Interior, as to whether any such final 
audit of the work of Mr. Cassell at Howard Universitv 
has been made by the Comptroller’s office. I have been 
advised both by the Department of the Interior— 

Mr. Magee (interposing). Do you have this advice? 

The Witness. Yes. 

Mr. Magee. Are you testifying now to advice.' 

Mr. Hayes. He is testifying in the same vein that Mr. 
Cassell testified, that he had certain advices as to what 
this particular alleged seventeen-year audit showed and 
some alleged amount that he claimed that the audit showed 
that he had saved to the University. If he can testify to 
his information, Dr. Johnson, in the same vein, can 
1973 testify to what his information was. 

Mr. Magee. Your Honor knows about that report. 
It was subpoenaed. That is the situation we had discussed 
in your Honor’s office. I waived bringing it in because 
they said it was privileged and they did not want to make 
it public. 

Mr. Hayes. I was not a party to the conference to which 
you make reference, and I accept it as being correct, but if 
there is an audit which is private and therefore not able 
to be brought to the attention of the jury, certainly if Mr. 
Cassell has been allowed to make comment with reference 
to it, Dr. Johnson, in the same vein, ought to be allowed to 
tell what he had learned. 

The Court. Proceed, gentlemen. 

The Witness. I naturally inquired of my superior officer 
in the Department of the Interior as to the existence of 
such an audit and I advised him that quotations had been 
made against the interest of Howard University in this 
Court, and were a matter of record, from a seventeen-year 
audit of the Department of the Interior—relations of the 
Department of the Interior to Mr. Cassell, and I took the 
position with my superior officer that if members of the 
opposition could see that report and learn its contents and 
quote from it, everyone of them, in the Court, that Howard 
University ought to get hold of that audit in its own hands 
and bring that audit into this Court and see what the actual 
quotations are. 
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The Court. Mr. Hayes, was this information received 
since this suit has been on trial? 

Mr. Hayes. I understand, if your Honor is asking for 
niv own knowledge with respect to it, that there was certain 
information which Dr. Johnson had prior toi that 

1974 time. I understand, further than that, that whcjn tin* 
testimony was had he then took the step whk|h Ik* 

just indicated, of trying to get the record subpoenaed) into 
Court, in order that it would be available, so I suppose the 
answer would be both before and after. 

The Court. If it is objected to the Court cannot admit 
it, if it is hearsay testimony. 

Mr. ITayes. Wasn’t the same situation true with respect 
to Mr. Cassell ? 

Mr. Magee. We did not bring the report in. He brought 
it out on cross-examination. 

Mr. Hayes. There can be found nowhere in the record 
where I asked Mr. Cassell with respect to this report.) 

The Court. 1 thought you brought it out in chief, but 
I do not remember that is was objected to. 

Mr. Hayes. Very frankly, if your Honor please] my 
thought was that it was, but I am not gainsaying your 
Honor’s comment— 

The Court (interposing). The Court is perfectly power¬ 
less in the matter. If clearlv hearsav testimonv is! oh- 

• * * 

jected to, the Court cannot do anything except sustain the 
objection. 

Mr. Hayes. I think your Honor is correct. My respect¬ 
ful thought was that I made the objection and your Honor 
left it it. If your Honor says that is the ruling, it is not of 
sufficient importance to quibble with your Honor abodt it, 
and I will withdraw the question with respect to it. lj see 
my client is very definitely indicating his lack of dcjsire 
that I shall do that. 

The Witness. Mav I sav a word? 

The Court. I think you are in the same position asj the 
man who, on a beautiful moonlit night, felt fery 

1975 sentimental and he asked this girl to marry him, land 
he stopped talking, and finally she said, “Well, 

haven’t you got any more to say?” And he said, “Well, 
I have said too much already.” 

Mr. Haves. I think the analogv is entirelv correct.! 
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The Witness. Of course, your Honor, I would like to say 
something, but— 

The Court (interposing). The Court is in a position 
where the Court cannot admit it over objection. 

Mr. Haves. I was being guided bv what 1 knew vour 
Honor’s ruling would be. I suppose the only thing, in 
accordance with that ruling, to do would be to object, and I 
am doing it mindful of what I have already indicated. 

I want to offer in evidence, without objection, the act of 
incorporation and by-laws of the University covering the 
periods involved in this situation. I understand there is 
no objection to it, and, having offered it, I will announce 
that my side, as far as Dr. Johnson is concerned, is closed. 

The Court. That is another delightful statement that 1 
have heard this morning. 

(Act of incorporation and by-laws were marked De¬ 
fendant's Exhibit 79 and received in evidence.) 

Cross-examination 

By Mr. Magee: 

Q. Dr. Johnson, you made a statement with reference to 
this report of March 6, 1929, and you held it up to the 
jury and let the jury look at it and said that this contained 
the financial budget and schedule which fixed the charges 
which were to be paid to the various properties in 
1976 the extension plan. Suppose you look in that report 
and show me where there is any such budget (hand¬ 
ing a document to the witness). A. It is perfectly easy to 
do so, Mr. Magee. 

Q. All right, sir. Do it Doctor. A. There are two col¬ 
umns in this report with regard to each piece of property 
that Howard University intended to buy for its own wel¬ 
fare. Regarding each piece of property there are two ele¬ 
ments of appraised value therewith: the price of the ground 
and the improvements on the ground. 

At the end of each section—square 3060—there is a sum, 
estimated purchase price for this square, two hundred 
twenty-five thousand to two hundred fifty thousand dollars. 
This means that these properties, those enumerated one by 
one, are to be bought within this sum of money, and that the 
budget for each property is to be based upon the valuations 
here given. 
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Q. Now, Doctor, if I was to tell you as a matter of fact 
that is not so and that all this column is is nothing but 
the assessed value of the property and that these figurjes, if 
totaled, will not anywhere near approximate the estimates 
which you have said is the budget, would that change lyour 
testimony ? 

Mr. Haves. Certainlv, there is no reason why it would 
change his testimony. On the contrary, he has indicated 
that the figure which you give is the estimated purchase 
price and he has said the relationship of each of the pieces 
was based on the appraisal. 

Mr. Magee. 1 am going to show that that is not so. jThat 
is what I am going to ask him. 

Mr. Hayes. That is not what your question was. 

Mr. Magee. I think I have a right to ask him these 
1977 questions, if he says this is the budget and those 
are the individual budget prices. 

Mr. Haves. He did not sav that. 

* 

The Witness. I did not say that. 

Bv Mi-. Magee: 

Q. What did you say, Doctor, if 1 misinterpreted You? 
A. 1 said that we have here in this schedule two coluSnns, 
one indicating the value of the ground, one indicating the 
value of the improvements on the ground, and that we| con¬ 
clude at the end of each schedule with $225,000 as the jsum 
of money on the basis of which the property was to be jpur- 
chased. 

1 have no doubt that with regard to each square t)iere 
may be an additional schedule, but this is the basic schejdule 
on the basis of which we made our application for nnjmey 
and within which we were bound to keep our expenditure 
of the money. 

Q. So your estimate of the budget is to- list—let us see 
this first group—approximately thirty-some properties, 
set up their assessed value, and then allot to them j two 
hundred twenty-five to two hundred fifty thousand dollars 
and say that is the budget, and that the man who- is to pur¬ 
chase the property set up in that budget has no discretion 
except to follow that budget? Is that what you testified to 
before? A. The man who purchased the property was fur¬ 
nished with a complete schedule of each property and every 






1390 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


property which he was to purchase. He was given a maxi¬ 
mum price beyond which he could not go without further 
consultation with the chairman of the extension committee, 
and lie understood from the beginning that he had to buy 
within that schedule. 

Q. Then, your testimony is that whenever there 

1978 was any question of price involved over a so-called 
statement, a budget, he consulted with you as to what 

price should be paid? A. He certainly had to do so, be¬ 
cause 1 never approved a recommendation by Mr. Cassell 
for a sum of money passing outside of the budget without 
consultation either with the man himself or with Mr. Cas¬ 
sell, because we were obliged by our agreement with the 
General Education Board to secure these properties within 
a certain specific sum. 

Q. Well, Doctor, if you had so many consultations how 
was it that you had never been consulted by either Mr. Bit¬ 
terly or Mr. Muir with reference to- the price of a single 
piece of this property? A. Mr. Magee, I had the beginning 
consultation with all three of these men, who understood 
that they were employees and representatives of Howard 
University. I set up a method whereby they were to ap¬ 
proach me, namelv, through the intermediation of Mr. Cas¬ 
sell. 

Now, then, whenever Mr. Cassell received from these 
men a report of the property which came within the budget 
he routinely requested that money be appropriated there¬ 
for. Whenever he had a report from these men that they 
could acquire a certain piece of property for a sum of 
money in excess of the budget, Mr. Cassell was required to 
approach me with regard to the same and to see whether 
the extension committee would agree to that excess amount. 

Q. So you have a $230,000 budget here on this group 1 ? 
A. That is right. 

Q. If Mr. Cassell could acquire all that property within 
that budget there was no necessity for him to ever 

1979 approach the extension committee? A. Tile ques¬ 
tion is incorrect—if the three real estate operators 

could acquire that property within that budget— 

Q. (Interposing) Under whose direction? A. Under the 
direction of the extension committee of Howard University, 
of which Mr. Cassell was the liaison officer. 




HOWARD UNIVERSITY VS- ALBERT I. CASSELL. 


jl391 


Q. IIow often did the extension committee meet duiring 
this time? A. It met as often as was necessary to consider 
problems arising in connection with this property. 

Q. Doctor, you have testified that it is quite a simple 
matter, merely a bookkeeping matter, to submit progress 
reports, have you not sir? A. Extremely simple, sir. j 

Q. Extremely simple? A. Extremely, sir. 

Q. And that when a progress report has only twelve 
items involved, it merely reflects twelve items and iyou 
transfer them from the blotter to the progress report, 
adding to it what has gone oil before, and that is all there 
is to it? A. It is my considered opinion, sir, that a high 
school graduate who is skilled in stenography could have 
put down every item that appeared on every one of those 
reports at any time. 

Q. Then, why did you find it necessary to employ ajidi- 
tors and pay them $2,400 to audit that simple final report? 
A. Because, sir, auditing with Howard University is (-ou- 
tine. It is a routine protection to the individuals involyed, 
to the University involved, and to the investor. 

Q. And it took those auditors on this routine njiat- 
1980 ter, simply checking simple matters, from December 
of 1932 until August 17 of 1933 to complete their 
audit of this work, didn't it? A. They were not exan|ru¬ 
ing merely the items, Mr. Magee, which any stenographer 
could have put down. They went behind the items to get 
at the transactions. 

Q. Exactly. A. For example— 

Q. (Interposing) Exactly. A. For example, there ap¬ 
pears to be on this sheet, undoubtedly put there by a stenog¬ 
rapher, that certain properties were bought from Mr. John 
R. Hawkins, who was a member of the Board of Trus¬ 
tees. Now, at once the question was raised by the auditjor, 
which he knew would be raised by the public, as to whether 
a member of the Board of Trustees of Howard University, 
and himself a member of the extension committee, had ac¬ 
quired these properties after the appropriation of this 
money to the extension fund. The auditor knew that jhe 
owed it to Mr. Hawkins and to Howard University to dis¬ 
cover that that was not true. 

Q. So what did he do? A. He took pains to do every¬ 
thing that was necessary to discover as to whether that 
was true or not. 
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Q. Exactly. A. And in so doing he rendered a very 
significant service to Mr. TIawkins, a very significant serv¬ 
ice to Howard University, and a very significant service 
to Mr. Cassell, who otherwise might have been in a position 
of being in collusion with a member of the extension com¬ 
mittee to acquire and sell properties. 

19S1 Q. So that for him to make a one line report in 
his auditor’s statement that the Hawkins transaction 


was regular, it was necessary for him to do what l Go into 
the details, dates, and all of the facts concerning the original 
transaction: isn’t that correct, sir? A. Any one of which 
could have been done by a high school stenographer. 

Q. Why didn’t you put on a high school stenographer? 
A. Precisely because we had an eminently competent man 
on our staff, on salary, in whom we had confidence and on 
whom we relied to do it, with such stenographers as he 
might wish to have. 

Q. Doctor, have you ever seen a preliminary report on 
title? 


Mr. Hayes. I am not going to object, of course, until the 
question is put, but it certainly seems a bit afield when my 
friend would ask whether Dr. Johnson has seen a pre¬ 
liminary report. 

The Court. If you object to his answering whether he 
has ever seen one, 1 will rule on that. That is only a pre¬ 
liminary question. 

Mr. Hayes. That is why I say it is not seasonable for me 
to object, but it is a preliminary question that carries with 
it an inference that is objectionable. 

The Witness. I don’t mind answering the question. I 
have not only seen a preliminary report on title, but in 
the transfer of my own property 1 have employed someone 
to give me a preliminary report on title, and there are men 
who are employed to do such things and they charge a cer¬ 
tain amount. 


1982 By Mr. Magee: 

Q. I hand you plaintiff’s exhibit 81, which contains a 
number of preliminary reports on title, and ask you to 
tell the jury what is reflected in the first report as to items 
and how many pages it consists of (handing a document 
to the witness). A. The first one here consists of two 
pages. 
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Q. Like some of these monthly progress reports, is that 
correct? A. This report is signed by Edgar M. Majin, of 
the Real Estate Title Insurance Company, and I judge that 
the process followed in this matter was this: that Mr.iMuir 
or Mr. Knouse or the Munsey Trust Company, having 
come to the place where they felt that they could ^et. a 
certain property within the sum of money acceptable to 
Howard University, would then employ the Real Instate 
Title Insurance Company to search the title of thd said 
property and would pay the Real Estate Title Insurance 
Company for the said searching of that title and tl)e re¬ 
port thereon. 

Q. Have you any idea how much? A. And I judge, sir, 
that if vou look carefullv into what Howard Universitv 

• * a I • 

paid, you will find that we paid for these titles. 

Q. Exactly, you certainly did. A. Exactly, and Unit the 
work was done by the Title Company for a fee, as is ajwavs 
the case. 

Q. The Title Company in that case, Doctor, was examin¬ 
ing into the title of a piece of property in connection with 
a real estate transaction, is that correct? A. I judge so, 
sir. 

1983 Q. That report, like the monthly progress rejport, 
was prepared by a stenographer and is somej two 
pages long, isn’t it? A. It would have been the business— 
Mr. Magee, don’t try to interpret me as assuming thatj title 
searching is a stenographer’s job. The title man jin a 
particular district is one of the most expert men ih the 
entire district. 

Q. Thank you, Doctor. A. He is the man who has to 
examine into the descent of all properties in the area; and 
he arrives at his conclusion with regard to a particular 
piece of property by tracing the descent thereof and dll of 
the conditions connected with that descent, until it reaches 
the point of the present sale, lie is an expert. He ijs en¬ 
titled to an expert’s fee, and he gets it; and all sensible 
real estate operators do not pretend to do that worlf for 
themselves. They pay this man a fee and charge it t<h the 
owner, just as they did in this case. 

Q. Exactly. So that the fact that there are reflected 
in that title report only two items is no indication ait all 
of the amount of work necessary to do in connection'with 
these two items, is it, doctor? 
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Mr. Hayes. I think that is purely argumentative; there 
is no basis for that. 

The Court. I think that is proper cross-examination. 
Proceed. 

The Witness. Mr. Magee, I see what your question is, 
and I will answer it point blank. 

By Mr. Magee: 


Q. I wish you would, Doctor. A. My statement in re¬ 
gard to Mr. Cassell's report was this: That Mr. Cas- 

1984 sell was supposed to keep a daily blotter, and he did 
keep that daily blotter; and the act of making up 

that report was nothing in the world except the transfer of 
the items from that daily blotter to that report; and as the 
situation grew it was even simpler than that; because the 
stenographer could pick up a whole hunk of other stuff 
already done and just transfer it bodily into the report, 
just plop! And it was done all the time. 

So the report contains absolutely nothing with regard to 
those properties except the transfer of the blotter record 
to the sheet. 

Now, the blotter record is a record of a transaction which 
took place and was concluded on a certain day. If that 
blotter record is worth its salt, it includes all the facts 
necessary to go into that report. And any sensible man 
who is conducting an office of that kind would simply say 
to a first-class stenographer, “Will you kindly take the 
blotter and transfer it to this report?” 

A first-class, high-school girl who knows stenography 
could do it. 

Q. That would also be your statement as to the break¬ 
down itemization of $192,000 of rent collections over three 
and one half years—a stenographic tusk, purely and simply? 
Mr. Hayes. Over what three and one-half years? 

Mr. Magee. From July 1, 1929, up until April 22, 1933. 
The Witness, i will answer that question with pleasure. 
Mr. llaves. It is less than two vears. 

Mi-. Magee. From 1929 to 1933 is less than two vears? 
Not according to my algebra. 

1985 The Court. One of you is wrong about the length 
of time and the other is wrong about mathematics. 

It is not two years, and it is not algebra. 
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The Witness. The simple fact is, Mr. Magee, tkaj with 
regard to the rental matter, the progress reports indicate 
that we never got but one report on rents, and that ij; took 
us six months to get it, and that it cost us three hundred dol¬ 
lars in stenographic fees to get it and two hundre<] and 
fifty-nine and some dollars of further fees which wei*e at- 
temped to be charged, although the man who attempted to 
charge it had already been informed by the Board of [Trus¬ 
tees, some two or three times, in writing, that an appro¬ 
priation by the Board of Trustees for a particular! item 
constitutes the limit within which that item must be Idone, 
and no further charge must be made except by prior agree¬ 
ment with the Board of Trustees. 

By Mr. Magee: 

Q. But when he runs out of money before the report is 
finished, and then puts the money in, out of his own picket, 
to finish it, the position of the Board of Trustees was! that 
because they estimated three hundred dollars would be 
sufficient and that was not enough, then the man who makes 
the report has to pay it; is that correct? A. Franklyj Mr. 
Magee, the Board of Trustees, knowing the facts which 1 
am telling you today, could not conceive of that report’s 
costing more than three hundred dollars in stenographic 
fees. They just could not conceive of it; that is all. 

Q. Doctor, you knew that there were over 107 pieces of 
property in this management program, didn't yjou— 
1986 even taking your own figures? A. Exactly. 

Q. And you knew that rents were being collected, 
off and on, from those properties, over this whole period 
of time, did you not, sir? A. I surmised, sir, that it was; 
but I had no reports. 

Q. You had reports, and every one of those reports gave 
the net rentals that went into Trust 203 after the repairs 
and other charges had been paid, did it not, sir? A. That 
is right. But I never had any report of how that ;was 
arrived at. 

Q. But you knew all about that; you have taken| the 
stand and have testified you knew everything about |this 
extension transaction and, further, that Mr. CaSsell 
merely kept these records at the direction and suggestion 
of the Extension Committee; they were just as available 
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to you as to anyone else. You had the monthly state¬ 
ments, didn’t you, out of which the final compilation of 
the rent statements was made? A. No, sir. 

Q. Where were they? A. I don’t know, sir. That is 
what I tried diligently to find out. 

Q. Well, you had three agents besides Mr. Cassell whom 
you said had the entire charge of the rentals; isn’t that 
correct? A. Exactly, sir. 

Q. Those agents—you know it; you have in the records, 
here, and a duplicate set was turned over to your sec¬ 
retary—they each kept records of their rent trans- 
1987 actions, did they not, sir? A. I suppose they did, 
sir; but it took me three years to find out what kind 
of records they were and what their contents were. 

Q. Well, they were just as much subject to your juris¬ 
diction—on the Board—and this Extension Committee, 
as to anyone else, were they not, Doctor? A. Yes, indeed, 
sir. 

Q. So that if you were particularly interested in finding 
out the net rent statement of the Knouse firm for any 
particular month, there would be no particular difficulty 
in getting it, would there, sir ? A. 1 only reply, sir, that 
when 1 undertook to get it, it took me six months. 

Q. But you went to Mr. Cassell for it? A. As the person 
whom we relied upon as our liaison officer and to handle 
that for us. 

Q. The man to do the work for you, do you mean? 

Mr. Hayes. I submit that your Honor has said there 
was no need for characterization. 

The Court. But the difficulty, in your case, was that 
time after time you endeavored so to frame the answer 
for the witness as to place a legal interpretation upon his 
answer favorable to your position in the case; and it went 
to a point where the Court had to stop it. 

Mr. Hayes. I respectfully submit Mr. Magee has done 
that. 

The Court. Proceed. 

The Witness. Will you read the question, please? 

(The pending question, as above recorded, was read 
by the reporter.) 
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1988 The Court. One of the witness’s possible inter¬ 
pretations is that the plaintiff’s work was purely 

ministerial, and he had no real duties to perform. 

Now, the cross-examiner is endeavoring, as I under¬ 
stand, to show that he did have duties to perform andj that 
when the president of the University desired informjation 
about the rents, he naturallv went to Mr. Cassell foi* the 
information, and not to these three people whom he! said 
he had employed, and who apparently were directly tinder 
his supervision. 

Is that the theory on which the cross-examination iS tak¬ 
ing place? 

Mr. Magee. Yes, sir, exactly. 

The Court. Proceed. 

The Witness. Except that 1 think I should like t<j> say 
a word, there. 

The Court. Certainly. 

The Witness. And that is that the witness has never 
taken the position that Mr. Cassell did not have work to 
do. The witness is testifying solely with regard to these 
progress reports: and the witness takes the position j with 
regard to these progress reports that obviously, on their 
face, they contain nothing which could not have been Idone 
by a high school graduate who was a stenographer, j 

The Court. Xo; but the plaintiff is taking the position— 
correctly or incorrectly; and that is for the jury to decide 
—as to whether or not it did not take work and executive 
ability to get up this so-called blotter which was transcribed 
tO' the report; and the testimony of the defendant, from the 
standpoint of the cross-examination, was to! ob- 

1989 seure work done by the plaintiff. 

The plaintiff’s counsel is trying to clear that up. 

The Court overrules the objection; and the Courtj will 
not hear any further discussion on it. 

Mr. Hayes. I may not make an objection? 

The Court. Why, of course. 

i 

Bv Mr. Magee: 

• 0 1 

Q. Proceed with your answer, please. 

The Witness. May I have tin* question read, please? 

The Reporter (reading): 

“Q. The man to do the work for you, do you mean!? 


1 * 
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The Witness. My answer to that, and to that whole 
series of questions, is by a very frank statement, Mr. 
Magee: That I have no disposition whatsoever to mini¬ 
mize either the quantity or the caliber or the value of 
the work done by Mr. Cassell in relation to this liaison 
position—none whatsoever. It was valuable work; it was 
competently done. It was ably done under circumstances 
prescribed bv the Board of Trustees and bv me on their 
behalf. Much of it was very arduous work. Much of it 
required all of the intelligence that Mr. Cassell had at 
his disposal. 

But I am a man accustomed to reports, Mr. Magee; I 
have a basement room in Howard University with 40 
groups of file cases in it. If I have seen one report, I have 
seen 10,000. And I tell you from my experience that, so 
far as those progress reports are concerned, all of them 
with the exception of the last one are pure stenography, 
and that with regard to the last one there is nothing in it 
which could not have been done by a high school 
1900 stenographer with a good mind. 

Bv Mr. Magee: 

Q. Well, let us see if we can demonstrate whether that 
is correct or not, Doctor. You first testified that all of 
the insurance policies in this case ran to the Munsey Trust 
Company so that showed the Munsey Trust Company took 
care of all insurance angles, did you not, sir? A. It seemed 
to me, from that report. 

Q. That is your conclusion? A. It seemed to me, from 
the report. 

Q. From the report? A. Every insurance policy there 
indicated. 

Q. —ran to the Munsey Trust Company? A. Exactly. 

Q. And that indicated that they handled the matter ? A. 
Xot necessarily. 

Q. That is exactlv what vou testified? A. Tliev certainlv 
did handle them, Mr. Magee; tliev certainlv did handle 
them. 

Q. Are vou sure about that ? A. Absolutelv. Thev would 
have had to have handled it. How could they have made 
a report? 
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I do not mean that there were not exceptional pases 

when Mr. Muir, for example, in turning over a property 

may not himself have negotiated the insurance. I dp not 

mean to say that there might not have been exceptional 

cases or a dozen cases in which Mr. Knouse mav not'have 

* 

transferred the insurance already existing or made: new 
insurance. 

1 do not mean to suggest that in regard t<j) the 

1991 Cook property Mr. Cassell himself may not jhave 
seen about the insurance—not at all. 

But I am saying to you that all of those insurancei mat¬ 
ters, with regard to the accounting, et cetera, related 
thereto, were matters of the responsibility and the report 
of the Munsoy Trust Company; and they do appear ip the 
report of the Munsev Trust Company. 

Q. Who made the report of the Munsev Trust Company? 
A. I suppose the Munsev Trust Company did. 

Q. If I were to tell you that Mr. Cassell did it, wjould 
that change vour mind? A. 1 should sav he did the Mun- 
sev Trust Company a very great favor. It was their!obli¬ 
gation to make it; they were being paid to make it. i 
And if he made it for them, why, he did them a very 
great favor. 

Q. Doctor, in who else’s name could the policies ojf in¬ 
surance run, when he put all the property in the panic 
of the Munsev Trust Company, under Trust 203? A. pThat 
is exactlv it. Thev had it all under Trust 203 and |vere 
being paid to handle each piece of property. 

Q. So that you assume, from that transaction of placing 
the title in the name of the Munsev Trust Company,[that 
the Munsev Trust Company coordinated all of the insur¬ 
ance activities of the three insurance agencies; is that time? 
A. I would not say so. I should like to know what [you 
mean by “coordination of insurance”. 

Q. I will explain exactly what I mean. You know dhat 
when each of these pieces of property was acquired, 

1992 it might or might not have had insurance placejd on 
it? A. Correct. 

Q. And you know it may or may not have had insurance 
placed upon it around the same time? A. Quite true. ! 

Q. And you knew that when the insurance came dule, it 
had to be renewed? A. I imagine so. 
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Q. And you knew when there was a transfer from one 
firm to another, in the handling of it there was a possibility 
of duplication? A. But may I ask you whether you have 
examined the records, to find how large a portion of them 
were put into the hands of a single insurance organiza¬ 
tion ? 

Q. Exactly so; but still you do not have a blanket policy 
over all these 107 pieces of property, do you? A. Would 
you be kind enough to give me that report so I can talk 
with intelligence with reference to it? 

Q. Surely. A. Then I will show you what I mean. 

(The papers referred to were handed to the witness.) 


The Witness. Xow let me read for you, sir— 

Bv Mr. Magee: 

* 


Q. Go right ahead. Doctor. A. There is an extraor¬ 
dinary amount of coordination here! 


Q. I am glad you appreciate it. A. First property, 
Munsey Trust Company, Empire Liability. Second prop¬ 
erty, Munsey Trust Company, Empire Liability. Third 
propertv, Munsev Trust Companv, Empire Li- 
1093 ability. ’ 


Fourth property, Munsey Trust Company, Em¬ 
pire Liability. 

Fifth property, Empire Liability; sixth property, Em¬ 
pire Liability; seventh property, Empire Liability; 
eighth property, Empire Liability; ninth property, Em¬ 
pire Liability, ten, eleven, twelve, thirteen, fourteen, fif¬ 
teen, sixteen, seventeen, eighteen, nineteen, twenty, 
twentv-one, twentv-two, twentv-three, twentv-four, twentv- 
five, twenty-six, twenty-seven, twenty-eight, twenty-nine, 
thirty—thirty pieces under the Empire Liability. 

That is the extraordinarv coordination—coordination be¬ 


fore the report was made. Somebody handed that firm a 
block of insurance policies. 

Q. You know all about them, 1 see. A. Xow, the Fire¬ 
men's: number one, number two, number three, number 
four, number five, number six, number seven, number eight, 
number nine, number ten, number eleven, number twelve, 
number thirteen, number fourteen, number fifteen, num¬ 
ber sixteen, number seventeen, number eighteen, number 
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nineteen, number twenty, number twenty-one, number 
twenty-two, number twenty-three, number twenty-four, 
number twenty-five, number twenty-six, number twenty- 
seven, number twenty-eight, number twenty-nine, nujnber 
thirty, number thirty-one, number thirty-two, nuilnber 
thirty-three, number thirty-four, number thirty-five, num¬ 
ber thirty-six, number thirty-seven, number thirty-eight, 
number thirty-nine, number forty, number forty-one, dum¬ 
ber forty-two, number forty-three, number forty-four, dum¬ 
ber forty-five, number forty-six, number forty-seven, ljium- 
ber forty-eight, number forty-nine, number fifty, number 
fifty-one, number fifty-two, number fifty-three, nuijiber 
fifty-four, number fifty-five, number fifty-six, lium- 
1994 ber fifty-seven, number fifty-eight, number fjifty- 
nine, number sixty—sixty pieces in the Fireman’s 
Insuraec—splendid coordination! 

I wish T had been the Firemen’s Insurance Company, to 
get that coordination. 

Now they take the Phoenix Indemnity: one, two three, 
four, five, six seven, eight, nine, ten, eleven, twelve, thir¬ 
teen, fourteen, fifteen, sixteen, seventeen, eighteen, nine¬ 
teen, twenty, twenty-one, twenty-two, twenty-three, twenty- 
four, twenty-five, twenty-six, twenty-seven, twenty-eight, 
twenty-nine, thirty, thirty-one, thirty-two, thirty-three, 
thirty-four, thirty-five, thirty-six, thirty-seven, thirty-eight, 
thirty-nine, forty, forty-one, forty-two, forty-three, forty- 
four, forty-five, forty-six, forty-seven, forty-eight, forty- 
nine, fifty, fifty-one, fifty-two, fifty-three, fifty-four, fifty- 
five, fifty-six, fifty-seven, fifty-eight, fifty-nine, sixty—j-the 
individuality of these policies is remarkable—sixty-one 
sixtv-two, sixtv-three, sixtv-four, sixtv-five, sixtv-six, siXtv- 
seven, sixty-eight, sixty-nine, seventy, seventy-one, sevoijity- 
two, seventy-three, seventy-four, seventy-five, seventy-six, 
seventy-seven, seventy-eight, seventy-nine, eighty, eiglitv- 
one, eighty-two, eightv-three, eighty-four, eighty-five, 
eightv-six, eighty-seven, eighty-eight, eighty-nine, ninety 
—ninety policies in the Phoenix Insurance Company. 

1 tell you, that is splendid coordination! 

Q. I am glad you agree with me, Doctor. Now, by “jco- 
ordination”, let us see if we have the same thing in mind. 
What do you mean by “splendid coordination”, Doc¬ 
tor? A. I mean to sav that the theory of the high deglree 
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1995 of individuality involved in those insurance policies 
disappears, on the surface—that that thing, there, 

gives a prior evidence of the fact that three major in¬ 
surance companies from the beginning had the block of 
that business and that they dealt with some one individual 
firm, and it looks as if each firm had its own insurance 
company and that they handled those policies one after 
another, in a routine fashion, to such an extent that in each 
case the whole thing was divided up among them. 

Q. You are jumping from pillar to post now, aren’t you, 
Doctor? You said before that the Munsey Trust Company 
handled all that. A. It is a very good post. 

Q. You want to change your testimony now, so that it 
looks— 

Mr. Haves (interposing). I submit there is no change 
of testimony. 

Bv Mr. Magee: 

Q. It looks as if, now, the insurance activities were in 
fact divided between three insurance companies, because you 
have three insurance companies’ policies on the work? A. 
Xot exactly; because the Munsey Trust Company might 
have had three outstanding insurance friends. 

The whole thing cannot be decided on a theory. 

Q. Xo; I am trying to get the facts. A. The whole thing 
may have been handled because the Munsey had three 
good insurance friends—but it loves them very much! 

Q. It would be your theory that it did it all? A. Xo. 
Your theory is that this burden was such that it took 

1996 the highest kind of individuality and intelligence to 
get the various insurance policies coordinated. 

The Court. Gentlemen, let us go beyond the insurance 
policies. 

Bv Mr. Magee: 

Q. The only point I want to make is that despite the fact 
that these policies are listed as they are, in every single 
one there is a different expiration date; is that correct? 
A. I imagine so—without looking at it. 

T don’t think that would be much pain to the insurance 
company, as long as they got the money. 
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Q. Doctor, in going over the qualifications of the njiany 
members of the Board of Trustees, I notice vou omitted 
one. (hm you tell me anything about Mr. Crawford ?j A. 
I omitted about twelve, Mr. Magee. I shall be glad toj tell 
you about Mr. Crawford. 

Q. I shall be happy to hear. A. Mr. Crawford is I the 
vice-chairman of the Board of Trustees. ITe is a lawyer 
—a very able lawyer, a corporation lawyer primarily,land 
a man who has had to do with municipal charters, et cetera. 

He was the major minority representative on the Board 
of Trustees who espoused the cause of Mr. Cassell, jand 
lost. 

Q. And did I understand vou to sav that one of the most 
eminent scholars on the Board of Trustees was Professor 
Albert Bushnell Hart? A. Indeed so—the dean of Anieri- 
can historians. 

Q. He would not need your assistance, them in 
1D97 interpreting what he writes, would he, Doctor? , A. 

Xo, sir; his integrity and intelligence would sijeak 
for themselves. 

Q. Yesterday you put a certain interpretation on a letter 
which had been written by Dr. Hart, inferring that he >vas 
speaking about holding down on the fees, did you not, jdr? 
A. I did not refer to that letter. 

Q. I hand you Plaintiff's Exhibit Xo. 184 and ask Vou 
to read to the jury this sentence (indicating). A. Maly I 
read it in its context, sir? 

Q. Surely. A. Thank you (reading): 

“My dear Jones”— 

This is a letter from Dr. Albert Bushnell Hart, unjler 
date of February 19, 1934, to Mr. Thomas Jesse Jones, 
101 Park Avenue (reading); 

i 

“My dear Jones: 

“Your letter received relative to the affairs of the Upw¬ 
ard Library. I received a long letter from Flexnor statjing 
the outcome of the meeting of the executive committee. 

“1 asked them to approve bills incurred in visiting! li¬ 
braries in the next fortnight or so, not exceeding a total 
of $.300. Hawkins instantly took alarm and was very 
vehement, his point evidently being that I was making a 
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search expedition with a view to action unfavorable to the 
architect. Nothing could have been further from my 
thought, because I was convinced by the meeting in 

1998 New York that it was useless further to contend 
for any alteration of the fees of the architect. Dr. 

Ball related a painful experience, and there is no doubt 
that the thing was railroaded through. It is evident that 
she and Dr. Crump were ‘buncoed’—to use a soft term; 
but the time to remonstrate was when the report was 
brought before the board in New York. If thev had then 
stated clearly that there had been no consideration of the 
question in the committee, I cannot say what the effect 
would have been but certainly there would have been a row. 
Inasmuch as there was a formal vote of the Board of Trus¬ 
tees, which has been communicated to the architect, I see 
no way of getting away from it that would not be very 
harmful to the institution. It is perfectly evident that 
Hawkins and his friends would charge the other members 
of the board with refusal to carry out a contract with the 
architect because he was colored. I saw nothing for it 
but to consider the question of architects fees as a thing 
that was settled. So far as I understand, however, no 
contract has been made with him as architect for the power 
plant, although he has drawn plans and I think we may be 
able to hold out on the fees.” 

Now, I submit that that letter is subject to the clear in¬ 
terpretation that this able and honorable man felt that 
the fees awarded on the other contracts were too high 
and that the members of the Board of Trustees who be¬ 
lieved they were too high did not do their duty in rela¬ 
tion to those fees. 

Now he savs that there is onlv one situation remaining 
“on which we can do our duty, and that is the power 

1999 plant contract” and “T think we may be able to hold 
out on the fees”—“and 1 think there we have a 

chance to hold out on the fees.” 

And I think he not only said so but he felt that it was 
his duty to do so—to hold that fee down. 

The Marshal. This court now stands recessed until a 
quarter of two. 



HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


1405 


(Thereupon, at 12:30 o’clock p. in., a recess was 
until 1:45 o’clock p. in. of the same day). 



i 

i 

i 


2000 After Recess 

The proceedings were resumed at 1:45 o’clock p. ijn., at 
the expiration of the recess. 

Thereupon Dr. Mordecai W. Johnson, the witness under 
examination at the time of taking the recess, resumed the 
witness stand and was examined and testified further as 
follows: 

i 

Mr. Magee. May I proceed, your Honor? 

The Court. Yes. 

Cross-Examination—Resumed 

j 

By Mr. Magee: 

Q. Just before the noon recess you had read an excerpt 
from a letter of Dr. Albert Bushnell Hart, date February 
19, 1934, and made the statement, as I understood it, that 
you considered that it was his duty to take the position that 
he took in that letter; was that correct? A. No, sir. | 

Q. What was your statement? 1 misunderstood yoji. A. 
My statement was that he considered it his duty to Stake 
that view. 

Q. What attitude did you have in mind in the holding 
out on fees ? A. 1 shall be glad to explain, sir. 

Q. I would appreciate it if you would. A. My statement 
was that Professor Hart was one of those members of’ the 
Board who felt that in the negotiations on the previous 
contract the University had agreed to fees that were 

2001 higher than they should agree to. 

Number two, he felt that those who shared his 
view had not done their full duty when they failed to bring 
their disagreement in this matter to the full Board when 
they met. 

W I 

Number three, he saw that there was one contract! yet 
to be negotiated and he felt that it was his bounden duty 
in relation to that contract to hold down the fee as j far 
as possible in accordance with his conviction. 



1400 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


Q. Doctor, the professor says that, ‘‘although he has 
drawn the plans, 1 think we may be able to hold out on 
the fees.” Is your interpretation of that that lie means 
hold down on the fees? A. By which he could mean nothing 
else than that. When a man has had a record of over 
eightv rears of accuracv, honestv, and integrity of char- 
acter, you are entitled to interpret his language in the 
light of his character and integrity as vou know it. 

Q. And not in the light of what he says or writes, is 
that it? 

Mr. Hayes. It is not a question for counsel to argue 
with the witness. 

Mr. Magee. I am asking the witness. 

Mr. Hayes. After you get his answer you now want to 
interpret it. 

The Witness. I think I would be willing to interpret the 
exact language. I felt that he was up against a minority 
in the Board and he would hold out—just exactly that— 
to hold out to the very limit of his endurance, until the 
negotiations came down to a point which he con- 
2002 sidered was consistent with the property duty of the 
University. 

Bv Mr. Magee: 

Q. He is speaking in this sentence of the power plant 
contract, isn't he, Doctor? A. I think so, sir. 

Q. Isn’t it your duty, as president of the University, to 
act as a medium of communication between trustees and 
all other persons in the employ of the University? A. It 
is, sir. 

Q. That is prescribed by article four of your by-laws, is 
it not ? A. Exactly, sir. 

Q. Now, back in April, in the preceding year of 1933, 
the power plant contract was discussed, and discussed, and 
discussed, wasn’t it? A. It was, sir. 

Q. When was it let? A. I don’t recall, sir, but some¬ 
where shortly after that. 

Q. Look at that contract and see whether you can tell 
us when that was let (handing a document to the witness). 
A. This contract was signed on the 21st day of August, 
1933. 

Q. So that at the time of this letter the power plant con¬ 
tract had been in existence for a year? A. Perhaps. 
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Q. The ])lans and specifications, according to the jDoc- 
tor’s letter, or professor's letter, liad been prepared? A. 
But his letter on the face of it indicates that he does not 
know that to be a fact, and if you hand me that let- 

2003 ter I will show you that. 

Q. I appreciate that. Why shouldn’t the Doctor 
be informed of that? He was a member of the Board of 
Trustees and the Buildings and Grounds Committed at 
that time, wasn’t he? A. Listen to what he says: 

“So far as I understand, however, no contract has peen 
made as architect for the power plant.” 

Xow, he is writing to a fellow trustee and he says, “fhat 
is the state of my knowledge.” 

“Although he has drawn plans, I should think we may 
be able to hold out on the fees.” 

He means exactly what he savs. Professor Hart Is a 

* V 

man eightv-four years of age, and it is presumed that 
many things might happen in Howard University that he 
might not know about. He says specifically there that, t‘So 
far as 1 know, no power plant contract has been signed with 
him.” 

Q. Xow, will you tell the jury what positions Professor 
Hart at that time held with the University? A. If you will 
give me the minutes of August II, 1933,1 will tell you niore 
specifically as to whether Dr. Hart was ever at the mbet- 
ings. | 

Q. I do not have them. A. Look at the minutes of itlie 
executive committee of August, 1933. 

Mr. Hayes. Which book will it be in? The largest! of 
these three (indicating)? 

The Witness. The smaller one. 

By Mr. Magee: 

i 

Q. You misunderstood me. I asked you, at the 

2004 time he wrote this letter what positions did |he 
hold? A. I don’t know. I want to have reference 

to the minutes to see whether he held a position that Was 
germane to the knowledge of that contract. 

Q. Was he a member of the Board of Trustees? A. PPIe 
was, and the Board of Trustees had delegated these con¬ 
tracts to the executive committee, so that if he was jiot 
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])rescnt at the time when this contract was made he would 
not necessarily have any knowledge of it. 

Q. Doctor, which ones of your committees first passes 
upon the— 

Mr. Hayes (interposing). Are you going to let him an¬ 
swer the question pending? 

Mr. Magee. All right. 

The Witness (Referring to a document). Here is the 
minute, page 1195. At a meeting of the executive com¬ 
mittee of the Board of Trustees of Howard University 
on August 11, when the chemistry and power plant con¬ 
tracts were negotiated, I will read: 

“A meeting of the executive committee of the Board of 
Trustees of Howard University was held at the Hotel New 
Yorker, New York Uity, Friday morning, August 11, 1933, 
beginning at ten o’clock. Present were Dr. J. F. Moo re- 
land, chairman, also Victor B. Devber, Dr. John R. Haw¬ 
kins, Dr. Mordecai W. Johnson, president, ex officio, by in¬ 
vitation of the chairman of the executive committee, Mr. 
George W. Crawford, chairman of the Buildings and 
Grounds Committee of the Board of Trustees, Dr. Chan- 
ning H. Tobias, chairman of the finance committee of the 
Board of Trustees, the secretary of the University, the 
treasurer of the University. 

2005 “Excuses were entered for Dr. Albert Bushnell 
Hart and Jacob Billikopf, who are in Europe at 
this time.” 

Q. Then, at the time the contracts were let Dr. Hart was 
in Europe? A. Yes, sir. 

Q. He thereafter became chairman of the Buildings and 
Grounds Committee, did he not? A. I don’t have a clear 
recollection on that point, but if you will hand me the cata¬ 
log of the University for the year concerned, 1 will be glad 
to turn to it. 

Q. I do not have it. If somebody will produce it, I will 
be glad to show it to you. 

Mr. Hayes. Where is it? 

The Witness. Look on the envelope marked “No. 4.” 
There is a big “4" on the outside of it. 
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By Mr. Magee: 


Q. Well, I have a minute here, Doctor, of Februarjy 15, 
1934, under the certificate of Mr. Johnston, and it is signed 
by Albert Bushnell Hart as chairman of the committee. 
A. Yes. It could have been signed any time afteij the 
meeting. 

Q. This is February 15. A. That is correct. That indi¬ 
cates he was present. 

Q. He was not fired in those four days between! the 
15th and 19th, was lie? A. This indicates that Mr. [Hart 
was acting chairman of the Buildings and Grounds Com¬ 
mittee on February 15, 1934. 

Q. Now, isn’t it the Buildings and Ground Corn- 
2006 mittee that gets these construction matters iij the 
first instance, under your by-laws? A. The Build¬ 
ings and Grounds Committee did get it, and when it got 
it Professor Albert Bushnell Hart was in Europe, as! this 
volume says, and it cannot be supposed that that cjmtry 
was made since the questioning began. 

Q. And he was a member of the Board of Trustees! also 
at that time, was he not, sir? A. He was, sir. 

Q. And you knew, as a matter of fact, therafter the Ifees, 
including the monthly payments, as well as all of Mr. Cas- 
sell’s claims for extras on these contracts, were in |fact 
held up, were they not ? A. No, sir. 

Q. They were not held up ? A. You asked me a question. 

Q. I did. I asked you if they were not in fact helcj up. 
A. I ask that the Clerk read the question. 

Mr. Magee. Read the question, Mr. Clerk. 

The Reporter (reading): 

i 

“Question. And you knew, as a matter of fact, there¬ 
after the fees, including the monthly payments, as well as 

all of Mr. Cassell’s claims for extras on these contracts, 

| 7 

were in fact held up, were they not?” 

! 

The Witness. And my answer is no. 

i 

By Mr. Magee: 

Q. That they were not held up? A. That question is 
subject to the interpretation that all of Mr. Cassell’s 
fees were held up, when, as a matter of fact, we know 


I 

i 
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2007 out of something like $59,000 of fees approximately 
$53,000 was paid almost oil the spot, and a man 

can’t be said to be suffering from hunger and cold if he 
has got $53,000 at his disposal. 

Q. I hand you plaintiff’s exhibit 234 and ask you if that 
is not the record of the payments that were withheld (hand¬ 
ing a document to the witness). A. It is, sir, and I call 
your attention to the fact that this record states that Mr. 
Cassell presented claims for 57 payments in the total 
amount of $73,594.31, and that all except $13,551.50 was 
paid within ten days. That means that during this period 
of time Mr. Cassell had at his disposal prompt payments 
to the amount of $60,000. 

Q. How much held up? A. $13,551.50, at various and 
sundry times, for limited periods, and if you will give me 
my folder I will tell you the exact limits of when those 
were held up. 

Q. That is your folder. A. Is this my folder? 

Q. Oh, yes. A. Xo, this is not my folder. I have the 
summary right on this page. 

Q. That is not yours; it is a copy we received from the 
secretary. 

The Witness. Mr. Hayes, will you turn to the folder that 
has 60 to 68 on it, and give me number 60 ? It is the last 
one up against the wall, and you will find it is in a folder 
called number 60. 

(Mr. Hayes handed a document to the witness.) 

2008 The Witness. Of the $13,551.50 delay, $4,700 was 
paid in thirteen days, a total of $8,400 was paid in 

eighteen days, a total of $9,200 was paid in twenty-one 
davs. 

In the period of thirty-two days $11,311 of this contested 
money had been paid, so that after a period of one month 
there was only $2,241.50 under discussion out of $73,558. 

By Mr. Magee: 

Q. Doctor, you know that in 1934 an extra order was 
first submitted to Howard University for $3,021 for extra 
work on the heat, light, and power plants, do you not ? A. 
I think that your criticism of this document from the point 
of view of those four items is well taken that the treasurer 
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of the University might well have included those j four 
items in this report, but I can quite understand his mental 
processes as to why he did not do it. Before he wrote 
this memorandum he had had those four claims up bjefore 
the Buildings and Grounds Committee of the Board of 
Trustees and the executive committee of the Board of Trus- 
ees, and they had recommended that those claims be paid. 

It is quite conceivable that he would have excluded those 
four claims entirely from his mental operation thereafter. 
I think if he had taken second thought he might well jhave 
included them in this group, but that still would not have 
made any significant change in this picture. It woultjl not 
alter the fact that within thirty days $71,000 was paid to 
Mr. Cassell, on which the greater portion was paid within 
ten days. 

When you remember that these contracts provide'spe¬ 
cifically in each case that the Board of Trustees shall have 
the right to reserve ten per cent of all payments! and 
2009 when you remember that several of these claims 
were made insisting that the Board of Trustees 
give up that right to reserve, you will then be in a position 
to know why the Board of Trustees would hesitate a Jong 
time to give up that right, when they were not certaih of 
the schedule to be performed, and you will find thajl at 
least four of those claims correspond to that precise tiling. 

Moreover, the contract provides that extras on these 
contracts shall be done by previous agreement between 
Howard University and the architect in writing. A dum¬ 
ber of those claims held up were claims made on the basis 
of work done without previous agreement, either verbjally 
or in writing, and the Board of Trustees had not only a 
right but a duty to hold up those claims until they had in¬ 
quired into all the circumstances under which the wjork 
was done. 

Q. So that they did, as a matter of fact, under | the 
explanation that you have given, hold up over $5,000 from 
1934 until sometime in the year 1936? A. I am not! so 
sure about the sum. If you will give them to me onei by 
one and be specific— 

Q. (Interposing) $3,021 was the first one, on the power 
plant. A. What for? 


I 
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Q. For services as architect for the supervision of con¬ 
struction, equipment of heat, light, and power, an extra 
order of $3,021 was submitted in 1934. A. An extra order, 
was it not, sir! 

Q. Exactly. A. Now, 1 ask you the question as to 
whether that extra work was done according to the con¬ 
tract by previous agreement with the architect and 

2010 Howard University in writing, and vou will find 
that it was not. 

Q. Suppose I were to tell you it was. A. Well, perhaps 
so, but suppose you do that. 

Q. And you held up also another extra order for $1,100 
for the same period of time on the chemistry building, for 
the same explanation. A. Do you have them all in your 
so-called booklet? 

Q. They are in your own report. A. Does it say why 
it was held up? 

Q. You have explained why they were held up. 

Mr. Hayes. You are asking him about another item. 

Mr. Magee. I am asking him if they did not hold up 
these items which covered $5,000. 

Mr. Hayes. He specifically asked you to name them. 

Mr. Magee. I have named them and now you object. 

The Court. Proceed in order, please. 

The Witness. If you will be kind enough to let me 
have access to the document of the Hoard of Trustees— 

By Mr. Magee: 

Q. (Interposing) Here, read your own report (hand¬ 
ing a document to the witness). A. That does not tell me 
all the facts, and you know it, too. 

Q. I'll say it does not tell all the facts. A. Let me have 
reference to the document which was submitted by How¬ 
ard University to the Department of the Interior and 1 
will answer you exactly as to what underlaid those plans. 

Will vou do that ? 

•> 

Q. Suppose you let me conduct my examination. 

2011 If your counsel wants to bring out some further 
explanation, lie will let you. A. Thank you. 

Q. Have you any idea. Doctor .Johnson, how much there 
is net to the architect in any of these contracts? A. In 
which contract? 
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Q. Heat, light, and power, chemistry, library, and the 
other one that we had here, class-room building. A. It 
depends on many things, Mr. Magee. 

Q. I appreciate that. A. And it depends, number one, on 
the amount of work already done on the contract before 
that particular contract was issued. 

Number two, it depends upon the managerial ability of 

the architect in handling his own force; and, number three, 

it depends upon the elements of time in the execution of 

the contract bv reason of situation bevond the architect’s 
• # •' ! 

control, such as a strike, for example, on the works, Which 
might require him to keep his men employed during the 
period over which he had no control, so that there |s no 
fixed sum, but it is assumed normally that if a contract is a 
contract for $39,000 for finishing a building, that hej will 
get a pretty good sum out of that. 

Q. What is “a pretty good sum,” Doctor? A. Pure con¬ 
jecture would be my answer—pure conjecture. Thejre is 
no sound basis on which 1 could base an answer whatso¬ 
ever. Sometimes a man will get $15,000 out of a contract 
like that, another man might get $20,000, another j man 
might get 9, and another man handle it so badly lie might 
not get anything. 

Q. And he might starve to death? A. Kxcccd- 
2012 ingly so. 

Q. 1 understood your testimony earlier to bej that 
the matter of the llegeman-Ilarris situation was called to 
the attention of the Interior Department and, as you pjut it, 
you stated that they made no decision in the matter tojhire 
these people on the cost-plus basis, so the University went 
ahead itself and did it? Is that a correct interpretation? 
A. Not at all, sir. 

Q. Tell me just what occurred, Doctor. A. The Hege- 
man-Harris people made direct reports to the Department 
of tin* Interior themselves on the basis of a eost-plus|con¬ 
tract for construction. They received a reply front the 
Secretary of the Interior, after he had consulted witlii the 
Public Works Administration, that the Government| had 
not found it possible to use such a form of contract ini con¬ 
st ruction, so that that matter was dropped. 

Our employment of the Hegeman-TTarris people wa!ji not 
on that basis at all—not on that basis at all; it had noth- 


i 
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ing whatsoever to do with a cost-plus construction con¬ 
tract. We employed the Hegeman-Harris people to give 
expert supervisory services in the position of having a clerk 
of works on the job and advise with regard to various and 
sundry matters in connection with the plans themselves and 
with the execution of the job. They were to us in the shape 
of expert counselors. 

Q. Doctor, what would you say if I were to tell you that 
the Board of Trustees approached the Department of the 
Interior to hire them on a cost-plus basis to do this work 
and not the Hegeman-Harris people? A. I would say that 
there are some facts that you do not know. I will 
2013 tell you that I have in my possession a copy of the 
actual letter which the Hegeman-Harris people wrote 
to the Department of the Interior, which you unfortunately 
do not possess and which 1 can produce in about two min¬ 
utes. 

Q. Who was Mi-. Abraham Flexner on February 23rd, 
1934? A. Chairman of the Board of Trustees, and Mr. 
Abraham Flexner was in full sympathy with the efforts of 
the Hegeman-Harris people to get a cost-plus contract. He 
wanted them to have it. 

Q. I hand you plaintiff’s exhibit 189 and ask you whether 
you ever saw that before (handing a document to the wit¬ 
ness). A. I recognize the contents, sir. 

Q. "Would you read that to the jury? A. (Reading): 

“Dear Mr. Flexner: 

“I wish to reply to your letter of February 9th regard¬ 
ing the buildings to be constructed on Howard University 
campus. 

“I can appreciate your interest in having the designs for 
these buildings properly adapted to their use and which we 
expect to accomplish through the architect employed for 
their design. 

“Under Government procedure of letting contracts, it 
would be practical to award a cost plus a fixed fee contract 
to a general contractor to carry out general supervision of 
designs and construction. This type of contract would 
necessarily have to be let without competition in order to 
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I 

obtain the necessary skill and experience on the; part 
2014 of the contractor and this procedure is contrary to 
Government regulations. 

“For the above reasons it would not be possible fdr us 
to avail ourselves of the services which you have recom¬ 
mended.” 

The enclosure is an enclosure dated February 23rd, 1934, 
addressed by Philip B. Fleming, Executive Officer otj the 
Federal Emergency Administration of Public Worki, to 
Mr. Burlow, who was the administrative assistant to Secre- 
tarv Iekes, and it savs: 

-7 • | 

“There is attached hereto a letter from Mr. Abrajham 
Flexner addressed to the Secretary which was referred to 
Colonel Waite for consideration and draft of reply. | The 
reply was drafted and sent up for signature and has come 
back to me today with red marks on the third paragraph. 
It has been our constant policy to steer clear of cost plus 
contracts, either where the plus is a percentage or a ijixed 
fee. The Ilegeman-Harris Company which is quoted in 
Mr. Flexner's letter has consistently tried to get us to a 
the cost plus fixed fee contract”— 

so this letter itself says the Ilegeman-Harris Company 
has constantly endeavored to have them adopt the cost jplus 
contract— 

“The Ilegeman-Harris Company which is quoted ini Mr. 
Flexner’s letter has consistently tried to get us to adopt! the 
cost plus fixed fee contract and have been more successful 
in their relations with Mr. Flexner than they have witli us. 

“This particular contract has, 1 presume, Ipeen 
2013 under the Interior Department and, therefore, it iis a 
matter for that Department to handle rather than 
Public Works. 

“1 personally am opposed to the cost plus type of con¬ 
tract and in view of my own attitude and the announced 
policy of Public Works over a period of some month's, 1 
did not feel that any letter other than that which ^vas 
drafted could be written. Therefore, 1 do not know what 
kind of a change to make in it. Perhaps your Howard 
University people could suggest something.” 
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Q. Xow, Doctor, Howard University, as a matter of fact, 
knew of this attitude of the Department before this letter 
came out, didn’t thev? A. Probablv did. 

Q. And at that time Howard University itself was dis¬ 
cussing proposals of hiring llegeman-Harris on a cost-plus 
basis to supervise the construction of these buildings which 
had already been let; isn't that the truth? A. 1 don’t know 
about that, sir. 

Q. Isn't that what he is talking about, sir? A. If you will 
kindly let me get that letter which 1 speak to you about, I 
will show vou what Howard Universitv was discussing. 

Q. I hand you the letter of February 15, 1934— 

Mr. Hayes (interposing). What is it that you want? 

The Witness. I want to show the Buildings and Grounds 
minutes of the Board of Trustees, which I think can be 
found in the folder marked “beginning 34.” It will 
2016 be a thick minute with a red back on it. 

By Mr. Magee: 

Q. 1 call your attention there to the action of that com¬ 
mittee to the proposal of llegeman-Harris (handing a docu¬ 
ment to the witness). A. (After examining the docu¬ 
ment) Exactly; a very interesting document. 

Q. Very. A. February 15, 1934. T read section 5. I 
judge that is what you wish? 

Q. Yes, that is right. A. (Reading): 

“The president of the University reported that the In¬ 
terior Department had advised that they could not consider 
the proposals of the llegeman-Harris Company favorably. 
The Committee requested Dr. Jones to communicate this 
fact to the Chairman of the Board, Dr. Floxner, and to say 
that the Buildings and Grounds Committee regrets that this 
opinion of the Interior Department precludes the Buildings 
and Grounds Committee from recommending acceptance of 
their services. The Chairman of the Board was also re¬ 
quested to express to llegeman-Harris Company apprecia¬ 
tion of the Board of Trustees for their preliminary services 
to date.” 

That is exactly what I mean. 

Mr. Hayes. Is this (indicating) what you refer to, Doc¬ 
tor? 
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The Witness. No; it is a larger one. 

May I get it, your Honor? 

2017 The Court. Yes. 

(The witness left the stand, obtained a document,j and 
resumed the stand.) 

The Witness. Will counsel permit me to read this? ! 

1 I 

By Mr. McGee: 

Q. Surely. A. T think it will throw complete light oiji the 
motives of the Hegeman-Harris Company: 

“HEGEMAX-H ARRIS COMPANY INC. 

“BUILDERS | 

“360 MADISON AVENUE j 

“NEW YORK 

“January 16, 1934. 

“Oscar Chapman, Assistant Secretary, 

“Department of Interior, 

“Washington, I). C. 

“Dear Sir: I 


“Since its inception in 1917, the liegeman Harris (jom- 
pany, Inc., has devoted itself to the management of construc¬ 
tion on professional basis. Its organization and the per¬ 
sonnel thereof have been trained in carrying on work uijider 
this form of contract where quality, speed and conservation 
of the Owner’s interest are of paramount importance. 
Under this form of contract it has built such buildings as 
National Broadcasting Building in Rockefeller Center,! the 
Chicago Board of Trade, the Daily News Building, both in 
Chicago and in New York, and many others of a similar tiype 
and character. It has probably constructed more buildijngs 
for universities and colleges than any other I in- 
2018 dividual builder. The onlv two contracts ever taken 
on lump sum basis have been the American Embassy 
in Paris and the Tomb of the Unknown Soldier in Wash¬ 
ington. Our work and the services rendered speak ifor 
themselves as evidenced by the type of work that we hjave 


i 


i 
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done and the large numbers of additional contracts from 
the same owners. 

“At the request of Dr. Abraham Flexner, the President 
of the Board of Trustees of Howard University, we visited 
Washington last week to examine the building program 
of this college. The situation is as follows: 

“Howard University is planning the construction of four 
buildings, namely, a Classroom Building, a Chemistry Lab¬ 
oratory Building, a Library and a Power Plant to supply 
both the University and the adjacent hospital. The general 
contract for the construction of the Classroom Building has 
been let under the lump sum form of contract and work is 
well under way. Plans and specifications for the three re¬ 
maining buildings are well advanced. Upon completion of 
the plans and specifications the Chemistry Building and the 
Power Plant could be started immediately.” 

Remember, it has been suggested that this man was try¬ 
ing to get Mr. Cassell’s work. Mark you, he specifically 
suggests the fact that the plans are to be completed by 
the architect. 

“The Library, being placed on the site of an existing 
building, could not be started until after Commencement 
in June. It is most important from the standpoint of 
2010 the college that actual construction work start at the 
earliest possible moment, and it is our belief that 
work of some kind sufficient to definitelv establish the grant 
of Government funds could be started under the svstem sug- 
gested within the next succeeding few weeks. 

“Under the ordinary procedure as exemplified by that 
adapted in connection with the Classroom Building, the 
plans and specifications for these three remaining buildings 
will be submitted to general contractors for competitive 
bids, though it is probable that the progress of the plans 
will not allow any two of the three buildings being sub¬ 
mitted for bids at the same time. This being so, in all prob¬ 
ability the work will be let to three different general con¬ 
tractors, one for each building. This being the case, there 
will, no doubt, be different subcontractors in each respec¬ 
tive trade on each of the three buildings. This being- 
brought about by the general competition existing in the 
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building industry at this time and also by the fact that (usu¬ 
ally each separate general contractor has a particular iline 
of subcontractors with whom he customarily deals. If jthis 
be so, there will be employed on the grounds three different 
plumbers, three different steamfitters, three different ijlas- 
terers, etc. This being so, it is clearly evident that there 
will be entailed a multiplicity of overheads consisting in 
each of the subcontract trades of foremen, clerks and over¬ 
head of the respective subcontracting companies. In addi¬ 
tion there will be a duplication of engineers’ superinten¬ 
dents, timekeepers and overheads of the respective 
2020 general contractors on each of the three buildings. 

An estimate as to the cost of the Government of 
such duplication could conservatively be placed at 10%, 
with a corresponding decrease in the value of the building 
dollar of Howard University. i 

“Appreciating fullv the regulations under which (the 

1 4 1 * m t i 

Government in ordinary circumstances finds it necessary 
to operate, that is, that all contracts made for the expen¬ 
diture of Government funds must be only after competi¬ 
tive bidding, we would propose, as follows:* 

“That the Hegeman-Harris Company, Inc*., be employed 
for the management of the construction of the three build¬ 
ings still to be built upon the basis of professional building 
engineers. The plan of procedure would be, briefly, | as 
follows: 

“1. Make as careful a study as the limitations of tijme 
will permit with the architect of the plans and specifica¬ 
tions to determine when said plans and specifications will 
be completed and approved. 

“2. Establish with the architect and the college authori¬ 
ties a time schedule showing the start and completion j of 
each of the buildings. 


So arrange the completion of the plans that irrespec¬ 
tive of the time of actual starting of the work, subcontracts 
for each sub-trade may be made simultaneously for tjhe 
three buildings to the end that there may be one plumber, 
one plasterer and one steel-man, etc*., employed on all three 
buildings, thus removing the duplication of subcontractors’ 
overhead. The fact that the Library Building camjot 
2021 be started until June does not prohibit contracts fjor 
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the sub-trades being awarded on this building simul¬ 
taneously with the other two. The time schedule estab¬ 
lished will indicate sufficiently to the subcontractor the time 
when his work will be required. 

“4. Advertise for and take bids under the broadest pub¬ 
licity possible for each of the respective sub-trades. The 
Hegeman-Harris Company, Inc., with the architect, to tab¬ 
ulate, analyze, discuss with the bidders their respective bids, 
and finally to make a recommendation to your Department 
of the award. 

“5. To place in the field one of our regular engineer’s 
superintendents with such assistance as may be necessary 
to direct and supervise the work carried on by the subcon¬ 
tractors, pass upon the quality of work done by such sub¬ 
contractors and to so direct the work that it will proceed in 
an orderly manner and to the best interests of the Univer¬ 
sity and of the Government. 

“6. To inspect and criticize such materials as shall be 
fabricated at locations other than the site and to so direct 
such manufactured work as to insure the orderly sequence 
of such materials to the building. 

“7. To keep such records of costs and accounts that the 
University and the Government may have full knowledge of 
the work as it progresses in the field. 

“8. The supervision and inspection of the work per¬ 
formed bv the individual general contractor on the (’lass- 
room Building. 

“In regard to the award of subcontracts, it is an 
2022 axion of the building industry that better competi¬ 
tion, better class of subcontractors and better prices 
may all be obtained where the subcontract amount involved 
is large rather than small. A subcontract on one individual 
building might not attract the larger and better class of sub¬ 
contractors where the same subcontract amount multiplied 
three times would. 

“In the case of the Power House, the individual ma¬ 
chinery such as turbines, generators, boilers, etc., could be 
purchased on separate contracts with the consequent di¬ 
versification of competition. 

“The Hegeman-Harris Company, Inc., if employed as 
building engineers, will accept for its services a fixed fee to 
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be determined between it and the Government. Foil this 
fee the services to be performed would be, among others, as 
follows:—” 

2023 I want to see how long that is. I think perhaps I 
have read enough to show that any suggestion that 

the Hegeman-IIarris Company was undertaking to j take 
away the work from the architect is absolutely unfounded, 
and that they were endeavoring to get a cost-plus conitrac¬ 
tor ’s contract— 

The Court (interposing). It is perfectly evident! that 
the witness has no right to discuss or evaluate the letter. 
The Court does not like to do that on its own objection, but 
it is clearly improper. 

Mr. Magee. I appreciate it too well, but I made ub my 
mind, your Honor, that I am going to let the witness,] if it 
is agreeable with the Court, to give as full an explanation 
as he wants. Then I propose to show what it meansj If 
your Honor takes a different attitude, I will object as [soon 
as the answer becomes objectionable. 

Bv Mr. Magee: 

! 

Q. Now, Doctor Johnson, you have gone over the lettjer of 
what they proposed to do, and what they proposed t!o do 
there in a sense was to supervise the construction oi* the 
various buildings— 

Mr. Hayes (interposing). Isn't that a suggestion oni Mr. 
Magee’s part as to his legal conclusion as to what a partic¬ 
ular instrument does, and if that be his legal conclusion, 
wasn’t it your Honor’s ruling that that is an improper!way 
to ask a question f 

The Court. He is not undertaking to put any words in 
the witness’s mouth. Proceed with the cross-examinaition, 
please. 

Mr. Magee. Will you read the question? 

_ i 

2024 (The last question, as recorded above, was fead 
by the reporter.) 

Bv Mr. Magee: 

Q. (Continuing) And to say that the contracts were 
properly let and schedules of payment and schedule^ of 

i 

i 

i 

| 

i 

i 

! 

i 
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progress were to be made? You have outlined them quite 
in detail ? A. 1 do not agree with you, because I know what 
you are looking at. You are looking at one of the three 
types of payments to architects. I can almost read it from 
memory. 

Q. No, I am not. A. The first one is the fee basis, the 
second one is the cost-plus basis, and the third one is the 
salary basis of paying architects. 

This man is talking about placing himself in the business 
of a general contractor on three different buildings at the 
same time, in which he will deal directly with the sub-con¬ 
tractor, and the very first item in his proposal is that he 
would purchase materials. Now, that is not the work of an 
architect. The very first item in his proposal is that he will 
purchase materials as stated above. 

He is undertaking to put himself in the place of having 
three contractors on these three different buildings. He is 
proposing to the Government that there be one contractor 
and that he be the Hegeman-Harris Company and that this 
contractor deal with the sub-contractors on all three of the 
jobs and that he be paid for the cost-plus. 

Now, there is an architect’s contract on that very page 
that vou have there; if vou will hand it to me I will show 
it to you. 

2025 Q. This is not a contract. It is a schedule of ethics 
of the American Institute of Architects. A. You 
happened to pick up the wrong one. 

Q. I am sorry, i thought you knew all about it. A. Give 
me the other one. 

Q. I do not have the other one. A. I have it. 

The Court. Proceed. 

The Witness. There is a cost-plus architectural contract 
in the field of an architect. 

By Mr. Magee: 

Q. There may be, but— A. (interposing) Just like in 
the field of this contract business, and that cost-plus con¬ 
tract means in the architectural field that the architect will 
employ the draftsmen and that he will employ the engineers 
and all subsidiary help, and that he will produce the com¬ 
plete plans and specifications. He will then give the owner 
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a schedule of all the costs, and the owner will refund him all 
the cost plus a fee. 

The two contracts outline the same way, but there i$ one 
in the field of architecture and one in the field of contract. 

Q. Have you finished? A. If there is any doubt ajbout 
that, I will refer to my own files. 

Q. On September 12, 1934, you received a proposal flrom 
Hegeman-Harris about what they were going: to do about 
these building projects, did you not, sir? A. I don’t know, 
sir, but if you will show me that proposal I will trV to 
see— 

202G Q. (Interposing) I will read that; see whether or 
not you did not in fact receive it: 

It is a letter of Hegeman-Harris Company, Inc.: 

“Hegeman-Harris Company 

“New York, N. Y. 

“September 12th, 1934 

“T. L. Hungate, Chairman of 

“Buildings and Grounds Committee, 

“Howard University, 

“Washington, D. C. 

“Dear Sir: j 

i _ 

“Confirming the writer's telephone conversation vyith 
you this morning regarding supervision of the construction 
of the several units at Howard University, we submit the 
following: 

“To furnish a superintendent for a period of twelve (;12) 
months and also the service of our mechanical man \Vho 
would make the necessary visits of inspection of the power 
plant equipment, for the sum of Twelve Thousand Fjive 
Hundred Dollars ($12,500.00). I 

“Should the service of the superintendent be desiredjbe- 
vond the twelve (12) month period, it may be continued at 
the same proportionate monthly rate. 

“The superintendent would be an experienced building 
superintendent and thoroughly capable of inspection of the 
work and have the knowledge and experience that wofild 
qualify him to see that the plans and specifications are (id- 
hered to. 


I 
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“At the time of the installation of the mechanical equip¬ 
ment of the power plant, additional inspection would be 
furnished at such times as we deemed advisable by 

2027 our mechanical man who would make the necessary 
visits to the work. 

“A superintendent such as we suggest would be able 
to look after the buildings now under contract and also the 
library, should that project be contracted for in the near 
future. 

“The superintendent would report to this office and we, 
in turn, would communicate with and keep advised your 
committee through your Mr. V. I). Johnston, of any irreg¬ 
ularities should they arise. This man will also be able to 
keep in touch with the progress of the work and be very 
helpful in checking up the amounts to be paid under the 
monthly requisitions of the several units under contract. 

“While the superintendent’s standing and authority with 
the Government would be similar to our present position, 
we all would know of any irregularities or of neglect on the 
part of any contractor or subcontractor or architect to com¬ 
ply with the arrangements, drawings and specifications of 
the several units in time to have any such irregularities 
rectified before it is too late, as is the case at present. 

“This service, together with the services of the man you 
may select as engineer to operate the completed power 
plant would, we believe, insure you the fulfillment of any 
contracts entered into on this building program and, too, 
your engineer, if selected now, would grow up with the work 
and know thoroughly its workings and installation. 

“From what we have alreadv brought to vour 

2028 attention on the classroom building, we feel a full¬ 
time supervision of these projects, exclusive of the 

supervision by the architect, would be of great, value and 
comfort to you. 

“Awaiting your advice in this matter, we are 

“Yours sincerely, 

(Signed) “Hegeman-Harris Co., Inc., 
By: (Signed) C. D. Brady” 
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You received that communication, didn’t you, sir? j 

A. It is sent to Mr. Hungate, sir, but I wish to sayjthat 
this is the exact understanding that the Howard University 
had with the Hegeman-IIarris Company, as 1 indicated to 
you previously, that the Hegcman-Harris Company itself 
was interested in securing a cost-plus contractor’s relation 
with the Secretary of the Interior, that they could not! get. 

Howard University approached them, however, for ap en¬ 
tirely different service and a service which we were fortu¬ 
nate to get from a commanding firm which was interested 
primarily in million-dollar projects. AYe asked that jfirm 
to furnish us with supervision on the job, and we did it un¬ 
der the terms of the contract; if you will be kind enough to 
show me the power plant contract or the chemistry ;con- 
tract, I will show you that in that contract it provides!that 
the university has the right to do just this thing. 

Q. I think I have knowledge of the matter to which! you 
refer, Doctor. You classify the service of a general con¬ 
tractor as services which fall in the classification which is 
in this contract (handing a document to the witness) ?j A. 
No, sir. Section 8 of this contract, paragraph 3, reads: j 

2029 “The university reserves a right to employ atjanv 
time independent engineering or architectural | ser¬ 
vices, when and as they may deem necessary, to inquire 
into the progress of the work, the method of construction, 
and the conformity of the construction with the plans!and 
specifications prepared by the architect. The architect 
shall put at the disposal of such independent engineers or 
architects all pertinent data in his possession or control. 
At any time that report of independent engineering or 
architectural service or investigation may indicate to! the 
university that construction is not proceeding in accordance 
with the contract and plans of the university, the university 
may stop construction or order removal of the work by 
notice in writing to the architect and the contractor.” j 

Howard University was to employ the services of j the 
Hegeman-Harris Company under the terms of this contract 
to do the things here specified, and that is as different from 
the cost-plus general contractor’s contract as night is from 
dav. 
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Q. So that you did employ this general contracting firm 
in the manner outlined in this letter? A. We did. 

Q. And you paid them according to your own testimony, 
for three years’ supervision of work £30,000? A. We did, 
sir, and it was worth it. 

Q. And there were consisted in, as you described it, super¬ 
vision of this work, the checking over of the vouchers as 
they came through for payment, the setting up of progress 
schedules, the fixing of time schedules, and that ex- 
2030 tended over a period of approximately three years, 
is that correct? A. It included more than that, sir; 
it included a careful checking of the plans and specifications 
for each building, some of which was done before the plans 
and specifications were put to the contractors. 

Advice to the Hoard of Trustees—professional advice, 
arrived at by the Hegeman-Ilarris Company, arrived at 
around the table with its expert, regarding the worthiness 
of the plans, and the cost possibilities. 

Number 3, it included having a man on the job regularly 
to inspect in person every bit of work done by every sub¬ 
contractor. It required, in the case of specialized work, like 
the power plant, the furnishing of a specialized expert, en¬ 
gineer inspector, who knew power-plant equipment, power 
plant equipment installation, the dangers involved therein, 
and the probabilities of risk and loss. It required the con¬ 
tinuous supervision of each of these projects in that per¬ 
sonal and direct manner, by one man giving his full time 
to it for the entire length of the contracts on the two million 
dollars worth of buildings. It required in addition thereto 
an expert from the general office of the New York Hege- 
man-Harris Corporation to be at the disposal of Howard 
University for the examination of vouchers, claims, or any 
kind of a problem whatsoever that might arise in relation 
to these buildings, from a firm of long standing competent 
in handling projects up into the millions. 

Q. Now, Doctor, the very type of work which you have 
described is the very type of work that the architect was 


hired in tlrs case to do—you can read through his 
2031 contract to set*—and in addition to that, it was a 
Public Works Administration project? All of these 
buildings in 1933 were Public Works Administration proj- 
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ects, weren’t they? A. They were Howard University 
projects, put up under funds appropriated for Howardj Uni¬ 
versity by the Government of the United States, undeii con¬ 
tracts signed by Howard University, and under the super¬ 
vision of the Public Works Administration. 

Q. Then, it is your understanding of these buildings 
that those contracts were let out of Howard University, 
out of moneys appropriated to it? A. Here is one fight 
here (indicating), architect’s contract. 

Q. That is one contract. That is your idea of hovF the 
buildings were built? A. Oh, no; I am not making anvjgen¬ 
eralization. I will deal with one thing at a time. 

Here (indicating) is a contract on the power plant. jTliis 
contract was paid out—not less than $23,000—out of funds 
appropriated by the Public Works Administration. ;This 
contract is signed for Howard University by V. D. jjohn- 
ston, treasurer, and by Albert I. Cassell, architect. jit is 
indorsed by Oscar L. Chapman, Assistant Secretary of the 
Interior. 

Now, No. 2: When we got ready to issue the contract to 
the contractor the Government has a different procedure. 
The Government protects Howard University’s money! un¬ 
til the contract is finished, and the building is ready foif the 
turn over. Therefore, the Government signs the contract 
with the contractor, but some contractors have found jout, 
much to their sorrow, that if they sue the Govermpent 
under the contract they meet the interpretation from 
2032 the court that the money is appropriated from ijlow- 
ard University and they can’t recover, and thatjhas 
been decided in the courts. 

Q. Now, Doctor, you have just answered the question! the 
way I wanted you to answer it. You have stated that 
Howard University was protected in the construction of 
the buildings because of the fact that the Government let 
the contracts on the construction and supervised it up Until 
the building was turned back to Howard University. Udder 
that situation, what in the world did you need Hegelian 
and Harris for? 

Mr. Hayes. 1 submit, your Honor— 

The Witness (interposing). I will be glad to answer it. 

Mr. H ayes. It seems to me so entirely apparent that! the 
question is not a proper one. 


i 

I 

i 

! 

i 

i 
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The Court. I do not see anything wrong with it. Proceed. 

Mr. Hayes. All right, sir. 

The Witness. I will be glad to answer it, sir. With all 
of the supervision that we had, we found the sub-contractor 
on one building putting stuff into the building plainly con¬ 
trary to the specific written regulations with regard to the 
way that stuff should be put in and protected. 

It made no difference who was on that job and who he 
was paid by. The trustees of Howard University did not 
feel that they could fulfill their public obligation by permit¬ 
ting work like that to be done, and thev were determined to 
get somebody from somewhere that would see to it that 
when a sub-contractor got ready to put the stuff in he would 
put it in according to the specifications, and if they were 
willing to pay their private money for it, the Government 
could have no objection, and the Government did not 
2033 object. 

We kept them on the job for three years and we 


paid $30,000 to save Howard University from the incursion 
into its own rims of the type of investigator who came into 


that other matter and who was a perfect nuisance—re¬ 


garded so by both us and the Department of the Interior— 
and we wanted to keep such men out of our situation by 
getting a firm of high integrity and long standing compet¬ 
ence in there, who, when the Secretary of the Interior 
wanted to know who was on the buildings, would meet some¬ 
body he was bound to respect, who was on that job. 


By Mr. Magee: 

Q. Let us see just how competent they were, Doctor. Let 
us take the library situation. Will you tell what the recom¬ 
mendations of Hegeman-Harris were that should be done to 
the floor plans of the library? A. My dear sir, they must 

have had a series of fiftv or sixtv recommendations. I did 

« • 

not deal with them; I would not know what they did. They 
dealt with the treasurer of Howard University. 

Q. As a matter of fact, the Board of Trustees selected 
Professor Gerould, did they not. at Princeton or Harvard, 
or some place like that, to check over tin* plans of the 
library? A. Princeton University; he was one of our con¬ 
sultants, sir. 


I 
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Q. And Mr. Cassell went to him and presented his plans; 
that is true ? A. He did. 

Q. As a matter of fact, Professor Gerould was so 

2034 pleased with the plans that Mr. Cassell presented 
that he circulated them among; other universities! and 

thev have been used as a subject of library architect! dis- 
eussions in at least three universities, have they not? Aj.. So 
vou testify, sir; 1 don't know. 

Q. You do not know that to be the fact? A. No, sir. I 
will be glad to admit it if it is. It would be a pleasure; 

Q. And in the course of the construction of the library, 
if I was to tell you that Hegeman-IIarris suggested ithat 
they move that first floor to the second floor and the second 
floor to the first floor, would that bring any recollection to 
you ? A. Not a bit. 

Q. That matter was also referred to Professor Gerpuld 
and he came back and said that was ridiculous? A. Jj am 
listening to your testimony, sir. 

Q. You do not know anything about that ? A. No, siij not 
a thing. 

Q. How long did you hold up the plans on the library 
building, yourself Doctor? A. I don’t know, sir, but I -held 
them up as long as was necessary to put them in a shape 
that could go before the public and the Secretary of till 1 In¬ 
terior in a form that we considered satisfactory. 

Q. Now, speaking of investigations, didn't you makcj the 
statement that the Secretary of the Interior promised!you 
that he would never subject you to another such investiga¬ 
tion as the first one? A. Tie did, indeed, sir. 

2035 Q. T)o I understand, sir, that you never were jsub- 
jected to another investigation? A. The other jwlio 

took it over first undertook to get from me my sermons, so 
that he could find out what I was saying. Tie did thht— 
he was worthy of that, and he did it. He is the next t ling 
to an Ogpu agent that 1 have ever seen, and I have in writ¬ 
ing, over his own signature, where he demanded me to send 
him a sermon that I had preached. 

Q. As a matter of fact, in 1930 the Secretary of thc| In¬ 
terior ordered another investigation, did he not, sir? 1 ; A. 
On what, sir? 

The Court. When was that? 
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Mr. Magee. 1936. 

The Witness. What was it ? 

By Mr. Magee: 

Q. As I read the Congressional Record— 

Mr. Hayes (interposing). I suppose it is my duty to in¬ 
terpose my objections, for whatever they may be worth, sir. 
I respectfully suggest it looks like now we are— 

Mr. Magee (interposing). All I am doing is testing the 
witness’s veracity, that is all. 

Bv Mr. Magee: 

Q. So that there was another investigation late in the 

vcar 1935 and 1936 of Howard Universitvf A. There was 
•> •• 

a more or less presumption of a dignified inquiry, Mr. 
Magee, which was so high above the former one as a giraffe 
is over a fly. This investigation undertook to find out 
whether I was a Communist or not. Does that describe it? 

Q. I think that is the one. A. Yes, and they under- 

2036 took to examine my sermons, my prayers, and other 
private conversations I might have with my wife 

and children when I was home, eating dinner, and the Secre¬ 
tary of the Interior finally got so disgusted with it that he 
went to his own solicitor and asked him whether he had any 
right under the law to that, and the solicitor replied that he 
did not, and he stopped it. 

2037 Q. But he did start it, didn't he? A. Well, he 
stopped it, too. 

Q. The only question was whether he started one after 
the first one. A. It was as far beneath the dignity of the 
Secretary of the Interior as one can conceive. It is one of 
the finest cases of how irresponsible subordinates, working 
under the banner of a dignified man of integrity, would pre¬ 
sume to do in his name what they would not dare to do 
with his open knowledge. 

Q. Doctor, did you ever see the communications that 
came from Professor Gerould to Mr. Cassell concerning the 
library project ? A. Xo, sir, I never saw them—never saw 
all of them, but I know of his opinion. 

Q. Can you give us that opinion? A. Mr. Gerould had 
a very, very high opinion of those plans, and he made him- 
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self a very great contribution to our understanding of the 
plans and, undoubtedly, to some extent, to the plans jhim- 
self, so much so that on the day of dedication we invited! him 
to be present and put him up on the platform and showed 
him an honor because of our sense of indebtedness to I him 
in the matter. 

Q. 1 have a file here, Doctor, of the Professor Gerlould 

situation, a copy of which Mr. Cassell received from|him 

that went confidentiallv to Mr. Crawford. Did vou ever 

* * \ 

see that letter (handing a document to the witness) A. 
Yes, 1 think I have seen that letter. 

Q. Read that to the jury. 

Mr. Hayes. Is that the one you say went confi^len- 
2038 tiallv to Mr. Crawford? 

Mr. Magee. Yes. 

iT’ i 

The Witness. It is a letter addressed from Mr. Gerjould 
to Mr. Crawford. I don’t mind reading it: 

“Princeton University, The Library, Princeton, New Jer¬ 
sey. December *29, 1933. 

“Mr. George W. Crawford, 567 Orchard Street, |7ew 
Haven, Connecticut. Mv dear Sir: 

• I 

I 

“On December 27 and 28, I had the opportunity toidis¬ 
cuss with Mr. Albert I. Cassell the plans which he has pre¬ 
pared for the proposed new library building for Howard 
University. 

“ I was greatly impressed with the throroughness andj the 
intelligence with which the present and prospective needs 
of the University in respect to its library facilities nave 
been studied. 1 know of very few cases in the country in 
which the basis for a building program have been so care- 
full v outlined. 

“The plans which Mr. Cassell has drawn seem to me to 
be excellent in every particular, and I feel confident that a 
building erected in accordance with these plans will prove 
itself to be most satisfactorv in use. In onlv a verv jfew 
cases was T able to suggest minor changes in the plans which 
it seemed to me would improve them. 

“Very truly yours, (signed) James Thayer Gerould, 
Librarian.” 


i 

I 

i 


I 
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By Mr. Magee: 

Q. Now, Doctor, have you ever seen what the National 
Commission of Fine Arts wrote to the University in con¬ 
nection with the library? A. I may have seen it. 

2039 Q. I will ask you whether or not that is your recol¬ 
lection of what they said about it (handing a docu¬ 
ment to the witness). A. It is also written to Mr. Craw¬ 
ford. You can see that Mr. Crawford was— 

Q. (interposing) He was chairman of the Buildings and 
Grounds Committee? A. Yes. 

Q. The proper person to write to, wasn’t he? A. 1 
don’t know; I doubt it, I doubt it. Everything was not be¬ 
ing done in those (lays according to Hoyle. For example, 
that investigation that you speak of—somehow, mysteri¬ 
ously it got out of the Department of the Interior before 
it got to the Secretary, got in the public prints. 

Q. That is very illuminating, Doctor. Go right ahead. 

The Court. Proceed. 

The Witness. I have not seen this letter, not that I know 
of, but I will 1 h* very glad to read it, sir, if you want me to. 

By Mr. Magee: 

Q. Yes, go right ahead. A. (Reading) “Replying to 
your letter of November 2, for the past twenty years the 
Commission of Fine Arts have been particularly interested 
in the physical development of Howard University. The 
Commission regard the site as one of decided importance in 
the harmonious development of the entire District of Co¬ 
lumbia as the nation's capital. As the plans for new 

2040 buildings have been presented from year to year by 
Dr. Scott and Mr. Cassell, the architect members of 

this Commission have advised with them as to the most 
effective manner in which to use the moderate appropria¬ 
tions available; and have always appreciated the privilege 
of rendering such service. This Commission have had oc¬ 
casion officially to commend the excellent preparation and 
presentation of the drawings, as well as the harmonious 
spirit that has prevailed during all such conferences. Only 
this week formal approval has been given to the plans for 
several new buildings. 
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“This Commission appreciate the importance of the jpro- 
posed Library building as to its location, its relatioh to 
the other buildings, and especially as to its dominating 
service to the scholarship of the University. These jcon- 
siderations have had due weight with this Commission in 
advising you that the members believe that Mr. Cassell 
should be commissioned to design the new Librarv building. 

“To change architects at this time might endanger; the 
harmony which should prevail among the buildings of! the 
group. Mr. Cassell has grown up with the work, both of 
building and also of appropriate landscape settings; lie!has 
a genuine feeling for the entire project in all its relation¬ 
ships, to the City of Washington as well as to the internal 
arrangement of the University grounds. 

“This Commission, therefore, have no hesitation in j ad¬ 
vising you that, all circumstances considered, Mr. Cassell 
seems the architect who would give the most satisfaction to 
Howard University and so to the public concerned in that 
institution. 

2041 “The members of this Commission are quite will¬ 
ing to continue to consult with him to bring aboikt a 
satisfactory Library building. They have seen his teiita- 
tives sketches and are convinced that they will work |out 
well. ’ ’ i 


Q. Doctor, you gave some indication that it might Snot 
have been quite proper to write to the chairman of !the 
Buildings and Grounds Committee. Suppose you rjead 
Section 5 of the By-Laws (handing a document to the wit¬ 
ness). 

' j 

Mr. Hayes. I could not hear you, Mr. Magee. 

Mr. Magee. The suggestion was that it might not hjave 
been quite proper to have written the letters to Mr. Craw¬ 
ford. I am asking him to read the By-Laws. 

The Witness. Oh, no; a letter of commendation wobld 
go to anybody. It is a good letter. I would be glad to 'see 
such letters circulated to all members of the board. 


By Mr. Magee: 

Q. Suppose you tell the jury to whom matters concejrn- 
ing buildings and grounds should go, according to the By- 
Laws. A. It should go from the trustees to the Buildings 
and Grounds Committee. 
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Q. Read what the rules say. A. (Reading) “The Com¬ 
mittee on Buildings and Grounds shall consist of five trus¬ 
tees annually appointed by the chairman of the Board. This 
Committee shall have the oversight of grounds and build¬ 
ings of the University. All questions relating to new build¬ 
ings and remodeling of existing buildings in the first in¬ 
stance shall be referred to this Committee.” 

That does not change the regulation, however, that 
2042 all communications between the board of trustees 
and employed officers at Howard University arc sup¬ 
posed to go through the president. 

Q. Are you contending that the National Commission of 
Fine Arts is an employed officer? A. T am not contending 
anything, sir: I am just advising you of the routine. 

Q. Do you know who the director of libraries is for Co¬ 
lumbia University, Dr. Johnson? A. I think his name is 
Dr. Williamson. It was around about the time that you 
speak of. 

Q. Have you ever seen that letter from Dr. Williamson 
concerning the library (handing a document to the wit¬ 
ness) ? A. I may have. 

Q. Would you mind reading that to the jury? A. (Read¬ 
ing) “Mr. Albert I. Cassell, Howard University, Wash¬ 
ington, D. C. Dear Mr. Cassell: 


“I have been advised bv two verv well known Universitv 

* » • 

librarians that von have made an unusuallv thorough studv 
of the library problem at Howard and have arrived at a 
very satisfactory solution from the librarian’s point of 
view. This leads me to extend to you a very cordial and 


urgent invitation to come to New York and talk to the Con¬ 
ference of Eastern College Librarians at its twenty-fourth 
annual meeting on November 28th. 

“I can assure vou that the audience of some two hundred 


college librarians will be greatly interested in any phase 
of the planning of college library buildings which you would 
care to present. I would suggest some discussion of 
2043 the newer types of college library buildings as you 
have examined them in connection with your plans 
for Howard. However, I leave the subject to you. We 
would like a talk of not over twenty-five minutes. T am 
expecting to ask Mr. Githens to talk at the same session. 
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“To my great regret I am unable to offer you any com¬ 
pensation, possibly not even travelling expenses, altliojugli 
I am planning this year to charge a registration fee which 
might enable me to take care of them. In the past jour 
simple organization has not brought us in anv revenue at 
all.” 

Yes, I have seen that letter. 

Q. Will you look at the program of the Conference of 
Librarians at the top and see whether or not Mr. Caslsell 
was carried there? A. Yes, 1 have seen that and Ij re¬ 
joiced very much at that time. I thought it was a very frne 
thing for Mr. Cassell and for Howard Universitv. 

Q. Doctor, you testified, in going over the monthly Ire- 
ports, that the first time you ever got any breakdown on|the 
rents was in the last report, which is Plaintiff’s Exhibit |No. 
133, is that correct? A. That is as far as I remember, jsir. 
T don’t remember seeing anv other breakdown. 

Q. You do not recall seeing any other breakdown of |thc 
rents and repairs to show what came in, where it was spent, 
how much was net, and where it was deposited? A. jXo 
comprehensive breakdown of that problem that I know of. 

Q. Calling your attention to your auditor’s Ire- 
2044 ports, let us pick up the first one, Plaintiff’s Exhibit 
124, June 30, 1933. A. That is the last one, sir; that 
is not the first one. 

Q. 1930. (’ailing your attention to Exhibit C, I ask you 
if that is not a compilation of the rentals, repair charges, 
insurance charges, and the net amount that went in banl^ at 
the end of the six months period (handing a document to the 
witness). 

Mr. Hayes. At one time he asks for a compilation and 
at another time for a breakdown. They are not the sajme 
thing. 

The Court. Tt is perfectly proper on eross-examinatibn. 
Proceed. 

The Witness. On this entire page, Mr. Magee, there bre 
eight lines. Now, may I ask you, sir, would you consider 
that a sufficient and complete account of the rental on t07 
properties? Xow, of those eight lines, the first one refers 
to rentals: 


I 


i 
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“From Rentals of Properties Purchased, $22,341.35. 
From Insurance Fire Loss, $300. From Bank Balances, 
$405. From Mortgages Receivable, $155.37. Total Income, 
$23,201.72. Operations of Properties Purchased, $5,796.37. 
Interest on Mortgages Payable, $4,357.35 Total Ex¬ 
penses, $10,153.72,” making a balance of $13,048. 

Now, that is an auditor’s compressed, bare schedule. 

Q. Where do you think he got it from? A. lie 

2045 must have gotten it somewhere. lie probably got it 
from Mr. Cassell; but he was able to get more from 

him than I was. 

Q. Didn’t you get these reports, Doctor? A. Exactly, 
sir; but I would not consider this, at all, to be an adequate 
report on rentals—not at all. 

Q. What would you consider to be an adequate report? 
A. What I finally got, after six months of effort. 

Q. In other words, you wanted an itemization? A. Ex¬ 
actly, sir. 

Q. And you were not satisfied with the six months’ work 
your auditors put in on it and when they broke down the 
figures? A. The auditor is not supposed to be a substitute 
for services to be rendered in the first instance. He 
audited; the auditor is a final checkup man who tests rec¬ 
ords alreadv submitted, as to whether thev are accurate. 

.Q IIow does he test the accuracy of a rent statement of 
that character? A. 1 don’t know, sir. 

Q. Oh, you don't know? A. No, sir. 

Q. If I were to tell you that in order to check the accuracy 
of that rent statement he would have to go over every in¬ 
dividual item reported in these reports, check it as it came 
in, and check the bank balances, and check every item of 
repair and every item of disbursements that was made, in 
order to get the net balance, would that give you an idea of 
the amount of work necessary to make a statement of that 
sort ? A. I should sav it w’ould be verv interesting 

2046 testimony, but unsupported. 

Q. Doctor, how’ would you—being an expert on 
making progress reports—make up such a statement as 
that ? A. My dear sir, I have never undertaken in mv life to 
enter the field of auditing. I would walk into an auditor’s 
office as if I were a child, and I w’ould be disposed to be 
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guided by the processes which those distinguished gentle¬ 
men have been able to set up after years of experience in 
auditing. 

Q. Do you think that little report that you got thjere, 
Doctor, was worth the money you paid for it? A. I think 
so; but it is what it pretends to be, and nothing more—npth- 
ing more. 

Q. Take a look at that one (indicating), Doctor, and then 
check it against 3433: Which would you say was the most 
comprehensive piece of work? A. Which one, sir? 

Q. The report which you got from your auditor, with the 
breakdown, or the report which Mr. Cassell gave you, gradu¬ 
ally having built it up? A. I would say this one, sir (in¬ 
dicating) ; and I would say that from the point of view of 
an officer of the University charged with the expenditure of 
a million dollars, I would have to have this one not merely 
at the end of the process— j 

Q. (Interposing). Every six months? A. No, I wpuld 
want it oftener than that, sir; I would want to know every 
step of the way. 

Q. What time would he have to do anything else, if al) he 
was doing was making these reports—which your 
2047 own testimony indicates it took three or four moiiths 
to prepare, and at a cost of five hundred and eighty 
some dollars, just for the report? A. I have also said to 
you, sir, that I thought so far as that report w T as concerned 
he could have had a high school girl do it, any time, and that 
there was no need in the world of his taking six monthsj to 
do it— none in the world, whatsoever. 

Q. Why does it take your auditor six months to turn pat 
something like this (indicating)? A. It did not take Him 
six months. 

i 

Q. Well, your records show that you hired Franke in De¬ 
cember, 1932, to start an audit through June 30, 1933. Mr. 
Pope has testified that he worked all during the summer'on 
these accounts with him, starting in January; and you sub¬ 
mit an auditor’s report that he made on August 17. A. Will 
you kindly present the auditor’s report, and T can then 
present my testimony? 

Q. Let me take your auditor’s report through the fiscal 
year ending August 17, 1930. A. No, it is not that. Tjhe 

i 

i 

i 

| 

! 

i 
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report you are concerned with is ending December 31st— 
Q. (Interposing). No; you have two of them. That was 
submitted in June. It took him six months to get that one 
out? A. No, sir. I will show you that that is not true. 
Mr. Haves. Doctor, will vou sav where I can find it? 

The Witness. Yes, sir; look at the folder indicated as 
No. 15 on the face, and let me have it, please. 

The Court. In order to expedite the matter: As I 

2048 understand, there is a statement of April 20, made by 
Mr. Cassell, and which was, by the University, placed 

in the hands of the auditor, and that was worked on as late 
as August of 1933. Isn't that the one you are talking 
about? 

Mr. Magee. Yes, your Honor. 

The Witness. That is not correct, vour Honor—I sav 
that respectfully, sir. 

The Court. Well, I may be mistaken in my recollection, 
but that is my recollection. 

The Witness. Mr. Cassell presented his report on which 
this audit was based, on April 21, 1933. 

Bv Mr. Magee: 

Q. Yes? A. (Continuing) —which means that the 
figures on which the auditor was to work were not avail¬ 
able until April 21, 1933. 

Now, this report is delivered July 14, 1933—not August, 
not September, not December— 

Q. (Interposing). You have different ones from the 
ones I saw. A. July 14. This is the report for the period 
ending December 31, 1932. 

Mr. Magee. Oh, yes. 

By the Court: 

Q. When did it go into the hands of the auditor? 

Mr. Magee. 1932. 

A. That is it. The auditor may not have gotten it for 
two or three weeks. 

The Court. But when does the record show it went into 
the hands of the auditor? 

2049 Mr. Magee. They were employed in December of 
1932: and Mr. Pope testified they worked on it on up 
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through January, before the report of Mr. Cassell’s (tame 
in, and after the report came in, on up through June, July, 
and August. Mr. Pope testified to that. 

Mr. Haves. My recollection mav be faultv; but mvirec- 
ollection is that the reference also included some looking 
over the books of the secretary-treasurer. So there can¬ 
not be any definite recollection of when— 

The Witness (interposing). The firm of Franke, Gjraef 
& Hannon were the regular auditors of the University. 
Thcv were the regular auditors of the Universitv; tliev were 
making the regular audit of Howard University. 

Xow, this was a special task that tliev were assigned to 
do. They could not do it until the report was available— 
which is April 21, 1933. And this was also the final report, 
in which they were impressed with the necessity of finally 
disposing of every problem; and they did it somewhere! be¬ 
tween December 21st and July 14th; because they presented 
the report in the mails on July the 14th. 


Bv Mr. Magee: 

Q. Doctor, I have before me the report for the fiscal year 
ending June 30, 1933. A. That is right, sir. 

Q. (Reading): 

“As recommended in the report covering our examina¬ 
tion for six months covering December 31, 1932, a set of 
books for the extension fund has been opened in the trea¬ 
surer’s office as of January 1, 1933, and all transjac- 
2050 tions since that date have been recorded therein. This 
greatly simplifies the audit of the funds.” 

What does that mean? A. It means that tliev were n!ow 

* 

making the one audit—now making the annual audit, which 
is an entirely different audit, Mr. Magee. Mr. Cassell’s 
report was delivered on April 21st; and if you will be kind 
enough to read it, sir, the report itself says it is a repjort 
delivered for work done up to December 31, 1932—in other 
words, the records for the work done in 1932, were not avail¬ 
able until April 21st, 1933. 

Q. Well, your auditor must be talking through his hat, 

then, when ho says that—isn’t he? Read what he s^vs 

about what the records show, sir. A. My dear sir, you sjre 

confused in vour own mind. 

* # | 

Q. No; I am just using the words of your own auditor. 

A. You are confused in vour own mind. 


i 

i 

I 
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Hero are two audits. Here is the audit (indicating), just 
as plain as the English language can be read, sir. 

Q. All right. A. Let me show you, sir: This is the report 
on the examination of the fund, of December 31,1932. 

Q. Exactly. A. Now, hold that a minute, sir, please. 

Q. All right. A. Xow return, and look at this one (indi¬ 
cating)—just please, sir, take a look at this. This is the 
audit for the year ended June 30, 1933 (indicating). 

Q. That is exactly what 1 said it was. A. (Continuing) 
—which is six months later, Mr. Magee. 

2051 Q. Surely; June 30 of 1933. A. That is right, sir. 

Q. Surely. 

Tlie Court. Xow that you gentlemen have agreed, let us 
stop talking about it and go to something else. 

Bv Mr. Magee: 

Q. And you have testified that after this change occurred 
in December of 1932, thereafter all of the work on the ex¬ 
tension fund was done bv Mr. Johnston; is that correct? A. 
With the exception of that part which might be very gra- 
ciouslv contributed bv a friendlv citizen, for the good of 
the cause. Mr. Johnston was charged with the legal and ac¬ 
tual responsibility, after January the first. 

The Court. The question is what each one did—not what 
you think the responsibility was. 

The Witness. What they did was, your Honor, that the 
treasurer of the Cniversitv did actuallv take over, on March 
2. Xow, he could not take over any earlier because Mr. 
Cassell would not let him; and he did not let him until the 
Chairman of the Board of Trustees sent him a telegram 
and told him, “If you do not turn those books over, I will 
call a meeting of the Executive Committee of the Board of 
Trustees.” 

Bv Mr. Magee: 

Q. He surely did. Go right ahead. A. And so he turned 
them over on March 2,1933. 

Immediately after he turned them over, within a period 
of four da vs, Mr. Johnston notified each and everv one of 
those real estate operators that, “Hereafter you will have 
all of your dealings with me.” 

2052 And he did it in writing. 
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Q- And that finished Mr. Cassell’s work? A.! That 
finished Mi’. Cassell’s work, officially. If he did anything 
else, it comes under some other category. i 

Q. Suppose you requested him to do extension work after 
that date? A. 1 remember to have requested him toj do a 
very arduous piece of extension work. j 

Q. You did? A. Yes, sir. 

Q. What was that? A. 1 called him up on the telephone 
and asked him if lie would have reference to his files, which 
he had thus far refused to turn over, and turn over to! me a 
copy of a certain letter which he had written me on 4 cer¬ 
tain date, and which copy I had lost. 

lie thought so much of it that he did it in writing anld did 
go through the laborious process of writing me a lettejr and 
sending me a copy of it, so as to have a record of it. \ 

Q. That is all that he did thereafter at your request!? A. 
Oh, he mav have done one or two other chores. 

Q. "What were those “chores”? A. Oh, I don’t know. 
They were relative unimportant. 

No sound, responsible man would have claimed thejm to 
be the performance of a task. There was no property 
bought, up until dune 30, 1933, but one piece of property. 

Q. Dear me; is that true? Doctor, you had not finished, 
then, with your extension activities? Were you through in 
March, when you made this transfer of the records, 
2053 outside of his report which came in on April 22? ' Did 
that finish the extension activities, and did you there¬ 
after acquire no more property? A. No; the truth isj Mr. 
Magee, that as far as the acquiring of the substantial ipart 
of this property is concerned, we practically finished in Oc¬ 
tober, 1930. * * j 

Q. You still had the property, didn’t you? A. After 
October, 1930, we struck what Mr. Cassell has called the 
hard cases, and we made very slow sledding from that time 
on and thereafter. We just walked along very slowly;! and 
you will notice, from M r. Cassell’s own report on that, which 
was made on April 21, 1933, that no property had keen 
bought since April, 1932; that within a period of a vea}- we 
had not closed a single contract—a whole year passed by 
and we had not closed a single contract. 

And up until June 30, 1933, we had not closed but lone, 
and that was the one that Mr. Hayes closed, with the Evans 
matter, on August 21, 1933. 
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There may have been another one, hut I have no recollec¬ 
tion of it. 

Q. Do you know who signed that contract for the Univer¬ 
sity, in Mr. Hayes’ office? A. I don't know, hut we can find 
out. We have the documents right there. 

Q. Would it help you any if I told you it was Mr. Cassell, 
as agent? A. I doubt whether I would he willing to relv on 

C* C v 

vour memorv now. 

• • 

Q. Well, I don't think we shall have any difficulty 

2054 about it; I will pick out the contract and let you read 
it. A. I wish you would, sir. You put me in a diffi¬ 
cult position when vou ask me to relv on vour memorv. 

Q. Xo; I will not ask you that. 

Doctor, then there are no other requests for extension 
work coming from you to Mr. Cassell, with the exception 
of this request for a letter: is that correct? A. I don’t 
know what your definition of “work” is, Mr. Magee. I 
would feel free to call on any employed officer of Howard 
Universitv at anv time to do anv little thing that I thought 
was for the good of the institution: and I may have called 
on Mr. Cassell to do two or three little things. 

But I know this: that after Mr. Cassell turned in that re¬ 
port, he had no responsible job in relation to the extension 
fund. I know it, and he knows it. 

Q. Doctor, let us see whether you both knew it. As a 
matter of fact, you telephoned Mr. Cassell on the 17th of 
April, and asked him for a complete report—what you 
called a “resurvey*'—of all future properties that were to 
be acquired in the extension area, didn’t you? A. I may 
have done that, sir. , 

Q. And you repeated that request on the morning of April 
22, after the report had gone, over the telephone ? A. Did 
I, sir? 

Q. 1 am asking vou. Didn't vou? A. If vou have a docu- 
ment there which shows it, I shall be glad to testify on the 
basis of it. 

Q. All right: 1 will. A. It has been a long time 

2055 since April, 1933, and T do not rely on my memory 
that far. 

Q. In response to 1h<* first request, didn’t you receive this 
letter (indicating)? A. (Examining the letter) Yes, in¬ 
deed, sir. 
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Q. You did receive the letter? A. Yes, indeed, sir. 

Mr. Magee. I should like to read this letter to the jjurv, 
your Honor (reading): 

“April 20, 1933.| 

“Dr. Mordecai \V. Johnson, : 

President, Howard University, 

Washington, D. C. 

“Dear Sir: i 

In compliance with your telephonic request of April; 17, 
1933, there is submitted herewith a re-survey giving jmy 
estimate of the present cash purchase cost to Howard Uni¬ 
versity of those properties in Squares numbered 3057, 3}05S 
and 3000, which were a part of the original minimum pur¬ 
chase area: i 

Munsey Trust area (original minimum area 3060) 

Purchase 

Square Lot Description of property Price; 

3060 29 6-Room Brick House $8,000.00 jnet 

3060 800 6-Room Brick House <S: store 25,000.00 j 

3060 13 10-Room Frame House 25,000.00; 

3060 27 6-Room Brick House 8,000.00! 

3060 806 6-Room Brick House 8,000.00 ! 

3060 810 6-Room Brick House 8,000.00 ! 

3060 815 6-Room Brick House 8,000.00’!’ 

2056 And there follow totals of seven more pieces' of 
property, at an estimated expense of ninety solne 
thousand dollars. I 

In the Knouse area another re-survey is set up, listing 
three properties, at an estimated acquisition cost j of 
$24,000, or a proposed acquisition schedule, in total, j of 
$114,000. 

“On the west side of Sixth Street”— j 

I am continuing to read the letter— 

“On the west side of Sixth Street opposite Science Hall 
(Square 3064) containing 23 properties, Howard Univer¬ 
sity now owns 16 of these properties. 3 of these 16 proper¬ 
ties have been owned by Howard University for approxi¬ 
mately 30 years. The remaining 13 pieces have been ac¬ 
quired during the present Land Extension Program since 
July, 1929. My estimate of the cost of acquiring 7 pieces 
still not owned in this block, which certainly should be got¬ 
ten at this time, is as follows:”— 

i 

i 

i 

i 
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And that is followed by an estimate of the properties, 
totaling $77,000, with a star on the Corby’s, which is fur¬ 
ther indicated as follows (reading): 

“Continental Baking Company’s property, starred 
above, was not included in the original program. This par¬ 
ticular small section of the Baking Company’s property is 
occupied as a shop. It is barely possible that the Univer¬ 
sity would be able to acquire this shop building, thus giving 
the University an uninterrupted front on the west side of 
Sixth Street from Trumbull Street to Howard Place. 

2057 “The block south of and adjacent to the Women’s 
Dormitories, Square 3068, contain 10 pieces of prop¬ 
erty: 2 of these pieces of property have been in the posses¬ 
sion of Howard University for 40 years. 5 additional par¬ 
cels of property in this block have been purchased under 
the Extension Program since July, 1920. There remain 3 
parcels of property in this particular block as hereinbelow 
listed which should be immediately acquired:” 

“Street No. Lot Owner Purchase Price”— 

Then there are listed the various items, with a total price 
of $62,000. Following that there is this (reading): 

“Under the land Extension Program since July, 1929, 
the University has acquired ail properties in Square 3057 
except 3 parcels of Gresham Place property and the prop- 
ertv at Girard Street and Georgia Avenue owned bv Amor- 
ican Warehouse & Storage Company. It is advisable at this 
time that the University now complete its purchases on 
Gresham Place (this does not include the warehouse prop¬ 
erty). The 3 properties necessary to give Howard Univer¬ 
sity uninterrupted frontage on Gresham Place from 
Georgia Avenue to McMillan Park are as follows:”— 

And then he lists three more properties, totaling $38,000. 

Then the letter follows (reading): 

“My report of January 28, 1933, covers in detail the bal¬ 
ances due from the General Education Board and the 
Rosenwald Foundation on account of their existing 

2058 pledges to Howard University’s Land Extension 
Program. 

“Yours very truly, 

“Albert I. Cassell—Architect, 

Agent Trustee Committee, 

Howard Universitv Extension Fund.” 
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The Witness. What is the date of that? 

Mr. Magee. April 20,1933. 

The Witness. May I see it? 

Mr. Magee. Surelv. 

(The letter was examined by the witness.) 

The Witness. That was the day before Mr. Cassell jde- 
Iivered his report—a very natural request of Howard tFni- 
versity. 

By Mr. Magee: 

i 

Q. On the very day— A. (Interposing) Pardon hie: 
will you permit me to finish? 

Q. I am sorry; I thought you had. A. I hope you wilhjOn 
the day Mr. Cassell was finishing up, I would very natu¬ 
rally want to know the resulting picture of what we had 
left to buv—“on the basis of vour records”. 

• A 

I asked him for it. I can help you out a little moire: 
I can give vou a date way back in June, where I told him 
1 had lost that and would he be kind enough to look in |his 
files and see if lie could find another copy of it. 

I am sure that was arduous labor. 

Q. Quite arduous. A. Yes, sir. 

Q. So, on the date of April 22, you made a further 
2059 request of Mr. Cassell, to furnish you further data 
on Howard University’s land project extension? |A. 
I would say so; and if it had come on May 21st, I wojild 
have done so. 

lie still has them, and now the only way I can get access 
to them is to ask him. 

Yet, you are exhibiting, there, now, those precious rent 
folders belonging to Howard University. 

Q. You have sets of them? A. They never have been 
turned over. 

Q. Do you recognize this (indicating)? A. They never 
have been turned over. April 22 (examining the letter): 
Yes, I recognize that. That is all right. 

Q. You received such a letter, didn’t you, sir? A. I be¬ 
lieve so, yes. 

Mr. Magee. I should like to read this letter. Tt is datjed 
April 22, 1933 (reading): 
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“April 22, 1933. 

“Dr. Mordecai \Y. Johnson, 

President, Howard University, 

Washington, D. C. 

“Dear Sir: 


“In compliance with your request of this date there is 
submitted herewith the following data relative to Howard 
Pniversity’s Land Extension project: 

“1. Gross rental collected by the Keal Estate Department 
of The Munsev Trust Company over the period 1930-1931- 
1932 were $15,697.60, $16,935.71 and $16,494.21 re- 
2060 spectively—a grand total of $49,127.52, for the 36 
month period and a yearly average of $16375.84.” 

That is followed by the breakdown, also, of the gross 
rentals of the Muir firm and the gross rentals of the Knouse 
firm: and he works out a combination of these (reading): 

“4. Combination of the three vearlv averages gives 
$45,605.65 as the average gross rentals received on the prop¬ 


erties now in hand.” 

Then he goes on, giving you further details—two pages 
of it—concerning this matter: and after he goes through all 
these items which you have requested information on, and 
gives you is recommendations as to how the program 
should go forward. 

“10. The University should not commit itself to the pro¬ 
gram that $125,000.00, if now available in the principal ex¬ 
tension fund sum, exclusive of the income fund, will make 
it possible to acquire the properties in the revised minimum 
area and still have the property management on its pres¬ 
ent perfectly sound basis. 

“Before am* such committment is made a verv careful 
• • 

study should be made of the maturity sequence of the ex¬ 
isting trusts on all extension properties. 

“It can not now be guaranteed that some of the holders 
of the trust will not demand full payments of their trusts 
when the same mature. 

“This is a possibility which must be always guarded 
against by having on hand more than the current income— 
this either in the form of a return of the existing 
2061 $40,000.00 internal loan to the income fund or a re¬ 

tention intact of a similar amount of the principal fund. 

“I therefore advise that if the philanthropic groups in- 
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forested will not advance $25,000.00 to $40,000.00 in; new 
money (this 1ms no connection with existing commitment 
for $77,000.00) at this time, the university should take the 
position that if granted the committed $77,000.00 it wijl ac¬ 
quire so much of the revised minimum area as $100,000.00 
will buy and retain $25,000.00 in addition to the current in¬ 
come and surplus as a safeguard against legitimate re¬ 
quests for the payment in full of trusts. 

i 

“Respectfully submitted, 

“Albert I. Casselj.” 

By Mr. Magee: 

Q. You received that report from him, did you not! A. 
I think so. You must remember he was still on salajry— 

Q. (Interposing). According to your theory? A. (Con¬ 
tinuing)—and was on salary until June 30, 1933. 

Q. All right, Doctor: let us see about that. 

Doctor, under the terms of the Act of Congress—doj you 
have that set of minutes that I read? 


(The witness handed certain papers to Mr. Magee.)| 

By Mr. Magee: 

( t ). Doctor, calling your attention to the Act of Congress 
approved December 13, 1928, I ask you to read the last pro¬ 
viso of that act and tell us what the University does, uiider 
that act. A. The one on page 8? 

Q. That is right: the very last sentence in the!act. 
2062 A. (Reading): 

“An annual report making a full exhibit of th£ af¬ 
fairs of the University shall be presented to Congress each 
year in the report of the Bureau of Education.” 

Q. Are such reports made. Doctor, to the Department of 
the Interior, by Howard University? A. This says, j‘An 
annual report”. The thing will have to be read in its con¬ 
text, Mr. Magee. 

Q. All right, sir: go right ahead. A. (Reading): 

“Section 8. Annual appropriations are hereby author¬ 
ized to aid in the construction, development, improvement, 
and maintenance of the University, no part of which sjhall 
be used for religious instruction. The University shall at 
all times be open to inspection by the Bureau of Education 
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and shall be inspected by the said Bureau at least once 
each year. An annual report making; a full exhibit of the 
affairs of the University shall be presented to Congress 
each year in the report of the Bureau of Education.” 

Now, the reason 1 had that read in its context, sir, is that 
this last line refers to the report which the Bureau of Edu¬ 
cation makes to the Congress. 

Q. Exactly. Doesn’t Howard University, therefore, make 
an annual report to the Secretary of the Interior, so that 
lie can make such a report? A. It does; but the two things 
are different, though, Mr. Magee, sir. 

2063 Q. All right: explain the difference. A. The Uni¬ 
versity makes a report to the Secretary of the In¬ 
terior. The Bureau of Education independently investi¬ 
gates the condition of Howard University and itself makes 
an independent report to the Congress. 

Q. Yes. As I understand it, though, the University does 
make annual reports? A. That is right. 

Q. They are accurate, I assume? A. I would not say alto¬ 
gether—as accurate as humans can make them. 

Mr. Magee. Identify that, please (indicating). 


(A copy of an annual report. Howard Univeresitv, was 
marked Plaintiff’s Exhibit Xo. 244 and was received in evi¬ 
dence.) 


The Witness. I think I found a mistake in one, today; 
one of the pages was turned upside down. 


Bv Mr. Magee: 

* *_r* 

Q. I hand you Plaintiff’s Exhibit Xo. 244 and ask you if 
that is not the kind of report that the University was accus¬ 
tomed to making, annually. A. I cannot make such a sweep¬ 
ing statement as that, Mr. Magee. 

I can say this was the type of report that the University 
was generally making when I came to the University, and 
continued until 1031. Thereafter, a different form of re¬ 
port was made. 

Q. All right. That was prepared by Howard University? 

A. Oh, yes. 

2064 Mr. Haves. May I see it, please? 

(Plaintiff’s Exhibit 244 was examined by Mr. Hayes.) 
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Mr. Haves. Allright. That is for the fiscal year ending 
1925? 

Mr. Magee. Yes. 1 am going to bring them right up to 
date. 

Mr. Haves. All right. 

* o | 

Bv Mr. Magee: 

(,). Doctor, you have made the statement and character¬ 
ized Mr. Cassell as an officer of this corporation. Suppose 

vou look at the roster of Officers and see if vou can find anv 
• # . 1 * 
such person listed there. A. 1925 (examining the docu¬ 
ment) : That is going rather far back, Mr. Magee. 

Q. I will bring you right up to date. A. This is a list of 
the officers of the Board of Trustees, Mr. Magee. He was 
not a trustee, I assure you, sir. 

Q. Then he is not among that roster? What is that cap¬ 
tioned? A. You evidently did not take the pains to read it, 
sir. This is the roster of the officers of the Board of Trus¬ 
tees of Howard Universitv. 

• i 

Q. All right, sir: he is not listed there, is he? 

Mr. Hayes. Would you want him to be, Mr. Magee? j 

Mr. Magee. I beg your pardon? 

Mr. Hayes. You would not want him to be listed amcjng 

the trustees, would vou ? ! 

* 

Bv Mr. Magee: 

Q. Doctor, I believe you have testified that when you 

came to Howard University there were approxi- 
2065 mately 2,000 students on the roll; is that correct? A. 

I believe so, sir. 

Q. That would be in 1926; is that correct? A. I think ^o, 
sir. 

Q. Howard University since that time—would you esti¬ 
mate what the value of the capital plant was at that time, 
Doctor, roughly? A. Oh, I imagine that two million dollars 
would cover it fully, Mr. Magee. 

Q. And what would you say the valuation of the plant j is 
today, Doctor? A. Oh, I would say at least six million dol¬ 
lars, offhand. Mr. Magee. 

Q. So that its facilities for teaching have increased abotat 
three times; is that correct? A. Not only in its plant, sijr; 
Howard Universitv has been extremelv fortunate: we hai T e 
nearly trebled our facilities in every respect. 
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For example, sir, in 1926, when I came to Howard Uni¬ 
versity, we were getting $218,000 for salaries and general 
expenses. In 1939 we were getting $741,000. 

Now, that sounds like a lot of money; but it is $500,000 
less than is necessary to run an institution of our size. 

Q. I see. A. But it does indicate that we have made some 
progress. 

Q. I think your records ^ill disclose that there were ap- 
proximntely 1,894 students seeking degrees at the time you 
came to the University. Would that be accurate, Doctor, 
as far as you know ? A. It would be, if I had a chance 

2066 to look at it, sir. 

Q. Well, I find here a table which has all of the stu¬ 
dents listed. Doctor, in 1925; and it is 2064 at that time 
(indicating). A. (Examining the document) You did not 
read it correctly, sir. 

Q. Suppose you interpret it for me, Doctor. A. Xo, sir; 
I will not interpret it; I will just read it. 

15)18-1919 Howard University had a thousand and fifty- 
seven students. 

1919-20. Howard University had one thousand five hun¬ 
dred sixty-seven students. 

15)20-21. Howard University had 1,893 students. 

15)21-22. Howard University had 1,954 students. 

1922- 23, Howard University had 2,123 students. 

1923- 24, Howard University had 2,145 students. 

1924- 25, Howard University had 2,064 students. 

Q. And you fixed 2,000 to be the approximate mark at the 
time you came to the University? A. That is a pretty good 
guess, sir, I think. 

Q. Doctor, tell us how many students you had in 1937. 
A. If you show me my annual report, I shall be glad to 
tell you. That is the large volume in front of Mr. Hayes, 
there. 

Q. If I were to tell you that the degree-seeking students 
were 1,737 at that time, would you say that was accurate? 
A. Yes; hut I would say it would not mean what you think. 
There is something about that figure that you manifestly 
do not know, Mr. Magee: you are trying to building some¬ 
thing on it, I am afraid. But I shall be glad to an- 

2067 swer the question: go ahead. 

Q. I have asked the question: If there were not 
1,737 degree-seeking students? A. In what year? 
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Q. Put it as of the first enrollment, Doctor, in 1937j A. 
I shall be glad to. 

The Court. Is there anything else you can think <j>f to 
ask this witness? 

Mr. Magee. Yes, sir; I have something I want to ask;this 
witness, with your Honor’s permission. 

The Court. T am afraid to continue with this witness on 
the stand until Thursday morning; because you will both 
begin all over again. 

Mr. Magee. I shall try to finish today. 

The Court. All right; let us try to finish. 

Mr. Magee. I shall trv to finish bv four o’clock. 

*r* •. » 

Tlie Court. All right; proceed. 

Tlie Witness. What is the question? 

Bv Mr. Magee: i 

Q. I asked if the degree-seeking students in the 1937; did 
not number 1,737. A. I would not be able to tell, from 'this 
report. 1 can tell you what the total degree-seeking jstu- 
dents were for that vear, and 1 can also tell von what the 
total students were for the vear. 

* I 

Q. How many were there, Doctor? A. The total degree- 
seeking students at Howard University in 1936-37 vj’ere 
1,871; but the total students were 2,108. 

Q. 2,108? A. Yes, sir. 

2068 Q. I notice in this report that from 1918 to 1925 
they had a one hundred per cent increase in stu¬ 
dents; so that under your regime you would have approxi¬ 
mately a 5.9 increase in students, and yet the capital plant 
has increased three times in value? A. There is something 
even more favorable than that to your argument, Mr. 
Magee; and that is from 1929 to 1933 we went down to 
1,697 students, and we have just now come back up. Fijom 
tlie depression we are just now getting to the place where 
we have about 2300 students. 

A Juror. Your Honor, I have made arrangements jfor 
an important appointment at four o’clock, that I see I will 
not be able to keep. I wonder if the Marshal— 

The Court (interposing). Then we can adjourn now.j 

The Juror. Xo; I can postpone it, if the Marshal will 
just telephone and say that I will be there about fifteen 
minutes later. 

The Court. All right, sir. 
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(The Marshal took the message for the juror.) 

The Witness. In answer to your question, you must con¬ 
sider this: We are ministering to the poorest 10 per cent 
of the American population. They stand on the border of 
the poverty line, even during times of prosperity. In times 
of depression they are the first to fall over the edge of the 
economic saucer. There are thousands of Negro families 
today that do not handle as much as $350 a year. 

Under those circumstances, you would expect that the 
highest-priced institution for them would suffer a 
2069 loss; and it did. 

But it turned out to our advantage rather than our 

loss. 

By Mr. Magee: 

Q. Thank you, Doctor. I called your attention to the 
financial report of the secretary-treasurer. In June 30. 
1935, as I understand it, you testified that Mr. Cassell, from 
that time on, was on a salaried roll, and was a full-time 
salaried employee of the University. Is that correct? A. 
There was a development in that situation, Mr. Magee. I 
should like to answer specifically. 

There was a development both in Mr. Cassell's salary sit¬ 
uation and in his title situation. 

If you will notice in all of these reports up to the year 

1929, you will find Mr. Cassell listed as the architect for a 

specific project, with one exception; and that is that the 

vear before 1929 he was listed as architect for Universitv 
• • 

projects. But from 1929 onward, Mr. Cassell is listed in 
the catalog as “University Architect”. 

Mr. Cassell’s own stationery carries “University Archi¬ 
tect”; and Mi-. Cassell is referred to in the minutes of the 
Executive Committee of the Board of Trustees and of the 
Board of Trustees themselves as “University Architect”. 
Now, that is number one. There was also a development in 
his compensation: At the very beginning of the period, his 
first contract, however, indicated the character of our rela¬ 
tions with the Department of the Interior. His contract 
was alwavs a monthlv contract or an annual contract, but 
that first contract provided that he might work on the build¬ 
ings and also teach. 
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Now, after that contract was issued, Mr. Cassell’s 
*2070 contract with the University was implemented each 
year by a contract on the building. Up until 1^)28, 
the latter part of the year, we had only one building at a 
time. 

Beginning at that time we had two or more buildings; 
and Mr. Cassell’s contract with the University was imple¬ 
mented with regard to one of those buildings. 

That is the exact situation. Sometimes the contracts re¬ 
lated specifically to what he was to do, and somteimes they 
omitted to refer specifically to what he was to do. 

Q. Thank you, Doctor. Now, Doctor, would you look at 
this (indicating): Here is your 1925 annual report tojthe 
Secretary of the Interior, with the report of the secretary- 
treasurer of the financial condition, showing the peopl^ on 
salary, and 1 ask you to see whether you can pick outjfor 
me Mr. Cassell on that list. A. Mr. Cassell is not on this 
list; but your question is based upon a misunderstanding 
of the actual situation. This is, as I testified to the jtiry 
the other day, the list of persons paid from what is cabled 
the general salary roll. 

• * I 

As 1 indicated to the Court the other day, there are thjree 
types of appropriations to Howard University: One is fchc 
general salaries appropriation, one is the general expense 
appropriation: and one is the construction appropriation. 

Now, the salary appropriation and the general expense 
appropriation are both current appropriations and are im¬ 
mediately related to the educational report, and all persons 
employed under those appropriations are here listed (indi¬ 
cating). 

But persons carried on the construction appropriation 
arc not here listed. i 


Mr. Magee. Mark this, please. 

(Howard University annual report for 1926 was marked 
Plaintiff’s Exhibit No. 245 and received in evidence.) 


2071 
F 


Mr. Magee. I should like the jury to look at those salary 
lists, your Honor. 

(The documents were examined by the jury.) 
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Bv Mr. Magee: 

Q. 1 hand you your report for the year 1926, and call 
your attention to the same financial report dealing with 
salaries, and ask you to tell us if he, Mr. Cassell, was listed 
on that. A. The same situation existed. I can tell in ad¬ 
vance, without your giving me another report, that he was 
not in here and was not expected to be in here. 

Q. 1 will put them all in here. A. I will tell you, if you 
keep on fishing, that you will find, by and by, the appear¬ 
ance of some of his employees on there. 

Q. On maintenance? A. Yes; you will find it right on 
that list, and that will prove just exactly what I am telling 
you. 

Q. You never got him on the list, did you, Doctor ? A. 
He was not due to be on there, sir. 

Q. Then your answer is this, if I understand it: That 
when the United States of America appropriates money 
for the construction of a building by you, Howard Univer¬ 
sity can charge a full-time salaried employee against that 
appropriation ? A. Exactly, sir. 

2072 Q. I just want to get it straight. A. Exactly, sir. 

Q. And your contention is that you can send 
through on these Government appropriations the salaries 
of full-time employees, and that that is in your discretion? 
Is that vour contention? A. What do vou mean bv “dis- 

» V » 

cretion” ? 

Q. I mean as to whom you are going to send through on 
those rolls? A. Whv, eertainlv. 

Q. I just wanted to get it straight. A. It is not a con¬ 
tention; it is a fact. 

Mr. Magee. I ask to have all these reports (indicating) 
marked, and to go in evidence. 

(Annual report of Howard University, 1928, was marked 
Plaintiff’s Exhibit 246 and received in evidence.) 

(Annual report of Howard University, 1929, was marked 
Plaintiff’s Exhibit 247 and received in evidence.) 

(Annual report of Howard University, 1930, was marked 
Plaintiff’s Exhibit 248 and received in evidence.) 

(Annual report of Howard University, 1931, was marked 
Plaintiff’s Exhibit 249 and received in evidence.) 
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(Annual report of Howard University, 1932, was marjked 
Plaintiff's Exhibit 250 and received in evidence.) 

The Witness. The Court will notice that there arej no 
names at all in these reports. 


By Mr. Magee: 

Q. Will you pick out in any of your reports the 

2073 University Architect on your salary roll? A. He is 
not in here; he is not expected to be—not expected 

to be. i 

I 

(Plaintiff’s Exhibits 240 to 250, inclusive, were exam¬ 
ined by the members of the jury.) 

The Witness. May 1 have the one that shows the appro¬ 
priation for Manual Arts? 

Bv Mr. Magee: 

• v* I 

( t ). I shall look and see if T can find it, here (examining 
the papers). Here you are (indicating). Here is one 
bringing it up to 1928 (indicating). 

The Witness (examining the exhibits). If you will r[o- 
tice in the school year 1927, you will find under the appro¬ 
priation for Manual Arts, “Clerk, $1200.” That is Miss 
Sullivan, in the office of the University Architect. 

Q. What year did Miss Sullivan come to Mr. Cassell’s 
office? A. Miss Sullivan was in there for several years. 
He had a clerk in there for several years, and that clej’k 
was on Manual Arts appropriation for a long time. She 
was then put on the maintenance appropriation. 

Q. What year did she go with Mr. Cassell? A. I don’t 
recall. She was in there—she has been with the Univejr- 
sitv, now—not there anv more, but she has been there now 
for ten or twelve years, and was Mr. Cassell’s chief reli¬ 
ance as a stenographer. 

Q. Doctor, in connection with these negotiations thgt 
were had before your Buildings and Grounds Committee, 
weren’t you severely criticized by a member of that Coni- 
mittee for the manner in which the claims of Mr. 

2074 Cassell had been criticized, and didn’t he state that 
he was impressed by the fact “that the president 

has informed new or otherwise uninformed trustees thajt 


i 
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Cassell has not promptly paid his help, but has neglected 
to inform these trustees that the treasurer and certain 
trustees have many times held up Cassell's monthly pay 
for long periods without just cause; (b) that the President 
and Treasurer have been careful to inform our committee 
of Cassell's financial difficulties and resulting judgments, 
but equally as careful not to explain that these difficulties 
have arisen as a result of the action of the Treasurer and 
certain members of the trustees with holding Cassell’s 
monthly payments; (c) that the chairman of our finance 
committee,”— 

That is, the Buildings and Grounds Committee’s finance 
committee— 

“after investigating Cassell’s case considered it one of 
merit and voted for the dormitory to be awarded to Cas¬ 
sell; (d) the fact that attempts have been made to keep 
Hegeman-Harris in Howard University’s building program 
picture, although it is evidence that their service is of very 
doubtful value and their compensation from Howard’s pri¬ 
vate funds excessive”— 

Isn’t that the position of some of the members of the 
Board of Trustees? A. Will you be willing to let me see 
that ? 

Q. I am glad to. But didn’t he so inform the Secretary 
of the Interior ? A. This letter is written to the Secretary 
of the Interior by Mr. Bell, a member of the Buildings and 
Grounds Committee of the Board of Trustees, who 
2075 belonged to a small minoritv of the members of the 
Board of Trustees who took every possible occasion 
to advance the interests of Mr. Cassell in relation to any 
matter that was before them. 

Now, here you have the extraordinary case of a man who 
is a member of a committee charged with public responsi¬ 
bility, who has sat in council and had his say-so and has 
been outvoted, taking the circuitous individualistic, and 
underhand way of getting his personal opinion before the 
Secretary of the Interior. That is what you have, here. 

It is too bad to have to say so, but it is a fact. 

Now, what evidence is that? It is the opinion of one 
man who was willing to express that opinion. After he had 
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had his chance on the Trustee Board to stand up for what 
he considered to be right, and had been outvoted, and there¬ 
fore was honor-bound to stand by that vote, this is kvhat 
he did. 

Mr. Magee. Your Honor, that concludes my questions. 

Mr. Haves. I have nothing further. 

The Court. Let the witness step down before they change 
their minds, please. i 

(The witness left the stand.) j 

The Marshal. This Court now stands adjourned until 
ten o’clock tomorrow morning— 

The Court (interposing). No; the jury are not suppjosed 
to come back until ten o’clock, Thursday morning. 

(Thereupon, at 3:55 p. m. an adjournment was takeij un¬ 
til Thursday, March 14, 1940, at 10 o’clock a. m.) j 


2076 The defendant on its behalf offered Mr. Vi D. 

Johnston who testified that he came to Id. U. in 1931 
as the budget officer and Budget Director and gave j his 


educational background and previous experience in 
following language. 


the 


“I went to Virginia Union, Richmond Va, for four years 
until the war began; went into a training camp and spent 
two years in the Army. After leaving the Army—after 
being discharged—1 went to Northwestern for two vejirs, 
the University of Chicago for one summer, from September 
1919, to June 1921. 1 had the Bachelor of Science in Com¬ 
merce from Northwestern University and the Master of 

• • • " i 

Business Administration from Northwestern University.” 

“Well, during the time 1 was in school in Richmond, Vir¬ 
ginia, I kept books through one or two summers for a i[eal 
estate firm there, and during the time I was in schoo^ at 
Northwestern I kept books on a part time basis for thjree 
concerns in Evanston. 

When I left Northwestern—when I finished Northwest¬ 
ern in 1921—1 got a job as auditor with the Supreme Life 
and Casualty Company, at Columbus Ohio. That wa$ a 
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company that was organized about six months before that 
time, under the usual state requirements of $100,000 cap¬ 
ital and $50,000 surplus. 1 looked after the general books, 
the issuance of policies and other tilings of that sort. Dur¬ 
ing the three years 1 worked with them, until August 1924, 
I think it was, the company accumulated assets of about 
$8,000,000 a considerable, what was called old-line life in¬ 
surance business, as well as casualty business—accident 
business. 


In August 1924, I got the job of secretary with the Vic¬ 
tory life Insurance Company, in Chicago. That was a com¬ 
pany that had been organized, also about a year before 
that time under the laws of Illinois to do a life insurance 
business. They did a life insurance business in what was 
called industrial or weekly payment business, but I worked 
with them for seven years until March 1931, when 1 came 
to Howard Universitv. 


The job of secretary was a sort of business manager of 
the concern. 1 looked after the usual duties of the secre¬ 
tary, keeping the minutes and handling the meetings, 
2077 and also looked after the investments, and every¬ 
thing of that sort, except the agency matters. I did 
not have the experience or particular ability in agency 
matters. 


By the Court: 

Q. What do you refer to as agency matters? A. 1 mean 
pepping up the agents and getting them to sell more life 
insurance and encouraging them when they were down¬ 
hearted. 

Q. You do not mean at Howard University? A. Oh, no: 
this was before 1 came to Howard Universitv. But I ban- 
died tin* office work and looked after the investments of the 
concern. There were about $7000,000 or $8000,000 in¬ 
vested, and the amount of insurance in force went to about 
$7,000,000 while I was there. 

Investments for the most part, until the last year or 
two years, were almost entirely in real estate mortgages 
under the State Insurance Department requirements. We 
had the routine duties to do on that; receive the obligations 
investigate the property, get the appraisals, collect the in¬ 
terest and look after the insurance. 
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Q. Where are you now in your testimony? A. At! the 
present time I am at Howard University and have been 
since— 

The Court; No, you misunderstand me; I say, in vour 
testimony. 

The witness; I am in Chicago. 

Q. A few minutes ago you said that in 1924 you wcnjt to 
Howard University. 1 am not sure. A. No, to summar¬ 
ize it, I came out of school in June 1921. I went to Colum¬ 
bus Ohio— 

Q. In 1930 I think you said, you went to Howard Uni¬ 
versity or was it 1931 ? 

Mr. Hayes. 1931. 

The Witness; From 1921 to 1924, I was with the insur¬ 
ance business in Columbus, Ohio. From 1924 to 1931 1 Was 
in Chicago with the Victory Life Insurance Company. 

The witness explained his duties as Budget Director at 
which time he worked under the secretary-treasurer, which 
latter position became divided and lie became treasurer. 
He explained his duties as Treasurer by reading from!the 
by-laws in the following language: 

2078 “Section 5. The Treasurer of the Board shall <jdso 
by Treasurer of the University. He shall receive 
all moneys and the income from all sources due and belong¬ 
ing to the University, and shall disburse the same only upon 
the authorization of the Board of Trustees or the Exdcu- 
tive Committee. He shall deposit all funds in such bank 
or banks as the Finance Committee, on the approval of jtlie 
Executive Committee or the Board, shall determine jjuid 
shall make all disbursements by check, and take proper 
vouchers therefor in the manner approved by the Finance 
Committee. He shall be the custodian of all University 
property. He shall be the officer responsible for the ad¬ 
ministration of all the business functions of the Univer¬ 
sity, including the preparation and administration of |the 
University budget, under the direction of the Finance Com¬ 
mittee of the Board of Trustees, the making of all pur¬ 
chases and the incurring of all such obligations as may! be 
directed by the Board or its committees, the care of build¬ 
ings and grounds, the administration of all real estate! of 
every classification, the management of dormitories, din- 
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ing halls and all other such auxiliary and supplementary 
operations as the Board may authorize, from time to time. 

“Section 5a. The Treasurer shall be custodian of the 
stocks, bonds, notes and all other investment securities of 
the University. He shall segregate and keep separate from 
other moneys or investments all trust funds, all endowment 
funds given or appropriated for particular purposes, and 
all funds especially allotted by the vote of the trustees. 

The Treasurer shall deposit the securities of the Univer¬ 
sity with one or more banks or trust companies designated 
bv the Board of Trustees or bv the Executive Committee, 
and shall arrange with the banks or trust companies to un¬ 
dertake such of the following duties and assume such of 
the following responsibilities as the Board of Trustees or 
Executive Committee may require.” 

Then they list the duties of the trust companies—that is 
the custodians of bonds—namely, to keep the bonds in safe 
places and release them only upon proper authorization, 
collect interest and deposit it in certain banks, and so on. 

“Section 5b. The Treasurer shall keep true records and 
accounts of all transactions of his office. He shall present 
at each regular meeting of the Board a statement 
2079 showing receipts and disbursements since his last 
report and the general financial condition of the Uni¬ 
versity in terms of the budget, lie shall also, whenever 
requested by the Board to do so, submit to it or to any 
Committee it may appoint for the purpose, all evidences of 
the University property in his hands or custody; and shall 
annually present to the Trustees a full and detailed report, 
properly audited, of such, property and of the receipts, 
expenditures, and all other financial and business trans¬ 
actions of his office during the preceding year. He shall 
make a monthly report to the Executive Committee based 
on the Budget showing the state of the University finances 
and giving such other information concerning his office as 
said Committee may require. 

“Section 5c. Before entering upon the duties of his 
office, the Treasurer shall execute and deliver to the ('hair- 
man of the Board of Trustees a good and sufficient bond 
conditioned upon the faithful performance of the duties of 
his office, and in such sum as the Board mav determine. 
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The surety on said bond shall be a surety company author¬ 
ized to do business in the District of Columbia. The Ex¬ 
ecutive Committee, upon recommendation of the Finance 
Committee may order the Treasurer to become bourn} to 
the Trustees in such additional amounts, from time to tijme, 

• • • j 

as the Finance Committee shall deem wise. 

“Section 5d. The Treasurer shall attend all meetings of 
the Executive Finance Buildings and Grounds Commitjtce, 
and other committees of the Board of Trustees that have 
to do with the administration of the business of the Uni¬ 
versity. He shall be furnished for his information a full 
copy of the minutes of all meetings of the Trustees or tlleir 
committees in order that his office may be promptly ^nd 
accurately governed thereby.” 

There is another section that says the treasurer sliallj be 
the secretary of the Finance Committee. This is a quotation 
from the bv-laws but from the above the office of the treas- 
urer is divided up into several sections. 

AVe have first, a section of records. That is operated'by 
the assistant treasurer and five other persons—bookkeep¬ 
ers, and so on. 

There is a collection department with a cashier and tjvvo 
other persons assisting. 

There is a purchasing department with a purchasing 
agent and two other persons. 

2080 The buildings and grounds department has a $u- 
perintendent and 09 other persons. j 

The dormitories have a housekeeper and six other per¬ 
sons. | 

The dining halls have a dietitian and six other persons, 
not counting student help in any instance. AA 7 e have a great 
number of students whom we have working in these depart¬ 
ments. 

There is the Department of Investments, the Department 
of Rental Properties and the Department of the Extension 
Fund. Those are handled under a more direct action bf 
the treasurer with the assistance of two secretaries aijid 
other persons in the office in these other departments.” i 

The witness then testified that the extension fund turn¬ 
over came in March, 1933: that he became Treasurer in 
January and read into the record on this point a letter frojm 
Dr. Flexner, then Chairman of the Board, to A[r. Cassgll 
dated Feb. 25, 1933, reading as follows: 
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“Dear Mr. Cassell: 

“T have received this morning a report by Messrs. Sco- 
vell, Wellington & Company, Accountants, dated Septem¬ 
ber 13, 1932, and addressed to the Auditing Committee of 
Howard University. The final paragraph is as follows:” 
And a quotation is made from the auditor’s report: 

“ ‘The only records of the transactions of the Extension 
Fund are kept personally by the University Architect. We 
understand that this method was adopted so that the plans 
for the acquisition of property would not be generally 
known. The records kept by him consist of a blotter list¬ 
ing all acquisitions of property and a bank pass book re¬ 
cording cash receipts. The records of disbursements, etc., 
are obtained from statements rendered by the Munsev 
Trust Company, Edward E. Knouse, and Chas. S. Muir & 
Company. As these transactions are numerous and the 
aggregate amount involved is large, we believe it is im¬ 
portant that a regular set of books be maintained for this 
fund.’ ”. 

That is the end of that quotation. Dr. Flexner goes on: 

“It does not seem to me right that the onlv record of the 
transactions of the Extension Fund should be kept by the 
Universitv Architect. I hcrebv instruct vou to turn over 
promptly to the Treasurer of the University all the records 
of the Extension Fund in your possession, and I am in¬ 
structing Mr. Johnston to follow the suggestions of the 
Auditors in this matter. 1 am sending a copy of this 
2081 letter to the Treasurer and to the Chairman of the 
Finance Committee. 

Verv sincerelv vours, 

“Abraham Flexner.” 

Witness testified that pursuant to that instruction there 
was a turnover by Mr. Cassell to him as Treasurer on 
March 2, 1933 of certain things from which he gave his 
receipt and that there was a letter from Mr. Cassell dated 
March 2, 1933 listing the things he turned over. Witness 
stated that under the date of March 6, 1933 he sent letters 
to the real estate firms which were acting as agents for 
Howard University a copy of which was read into the ree- 
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ord with the statement that similar communications jvere 
sent to each of the real estate firms. 

“Gentlemen; 

“Under date of March 2nd, at the direction of the Chair¬ 
man of the Board of Trustees, Mr. Albert I. Cassell tufrned 
over to this office the records of the Extension Fun|l of 
Howard University. 

“In the future please forward all communications^ re¬ 
ports and the like to the undersigned at this office. 

“Verv trulv vours, 

“V. D. Johnston, 
“Treasurer.” 


Witness stated that from that time forward tliev made 

» i 

their reports to the treasurer of the University. Tn| re- 
sponse to a question as to what activities he participated 

in with regard to the extension fund since taking same 

| 

over, witness stated: 

A. Well, bo.idnnin.ir at that time, as soon as the turnover 
took place, why wo set up—put up a set of books for them 
on what they called a double entry basis. 

The auditor’s report from Franke, Gracf, and Hanhon, 
certified public accountants, to the chairman of the Finance 
Committee, Dr. Channing H. Tobias, September 7, l|933, 
evidenced that that had been done because they havef on 
the first page this statement: 

“ ‘As recommended in the report cover in, 2 : our examjina- 
tion for the six months ended December 31, 1032—’ ” ! 

There was a second recommendation. The other one jwas 
by Scovell, Wellington, & Company— 


2082 Bv the Court: 

■ 

Q. What is the date of that? A. The report was njiade 
under date of September 7, 1933, and the statement ofj the 
auditor is: 

“ ‘As recommended in the report covering our examina¬ 
tion for the six months ended December 31, 1932, a set of 
books for the extension fund has been opened in the Trea¬ 
surer’s office as of Januarv 1, 1933, and all transactions 
since that date have been recorded therein. This grejatly 
simplifies the audit of funds. Furthermore, the opening of 


1 

1 

I 
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these books provides a much better control over the indi¬ 
vidual properties because the income and expense of each 
property is separately recorded.’ ” 

Now, the set of books that we made up, in addition to 
showing the assets and liabilities, carried a ledger card for 
each tenant, a ledger card for each piece of property. 

Bv Mr. Haves: 

•» •> 

Q. Just before you pass to that, Mr. Johnston, the audit 
which you just read is what audit? A. That is the audit 
for June 30, 1933. The one previously referred to was the 
one for June 30, 1932. 

Q. June or December, 1932? Which was the first one? 
A. The first one was for June. It was for the fiscal vear 
ending June 30, 1932. The second one was for the fiscal 
year ending June 30, 1933. 

Q. The one from which you were just reading was the 
one for the fiscal year ending June, 1933? A. That is right. 
The first one was before I had any thing to do with it; the 
second one was after I had something to do with it. 

Q. Go right ahead, sir; I interrupted you. A. We set up 
the ledger car, just like a real estate office would have, for 
each tenant and for each piece of property in the extension 
fund. 

The ledger card shows the amount of rent that the tenant 
is due to pay, and if he doesn’t pay it, how much it is that 
is not paid, so that we can tell at any particular mement 
what rent is past due or in arrears. We set up the card 
for each piece of property, or ledger sheet, so that we 
charged each piece of property, the expenses connected 
with its operation. For instance, we show the cost of 
2083 the property, and then we show the fire insurance, 
the commission for the agent for collecting the rent, 
the water rents, repairs, and other similar things that are 
related to the operation of the particular piece of property. 

Q. That is done with respect to each individual piece? 
A. That is right, yea; not only each individual piece of 
property, but one house has 27 apartments in it, and we keep 
a card for each apartment, so that we can tell whether we 
are over-spending on one apartment unfairly to other 
apartments. We can also tell when we last made the re¬ 
pairs or decorations in there and when it is time to do that 
over again. 
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The system, you see, has two or three obvious advantages. 
It had been impossible before, under the previous sysjtem, 
to control the reports of the agents. If any agent jhad 
left town, it could not be possible under the previous system, 
without a very large amount of difficulty, going back to 
the beginning and working up these cards over a period of 
months, to tell how much money he might owe the Univer¬ 
sity or how far in arrears he might be. j 

At the present time we can always tell what the agent is 
due to report each month, and we can verify it by the ten¬ 
ant, by his receipts. 

In the next place, we are able to tell what the particular 
property is costing, not only for the whole fund but |for 
each particular property, when we are due to spend more 
money on it, and when we are due to quit. That has toj do 
with the record keeping. 

That system has been maintained since, and the annjual 
reports now indicate in detail the summary of that infor¬ 
mation for each year, listing all of the properties and tljeir 
income, expenses, when the loans are due, when they arejre- 
newed what the monthly payments are, and other things! of 
that sort. j 

We had another problem in connection with the property 
at the time we took it over, and that was the fact that it was 
probablv one-third vacant. This was for two reasons.; I 
think the main reason was because so much of it was in sijch 
condition that respectable pepole would not occupy tjhe 
property. The University was being surrounded by people 
who would live in a house for a month and then leave with¬ 
out paying the rent; or else they were conducting activities 
in the property adjacent to the University whijeh 
2084 were best not conducted there. We had to try to pjut 
the property in such condition that teachers or per¬ 
sons regularly employed would want to live close to the 
Universitv, and increase the revenue. 

So, a program of repairs was undertaken—painting, and 
other things of that sort—and was gone into for perhaps 
three years. The property was put in such condition thjat 
well now, I suppose for six years, since 1934, it has bei»n 
about a hundred per cent rented. 

The property that we could not rent to regularly em¬ 
ployed people or so-called respectable people—self respeejt- 
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hi" people—had to be torn down. Some portions of it had 
no interior fixtures to amount to anything—gas light and 
other things of that sort, and water out in the vard. We 

C 7 • 

had to tear down those properties, and dormitories have 
since been constructed on that site. 

Q. How many places did you have to demolish ! A. We 
have torn down, I think, 33 individual pieces of property, 
and the total value amounts to about $159,000 or $160,000. 
But the rents by years have gone up. 

For the year 1933 the gross rent was $47,375—106 pieces 
of property 106 different houses. For instance, in one of 
those houses there are 21 different apartments, and in two 
or three others there were two apartments. But the gross 
rent was $47,375.85. 

In 1934 the gross rent was $43,532. 

In 1935 the gross rent was $48,792. 

In 1936 the gross rent was $51,519. 

In 1937 the gross rent was $52,264. 

In 1938 the gross rent was $51,864. 

In 1939 the gross rent was $51,093. That is due to the 
fact that the property is more completely rented. We have 
been able to increase rentals in some cases despite the fact 
that we have torn down so much of it, and there is a differ¬ 
ent class of people who occupy most of it at the present 
time. 

Q. Aside from that, what relationship have you had, if 
any, with the mortgages as part of the extension ? A. Under 
the previous system, the Munsey Trust Company, as 
2085 the trustee took care of mortgage payments out of 
rent receipts, made the payments to building and 
loan associations, banks, and so on, directly and automa¬ 
tically As soon as the turnover took place, in March, or a 
month or so thereafter we took over the mortgage pay¬ 
ments and took over the mortgage agreements that is, the 
renewals, and things of that sort. We made the payments 
directly from the office, and the object has been ever since 
to cut down the interest rate and to put as many of them as 
possible on the monthly payment basis. 

I think now, with the exception of two or three, we have 
cut down—we have put them on a monthly payment basis, 
and we make those monthly payments out of the office. 
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In 1933 the mortgages on the property—that is, the prop¬ 
erty had been bought and the mortgages on them assumed, 
or in other cases mortgages placed on the property, so that 
the University had, T suppose, about 50 per cent equity, or 
maybe 60 per cent equity, in the property. The outstanding 
mortgages at that time ran about $206,000—$203,000. [They 
have been cut down in this period to about $70,000 ait the 
present time. They are paid off at the rat of about $2j0,000 
a year, I think. 

Q. Mr. Johnston, have you had any additional acquisi¬ 
tions under this extension project since the time of your tak¬ 
ing over? A. Yes, we have. There was some property in 
that area that was needed to close out the area. Fjortu- 
natelv at the time of the turnover the property had bebn so 
purchased that it was—that the remainder was almost all 
in small parcels. It has been—the problem since that; time 
—people who owned the small parcels were persons wluj) had 
caught on to what was going on, or for other reason^. be¬ 
cause this desirability or something, they held on to jtheir 
property. It has been the object since that time to-; per¬ 
suade those persons to sell at a reasonable price to thciUni- 
versitv, and there have been purchases. 

In 1933 there was one purchase, in 1934 there was ope, in 
1935, four purchases, in 1936, three purchases, in 1937; one, 
and there has been one made since the first of January of 
this year. The total, not including the one for this Vear, 
amounts to ten properties. 

In 1937 the property purchased was $8,973; in Il934, 
$40,121; in 1935, $35,733; in 1936, $23,669; in 1937, $7,000. 

I think that adds up to about $116,000 in additions to 
2086 the funds that have been made since January 1,11933 
—January—yes, January 1 , 1933. 

Q. The acquisitions to which you have made reference 
were hanndled by whom? A. Handled through the office 
with two exceptions. I think one, well, those two were Ilian- 
died directly through the office. 

Q. When you say “office”, what office do you meant A. 

The Treasurer’s Office at the Universitv. 

•> 

I went down to see all the persons who had not soldj and 
have been down several times to talk with them and acquaint 
them with what we wanted to be done, because the property 
commercially—some of it—wouldn’t sell for $3,500 or $4j,000, 
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but the University is in a position, because of its relation¬ 
ship to the situation as a whole, to offer the people a fairer 
price than that. Some of them—most of them—I think, 
are listening: to it. 

But the Munsey Trust Company—Mr. Ochsenreiter— 
after I told the owners that they could save the commission 
on the property by dealing- with the University directly— 
the Munsey Trust Company turned in one contract, and 
Mr. Knouse turned in another. The other eight were han¬ 
dled directly with the University. 

There was a third one that was hanging over, and when 1 

came in that was handled through an agent named Robert 

L. Evans. Those were the only three that did not deal di- 

rectlv with the office. 

• 

Q. Mr. Johnston, aside from those properties which you 
have referred to, that you have had occasion to handle as 
part of this extension fund, do you have occasion to handle 
other properties belonging to the University? A. The Uni¬ 
versity has about ten or eleven other pieces of rented prop¬ 
erty. One or two of those represent two- or more tenants. 
One of them is an apartment house that has eight tenants 
in it, on Fourteenth Street. In several instances they pay 
rent directly to the office; in other instances it is collected 
through real estate agents and reported to the office. We 
get monthly payment records on those properties also. 
They represent about $94,000 in original cost. 

Q. Are those the properties referred to as endowment 
properties? A. Those are the endowment or rental 
2087 fund properties as distinguished from the extension 
fund. 

Q. What is the combined approximate figure of those 
properties which you handle, Mr. Johnston, in your office as 
treasurer? A. Do you mean the number of them of the total 
valuation ? 

Q. The total valuation and the total amount, as well. A. 
Well, at June 30,1939, the value of the extension fund prop¬ 
erties that were rented—houses that were rented— 
amounted to $799,480.91. Rental fund properties amounted 
to $94,000 additional. 

There is a considerable portion of the extension fund 
property that has been turned over to the University and 
another portion, which is fenced in and idle, where we tore 
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down some of the houses and turned it into—tried to save 
it from parking space. 

Q. Do you have the handling of mortgages on those prop¬ 
erties which vou have listed as endowment ? A. There are 
* 

no mortgages on those particular properties. The Unijver- 
sity has a number of mortgages as investment which have 
to be kept up with. 

At June 30,1939, the investments in mortgages amounted 
to $319,548.98. That is what is called the endowment fjmd. 
That is the mortgage investment endowment fund. 

There are other investments in the endowment fund,! but 
that is the standing: June 30, 1939, $319,548 as compared 
with $273,468.87. 

The collections on principal amount amounted to $48,- 
392.95, and the interest collected $15,419.19. 

Many of those mortgages are monthly payment mort¬ 
gages, and more of them now than ever before; some of 
them are still hanging over as term mortgages on a thj’ee- 
year basis. We have, with the exception of a few of tlfem 
that are kept at the Munsey Trust Company and at the— 
well, there are none at the office at the present time, the Sec¬ 
ond National bank is the depository for mortgages. With 
the exception of two or three held by the Munsey Trpst 
Company, and the interest and principal paid into the Sec¬ 
ond National Bank, we keep a ledger sheet for each mort¬ 
gage and record the principal and interest and follow them 
up as to arrears or delay in payment, taxes, interest and 
things of that sort. \ 

The turnover is aout—1st year about $48,000. It njms 
around $35,000 or $40,000 a year. New investments 
2088 means that we have to find new properties. We jdo 
that for the most part through the B. F. Saul Com¬ 
pany and get the appraisals and, in some cases, make a pic¬ 
ture of the property, take it up with the Finance Coimpit- 
tee, and recommence a purchase and see that the papers sjre 
all property deposited and endorsed. 

Q. Mr. Johnston, this extension work to which you have 
just made reference comprises approximately what per¬ 
centage of your duties? A. Well, there is an allowance jin 
the—the office has a budget—that is, the treasurer’s office 
has a budget—of $27,000 for salaries. The Finance Com¬ 
mittee, after going over that, alloted $2,000 of that as the 
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cost of services rendered bv the office. I should sav that 
the extension fund work takes up about that proportion of 
the time of the office—not over 25 per cent at the most. 
There are day, for instance, when considerable attention is 
given to it, and there are other days like today for instance, 
when there will very little to do with it. 

But the question of repairs amounts to a considerable 
item, and you have to inspect them, and things of that sort. 
Bui I do not think that altogether it takes over a maximum 
of 25 per cent—not of my time any way. 

Q. The remainding 75 per cent is spent in what way, sir? 
Can vou give us some general idea of the rest of your 
duties? A. The rest of the duteis are outlined there, but 
the greatcer portion of the work of the office and of my 
work has to do with the purchasing end of it, to see that the 
people get what they want, and then to see that the students 
pay their bills—collect the student’s accounts. It takes 
considerably more time to follow those details. 

Q. Mr. Johnston, this question may have some personal 

elements in it, but it has perhaps some reflected interest as 

far as this case is concerned. Will you tell me, sir, what 

vour salarv is? A. Five thousand dollars a vear.” 

* » * 

With regard to the listing of Mr. Cassell in the Univer¬ 
sity catalogue the following then ensued: 

“Q. Mr. Johnston when you came to be the treasurer of 
Howard University, what position was Mr. Cassell occupy¬ 
ing at that time? A. Mr. Cassell was University 
2089 Architect. He was also the superintendent of build¬ 
ings and grounds. 

Q. Mr. Johnston, there has been some reference to 
whether or not Mr. Cassell was listed in the catalog and how 
he was listed. Will you be good enough to look at these 
catalogs, sir? 

Mr. Magee: I do- not think that has any bearing on the 
case. I do not think it makes any difference who he was 
listed in the catalog. 

Mr. Hayes: The only reason it has pertinence now is, 
as your Honor will perhaps remember, that Mr. Magee of¬ 
fered to Dr. Johnson, when he was one the stand, a list, and 
he asked Dr. Johnson to examine the list and say whether 
or not Mr. Cassell was listed among the administrative of¬ 
ficers of the University. Mr. Magee having done that, I 
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respectfully suggest that T certainly have a right to show 
that he was so- listed. 

Mr. Magee through some apparent inadvertence, had 
shown to Dr. Johnson a list of the Board of Trustees, j He 
has injected that into this case, so, I respectfully suggest, 
we should have a right to show what we maintain. 

The Court: T am not going to sustain the objection. 
However, since ten o’clock 99.44 per cent of the testimony 
adduced has had no bearing whatever upon the issues in this 
case. The events which took place after the first of Jhlv, 
1933, and his work since that time— 

Mr. Hayes: But, if your Honor please, this cascj is 
brought among other theories, upon the theory of quantum 
meruit. Oertainlv we have a right to show the amount! of 
work that has been done— 

The Court: The evidence is in and is unabjected to. j It 
is before the jury for whatever the jury thinks it is woifth. 
But this procedure has got to stop, even if the Court has! to 
stop it. If counsel will not stop it, the Court is going to 
stop it. If counsel on either side will not object to irrele¬ 
vant testimony, the Court is going to inject himself into 
the case and stop it. I am not going to have this case gojon 
dav after dav with irrelevant testimonv that has no bearing 
on the issues. j 

Mr. Hayes: I respectfully except to your Honor’s state¬ 
ment. 

The Court: You have a right to object and except to any¬ 
thing that you see fit. However, the Court has not dope 
anything that is improper. If you want to object, you mjiy 
object. Proceed. 

Mr. Hayes: The only thing I have in mind is that yojir 
Honor has indicated before that it is the proper 
2090 thing for me to do. I am respectfully doing whjat 
your Honor has indicated I should do. 

The Court: What is that? i 

Mr. Hayes: Your Honor has indicated that if there is 
any matter that arises that I think is objectionable, jl 
should not my objection, because part of our case, if voiir 
Honor please, is an attempt to show the nature of the work, 
the amount of work, and its relationship to the issues ijn 
this case. 
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The Court: The work which took place after the acquisi¬ 
tion of this property and after the matter had been put on 
a going basis can have no appreciable relation to what took 
place during: the period of major acquisitions. 

The testimony is in for whatever it is worth; the jury 
has it. Proceed. 

Mr. Hayes: The record also shows, your Honor, that the 
major acquisitions all took place within a period of approx¬ 
imated nine months of the time when thev started. 

» * 

The Court: That is true, but there is also, for whatever 
value the jury sees fit to give it, expert testimony as to what 
the services were worth. The Court is not passing upon 
the value of the testimony, but the testimony is in the rec¬ 
ord. 

Mr. Hayes: That espert testimony left out an entire ele¬ 
ment, as far as this particular case is concerned. 

I simply want the record to indicate my objection to your 
Honor's interpretation of the evidence. 

Bv Mr. Haves: 

• » 

Q. Will you look at these, please, sir, and tell me— 

Mr. Magee: I have an objection to- this on the ground 
that it is entirely irrelevant. 

The Court: It may not make any difference, but there 
was much discussion of it that had no relevancy to the case 
at that time. If it had been objected to, the Court would 
have sustained the objection; but as long as it went in on 
one side, let it go in on the other. 

Mr. Hayes: It will take no longer than to state how he 
was listed. 

The Court: This case, conducted as the Court thinks it 
should have been conducted on both sides, should not have 
taken more than four or five days to try. Here we are in 
the fourth week. 

Mr. Haves: Mav I respectfullv sav to vour Honor 
2091 that niv side has been relativelv least offensive. Mr. 

Johnson was on for a couple of days, but Mr. Cassell 
was on for a cuople of weeks. 

Bv Mr. Haves: 

« • 

Q. Will you look at these catalogs, Mr. Johnston, and tell 
me in each instance how Mr. Cassell was listed? A. The 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


1473 


University catalog for 1929-1930 under Officers of Adnjiinis- 
tration, begins with tile president, Mordeeai W. Johnson; 
tlien the secretary-treasurer and so on. 

Then there is the listing “University physician, K. H. 
Allen M. D.” and then “University Architect Albcjrt I. 
Cassell.” 

For 1931-1932 under a similar listing of administrjative 
officers, we have the University Physician, and other ljisted 
officers; then “University Architect, Albert I. Cassell, bach¬ 
elor of Architecture. Superintendent of buildings! and 
grounds, Edward Swain Hope.” 

In the catalog for 1933-1934 we have the similar listings, 
but there is no listing of the University Architect. 

Q. That was after this period of 1933? A. That is right. 

Q. Where the relationship had changed? A. Yes.! In 
the bound volume of annual reports of the President of 
Howard University to the Secretary of the Interior fov the 
fiscal years ending June 30, 1933 to June 30, 1938, for the 
year 1932-1933 under Trustees and Officers of Administra¬ 
tion, Board of Trustees, Officers, and so- on, we have “Ij)ean 
of Women, Lucv D. Slowe. Universitv Architect, Albeirt I. 
Cassell.” 

In the similar report, at the similar section, in the presi¬ 
dent’s report for 1933-1934, there is the listing “Dea|i of 
Women, Lucv D. Slowe. Universitv Phvsician Elijialji II. 
Allen, Jr. Superintendent of buildings and Grounds, j Ed¬ 
ward S. Hope.” There is no listing of University Archi¬ 
tect. 

Q. That also had come at the time of the change, as fair as 
Mr. Cassell as Universitv Architect was concerned? ! A. 
Yes.” 

The witness upon inquiry, testified further as follows: 

“Q. There has been some testimony tending to show Ithat 
Howard University paid back to the Department of the! In¬ 
terior approximately $31,000. 

2092 The Court: It was $29,000 or $39,000. 

Mr. Hayes: $29,000 or $39,000. 

A Juror: It was $39,000, as I understood. 

Mr. Magee: I do not see what relevancy this has—spine 
statement in 1936 of allotments made in that year. 

Mr. Hayes: If you will all the question, your Honor will 
then be in a position to rule on whether or not it has pprti- 
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neney. I should like to ask tlie question and then, if your 
Honor please— 

The Court: Ask the question, whatever it is. 

Bv Mr. Hayes: 

Q. Mr. Johnston, as I began by saying, there was some 
figure of approximately $30,000 as I understood the testi¬ 
mony, which the University was called upon to pay back to 
the Department of Interior because of some misappropria¬ 
tion of funds under this P. W. A. project. It may have been 
made when it should not have been made in the way it was. 

The Court: Is this supposed to be in explantion of that? 

Mr. Haves: Xo. If vour Honor will allow me to- finish 
• • 

the question, your Honor will at least see the purpose of the 
offer. 


By Mr. Hayes: 

Q. Did there come a time when the Department of the 
Interior reappropriated that amount of money ? A. That 
is true. 

Q. When was that, sir? A. That is the date given in the 
letter that we have here now. 

The University refunded money to the Department of the 
Interior—to the United States Government and to the De¬ 
partment of Interior—from its private funds in the amount 
of something more than $31,000 1 iliink. The money as 
refunded by the University was credited to that particular 
appropriation. It remained there until the date of this let¬ 
ter, when the University had made another application to 
the Interior Department for the use of money, and the re¬ 
allotment was granted. There was $15,000 granted for one 
purpose and $10,000 granted to another. 

Q. Approximately $31,000? A. That is right. 

Mr. Hayes: That was the purpose of my question, if 
your Honor please. 

2003 The Court: It is exactly $31,000. Fifteen and six¬ 
teen are thirty-one. 

Mr. Hayes: 1 thought he said approximately. 

By the Court: 

Q. Those figures a.re fifteen and sixteen? A. Those are 
the portions of the fund that were released at that particu- 
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lar time for those purposes. That left of the appropriation 
unexpended a balance of something like $11,000 mojre— 
$11,622.34. That remaining balance was at a later date re- 
allotcd for other appropiations. 

Sixteen thousand dollars of this sum was used for the in¬ 
stallation of transformer vaults, and fifteen thousand iwas 
used for the repairs and improvements in the Collegj* of 
Pharmacy and the Dental School. The other portions, as 1 
recall, were used for work in the Science Hall and ini the 
installation of fume hoods in the women's dormitory. ! 

Mr. Hayes: For the purpose of the record, if your Hifnor 
please, may this paper to which he is referring he identified 
as the statement. 

The Court: Yes. 


By Mr. Hayes: 

Q. Will you identify it, Mr. Johnston: A. This is a ilet- 
ter on a United States Department of the Interior letter¬ 
head, from the office of the Secretary, dated February! 26, 
1936, addressed to Dr. Mordecai \V. Johnson, Howard l[ni- 
versitv. It reads as follows— 

* • . • • i 

Q. I did not ask the question with the idea of having tou 
read it, but, since you— A. It is signed by ‘‘By direction 
of the Secretary, Sincerely yours, E. K. Burlew, Adminis¬ 
trative Assistant and Budget Officer.” 

The Court: Was that objected to? The Court does hoi 
know how to- rule, because the Court does not understand 
the purpose. 

Mr. Magee: I do object to it, your Honor, because there 
is no connection between the appropriations there, as I ^ec 
them, and the original allotment. 

The Court: My difficulty is that I am not enough of a 
bookkeeper to know just what it means. I am not able! to 
say whether it does or does not constitute a return of the 
natuer which was sent by the University to the Government. 
I do not know; therefore, I cannot rule. 

Mr. Hayes: Your Honor has the testimony of this wit¬ 
ness, who was the treasurer of the University. 

2094 The Court: It is this particular paper, and 1 can¬ 
not interpret this paper. 

Mr. Hayes: The witness has testified that this is the Re¬ 
turn of that amount of money which, as 1 understand it, was 
at that time, paid by the University. 
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Tlu* Court: That testimony is in. 

Mr. Hayes: I thought your Honor asked whether or not 
it was objectionable. 

The Court: Whether or not this particular paper was ob¬ 
jected to, and T said I was not able to interpret it; but the 
witness’ testimony as to the return of the money is in the 
record. 

Upon cross examination the witness was asked for his 
original request of the Interior Department upon which the 
loan commitments was based, testified that the original 
would be at the Interior Department, that a copy was un¬ 
doubtedly in the file, but he didn't have same with him. That 
what he had read was the warrant for the release—that the 
application set out the purposes for which it was going to 
be used and the items of cost and statements of persons 
familiar with that subject. Further under cross-examina¬ 
tion the witness testified as follows: 

2095 Q. Did that statement contain a statement to the 
effect that you were making application for the re¬ 
turn of the $.*>0,000 that the University had misused from 
Government funds to be used on that project? A. The 
statement for the release refers to- the fund in which the 
money is deposited. 

Q. Of course, to the whole Public Works Administration 
project? A. Xo, it refers to that very fund. It bears a 
number. You will find it on there. 

Q. What is the fund? What does it cover? A. It is ad¬ 
dressed to Dr. Mordecai W. Johnson. 


“In accordance with the request of the Howard Univer¬ 
sity (Symbol No. 4-03/7640.7) the following changes in Fed¬ 
eral Projects have been approved: 

“Project Xo. F. P. 38; state, D. C.: locality, Washington; 
character of work: reserve—not to be used but to be re¬ 
tained for future transfer to other projects upon specific 
approval by the Administrator of Public Works; $42,- 
622.34.” 


Q. Give me that Federal Project number. A. Thirty- 
eight. 

Q. What are the other applications there’? What are the 
project numbers on those? A. It is transferred to Federal 
Project 40; state, D. 0.; locality, Washington; char- 
2096 actor of work, construction of two reinforced con- 
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crete transformer vaults, complete with transformers, 
primary wiring and other necessary equipment; iijistal- 
iation of two 4,000, 2-volt, four conductor, high tension 
cables connecting tlu* transformer vaults with the i new 
power plant; and installation of a system of secondary! wir¬ 
ing between the transformer vaults and the points of! ser¬ 
vice connections in buildings. No contract is to be awajrded 
or forced account work started until after plans and specifi¬ 
cations for the work have been approved by the Public 
Works Administration, $16,000.” 

Q. Go down and give me the next project. A. “Federal 
Project 41 : state, D. C.: locality, Washington; character of 
work, alterations and improvements to the College of Den¬ 
tistry and Pharmacy Building, $15,000.” 

Q. Will you look at the original allotment that you afcked 
money on and pick out any of those project numbers (hand¬ 
ing a folder to the witness) ? 

Mr. Hayes. What is that? j 

Mr. Magee. T am showing him the original allotment. 

The Witness. I can understand what be is getting! at. 
The original allotments were Federal projects 1 to 31. Then 
followed 32, 33, 34, and so on, which had to do with : the 
Chemistry Building, Classroom Building, and so forth, at a 
later point in the transaction, when the refund was made, 
and this one and 31 were closed out— i 


By Mr. Magee: j 

Q. Exactly. A. (Continuing)—as complete. The 
2097 money that was left in them and refunded, they trans¬ 
ferred to Federal Project 38, which is the one ire- 
ferred to here. | 

They closed these down and set up a new sum, Fedejral 
Project 38, which is thus designated: I 

“Reserve—not to be used but to be retained for future 
transfer to other projects upon specific approval by the Ad¬ 
ministrator of Public Works.” 

Q. So, on the original allotment basis, on which you got 
$98,000, none of the projects which you list are mentioned; 
is that correct? A. No, these are all new. They have 
dosed out. When tile difficulty came about, extending th<j*se 
1 to 31 projects, the work was stopped on them, and they 
were closed out. Whatever money was left was transferred 


! 
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to the next number in the series, which happened to be at 
that time thirty-eight, and the total sum put in there was 
$31,000. What the University refunded amounted to 
$42,622.34. 

Q. Exacly. So, in 1936, you made application for an ap¬ 
propriation from the Public Works fund for new projects, 
did you not ? A. Well, they may have. We made applica¬ 
tion off and on ail the time. 

Q. I am talking about the one you have before you. A. 
This was new projects, for the use of the money that stood 
in this symbol number 4-03/7647.0. 

Q. Was it your understanding of Federal Public Works 
appropriations, Mr. Johnston, that you could put salaried 
employees of the University on that construction money? 

Mr. Hayes. 1 object, if your Honor please. 

2098 The Court. On what ground? 

Mr. Hayes. On the ground, apparently, that we 
have had a suggestion that there was certain money that 
the University was required to and did return or of a loan 
to be charged against them, because of the fact that Dr. 
Johnson, as he testified, had the understanding with the 
Interior Department that whenever an amount was not 

A 

allowed, the Universitv would pav it. The testimonv is in 
that that was done, and they finally reappropriated it and 
allowed that money to be used. 

Apparently Mr. Magee's question is simply a question 
of detail, as to whether or not Mr. Johnston did the things 
which the record already shows he did. 

The Court. I do not see any objection to the question. 
The witness is on cross-examination, and he can be tested. 

The Witness. Shall I answer that ? 

Bv Mr. Magee: 


Q. I would appreciate it if you would go right ahead. 
A. Well, Mr. Cassell was regarded as a salaried employee 
prior to the time— 

Q. That is not what I asked you. 

The Court. He is answering your question. 

By Mr. Magee: 

Q. All right. Go right ahead. A. With the appropria¬ 
tion of this Public Works money, Mr. Cassell was trans- 
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ferred from the salaried employees and hired with a Icon- 
tract under the Public Works Administration monevJ Is 

•r ” 

that what you were referring to.' 

Q. Xot exactly. What I had reference to was ithat 
2091) this $98,000, which was allotted for public wjorks 
money, the University had attempted lo placcj* on 
that roll, did it not, the assistant superintendent of build¬ 
ings and grounds, Mi-. Menze, did they not:' A. I don’t 
recall that he was ever employed on that. He may have 
been. We had a number of cases of this sort which werjs all 
explained in the transaction. 

In the use of the $98,000 appropriation, there was great 
pressure from the Government to put the money in circula¬ 
tion and get the work done. They used to come arojund 
every week to push us up and know how much money jhad 
been spent. 

We took on a large number of new people, many of them 
persons who never worked at the University; others, |stu- 
dents who couldn’t find their way around in that kind of 
work; and we had to have a foreman. I think at one tjime 
something over a hundred persons were working under 
that particular foreman. 

We had to have a foreman for the different trades onitlie 
ground; for instance, as carpenters, as painters, and as 
others, persons who knew where to go and point out what 
to do and who knew the conditions at the University. Ijhat 
is, if you tell a man to get a paint brush from the store¬ 
room, you had to have somebody who could tell him wljere 
the storeroom was. 

So, we took men who were working in our maintenance 
crew, who were familiar with Ibis situation, and put them 
on those projects as foremen and superintendents; in 
charge, and other persons of that sort, to supervise this 
work. 

I 

This was not contract work, you understand; this Was 
per diem labor, very much like W. P. A. work at the pifes- 
ent time. 

It can be possible that Mr. Menze’s name appears 
2100 in there for the time that he gave his work. We k^pt 
records of the hours that the men worked on each 
job and paid them accordingly from different funds. 
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Q. So, you did attempt to charge Mr. Menze's compen¬ 
sation in some part against this construction money? A. 
At the present time 1 don't know that particular name, but 
that is the principle we worked on. We had to have fore¬ 
men who knew their way around the University. 

If we told a gang of men they were going to work on 
Clark Hall, third floor, we had to have a man who knew 
where the third floor was and could show them where it 
was. We had to tell them where the lavatory was. 

It is a problem, when you have a hundred men, to keep 
them on the job and get them organized. We used our 
regular crew. 

Q. When you did so in Mr. Menze's case, your attempt 
to have his salary paid on the roll was rejected? 

Mr. Hayes. I respectfully object. Mr. Johnston has 
made answer three different times that lie does not know. 

The Court. The objection is overruled. Proceed with 
the cross-examination. 

2101 The Witness. You refer to Mr. Menze partic¬ 
ularly. I do not know whether he is particularly 
one of them or not. 

Bv Mi-. Magee: 

Q. Here is the statement which he gave. Look at this 
sentence here (handing a document to the witness). 

Mr. Haves. What is it he is being shown? 

The Court. If he does not understand the question or 
has not got the information, he can say so. The witness is 
perfectly intelligent and perfectly able to know what ques¬ 
tion is being asked. 

Mr. Hayes. As counsel have I not the right to see the 
document ? 

The Court. The objection is overruled. 

Mr. Hayes. May I simply object, for the record, that a 
document is being shown which I ask leave to see. 

The Court. Of course, you can see it. The Court has 
not said you can’t see the document. 

Mr. Hayes. That is all I asked. 

The Court. That question was not raised, as far as the 
Court knows. 

Mr. Hayes. That was simply what I asked. 

The Court. Well, I did not know that that was what you 
were talking about. 
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(Mr. Magee handed a document to Mr. Hayes.) 

Mr. Hayes. .Just a minute. Has this one been offejred 
in evidence? 

Mr. Magee. It has been explained and read from. 

Mr. Hayes. You say it lias been explained. Has it been 
offered in evidence '! 

2102 Mr. Magee. Yes. You objected. 

Mr. Hayes. Therefore it is not in evidence. 1; re¬ 
spectfully submit it is objected to, it is not in evidence, and 
the same document is handed to the witness. 

The Court. It is on cross-examination. Tie is testing 
the witness. Proceed with the cross-examination. 

Mr. Haves. Your Honor will respectfully allow mejan 
exception. 

The Court. Of course. 

; 

Bv Mr. Magee: 

• * I 

Q. You read the statement which appears here (indicat¬ 
ing) ? A. Yes. 

Q. Does that refresh your recollection as to what hap¬ 
pened in the Menze case? A. That is the report of {lie 
investigators that Mr. Cassell caused to come to the Ujni- 
vcrsitv and is a statement of the investigator in which jhe 
says that Mr. Menze’s portion of his salary amounted I to 
$71.53, was paid from appropriation 1 to 31, which involved 
improvements to the grounds. 

Now, I do not know whether that statement is true |or 
untrue, but 1 am perfectly willing to grant it on the prin¬ 
ciple that Mr. Menze gave $71.53 worth of his time to tjhe 
appropriation and that at the conclusion of the investiga¬ 
tion the Government found it was right and has siiice 
adopted that principle in dealing with its projects. 

Q. It is your testimony, then, that this is not a part jof 
ihe $31,000 that was paid back by the University? A.jit 
mav have been, but, vou see, we later secured the release 
of that money and spent it over again, which shotvs 

2103 the Government did not impound it. 

Q. That is your answer. Now, Mr. Johnston, aire 
you the person whom the Secretary of the Interior accused 
of putting false certifications on the Howard University 
vouchers ? 


i 
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Mr. Hayes. I object to that. 

The Witness. Let me answer that, will vou? 

The Court. He can say he did or did not do it, if he 
wants to. The objection is overruled. It is cross-examina¬ 
tion, on the credibility of the witness. Its admissibility is 
within the discretion of the Court. Proceed with the cross- 
examination of the witness. 

By Mr. Magee: 

Go right ahead. Answer the question. A. Will you re¬ 
peat the question, please. 

Q. You were the treasurer of Howard University on 
Februarv 6, 193"), were vou not, sir? A. That is right. 

Q. Then, are you the person whom the Secretary of the 
Interior accused of putting false statements to vouchers of 
Howard University? A. I don’t know that I am. I have 
not heard that. There is a statement from the Secretary 
of the Interior that there was never any dishonesty or mis¬ 
appropriation of Government money anywhere. 

Q. Do you know who the chairman of the Board of Trus¬ 
tees was on Februarv (j, 1935? A. T do, but I can’t tell vou 
offhand. 

Q. Did you ever see that letter before (handing a docu¬ 
ment to the witness) ? 

2104 Mr. Haves. What are vou testifving to? Mav I 
see it? 

Mr. Magee. I will let you see it. 

The Witness. This is a letter dated— 

Mr. Hayes. (Interposing) Just a minute, please. 

Mr. Magee. Let me show it to Mr. Hayes. 

The Witness. Yes (handing a document to Mr. Magee). 

(Mr. Magee handed a document to Mr. Hayes.) 

Mr. Hayes. The only thing 1 ask with respect to it is that 
if the offer be made Mr. Johnston be given the opportunity 
to fully explain what the situation was. 

The Court. Why, of course. 

The Witness. May I read the letter? 

Bv Mr. Magee: 

Q. You certainly may. A. This is a letter, or a carbon 
copy of letter, on the letterhead of the Secretary of the 
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Interior, Washington, dated February G, 1935, signed With 
a stamp, Harold L. Iekes, Secretary of the Interior, and it 
is addressed to Dr. Abraham Flexncr, Chairman, Hoard 
of Trustees, Howard University, 20 Nassau Street, Prince¬ 
ton, New Jersey: 


“My dear Dr. Flexncr: 

“I call attention to the fact that the treasurer of Upw¬ 
ard University has submitted recently with certain vouch¬ 
ers, riders to the effect that the Buildings and Grouhds 
Committee of the Hoard of Trustees of the University did 
not approve their payment. 

“As an example I enclose a photostat copy of a voucher 
for $440 in favor of Francis "R. Weller, Incorporated,! to 
which is attached a rider of this character, signedj by 
2105 Treasurer Johnston. 

“I also send you a photostat copy of a letter from 
the chairman of the Buildings and Grounds Committee 
dated February 1, addressed to Treasurer Johnston, ad¬ 
vising him that it would be appropriate for him to approve 
the voucher for payment without reservation. Despite tjliis 
letter, Treasurer Johnston submits the voucher with the 
rider, which in effect states that the Buildings and Gromjicls 
Committee does not approve its payment. This rider: in 
effect is a false statement on a voucher, and I am bringing 
it to the attention of the Board of Trustees for such dis¬ 
ciplinary action as it may desire to make. 

“Sincerelv yours, i 

* * ’ 

“Harold L. Iekes, 

i 

Secretary of the Interior.!” 


T do not recall that I have ever seen this letter before, 
but T am verv familiar with the circumstances— 

Q. ((Interposing) Will you tell us why you placed—j 
Mr. Hayes. (Interposing) He was about to finish. 

The Witness. May I go further? I have not answered 
your question yet. 

Bv Mr. Magee: 

Q. I beg your pardon. Go right ahead. A. At the time 
we had these appropriations—Well, in all of the appropria¬ 
tions the Government makes to the University, whether tjie 


i 
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Interior Secretarv is the contracting officer or whether the 
treasurer of Howard University is the contracting officer, 
the University lias an obligation to sign a certificate on a 
voucher showing that the work has been performed and 
that the expenditure is being made in accordance with 

2106 the regulation of the Board of Trustees, and knowing 
that the situation might develop as it has, I took 

occasion at the time to try to see that the vouchers that 
were submitted through Mr. Cassell’s office were certified 
meant what the certificate carried on it—that is, that the 
work had been properly performed, that the work was duly 
approved by the appropriate committee of the Board of 
Trustees. 

However, Mr. Cassell had the—I don't know what you 
would call it, but, anyway, he thought with regard to his 
own contracts and those associated with him the expendi¬ 
tures were his responsibility and not that of the University, 
and when inquiry was made as to whether the payment was 
due or whether the payment was duly approved by the 
Board of Trustees, unfortunately considerable misunder¬ 
standing developed, and we had a number of cases where 
Mr. Cassell appeallod from the action of the University on 
these matters and took it down to the Interior Department 
and succeeded, through channels with which he was more 
familiar than I, in securing what he wanted. 

The evidence that he was able to do this is best indicated 
by the fact that he was able to secure, in 1935, a copy of 
the letter from the files of the Secretarv of the Interior, 
bearing the stamp of Harold L. Ickes, which is addressed 
to the chairman of the Board of Trustees of Howard Uni¬ 
versity, and I do not know that that letter has ever reached 
any person other than the chairman of the Board of Trus¬ 
tees. 

So that, in order to protect myself in the records of th<* 
General Accounting Office, where those records finally land, 
when the work had not been duly authorized, or when the 
work had not been completed in accordance with the 

2107 contract, or when Mr. Cassell wanted to pay himself 
faster than it seemed from the amount of work done 

he should be paid, I used to attach a rider to all of the 
vouchers explaining my own position and the position of 
the University as it actually existed, and this is a place 
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where payment was wanted for Francis R. Weller,! In¬ 
corporated, for $440, I have no doubt, and where it seejmed 
to me, despite the idea of the Department of the Interior, 
that the work had not been authorized by the Buildings 
and Grounds Committee of the Board of Trustees, aiul I 
put a rider on it. So then the Secretary of the I'nteji’ioi* 
writes the chairman of the Board that disciplinary action 
should be taken. 

T think that concludes my explanation of it. That hap¬ 
pened on many occasions. 

(>. ()1l it happened on many occasions? A. Yes. 

Q. Just outlined in the letter? A. I don’t know (that 
such a letter as this went through on other occasions,!but 
T know on other occasions a similar thing had to be done. 

Q. By you ? A. Yes. 

Q. At whose direction? A. Well, if the Buildings land 
Grounds Committee, for instance, had not approved soime- 
thing, I did not need anybody’s direction to put the rider 
on there saying that the payment had not been approve^ or 
that the payment was not approved by the Buildings jand 
Grounds Committee. If, for instance, Mr. Cassell wanted 
to draw 95 percent of his contractual amounts for the par¬ 
ticular building and the work was only 50 percent 
2108 completed, I did not need anyone’s directions. ;All 
of those things, though, went through the appro¬ 
priate committee of the Board of Trustees, either before 
they were done or after they were done, and duly exam¬ 
ined. 

Q. Let us put it this way. Have you finished? 

The Court. We will take a recess for five minutes. 


i 

(A recess was taken, after which the following occurrejl:) 
Bv Mr. Magee: 


Q. Have you finished your explanation, Mr. Johnston ?! I 
did not want to- cut you short. A. I think so. 

Q. Well, Mr. Johnston, as I understand your explana¬ 
tion, then, you took it upon yourself to determine at what 
progress or stages of the work on these various buildings 
certain payments were warranted; is that true? A. Bjut, 
you see, the work showed itself. The progress reports 
from month to month indicated the extent to which the 
work had been done. It gives the list of all the subepn- 
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tractors ami the work done and what percentage of 
the work is completed. That is indicated on the face of 
the voucher, and then bv reading that vou could tell. 

Q. Are you sure that is on the face of the voucher? A. 
The vouchers that go to the Interior Department for con¬ 
struction—take, for example,—Shall I proceed? 

Q. Go right ahead. A. All right. The vouchers that 
are made up by Mr. Cassell and the contractor—the Con¬ 
solidated Engineering Company, many of those contract¬ 
ors that had it from month to month, give what they 

2109 call a progress report, a list of the subcontractors, 
or the division of the work, such as the stonework, 

the masonry, the carpentry work, the painting, and other 
things, and arrive at a conclusion on the bottom, on which 
the payment is made, as to what percentage of the work is 
completed, and that is self-evident. 

Q. That is on a voucher? A. That is in the progress 
report. Vou see, the voucher is two sheets of paper, but 
there may be 50 sheets of supporting things within the 
particular voucher. It is a form that Mr. Cassell devised 
and worked out verv nicely to give him evidence that is 
needed. 

Q. And, as I understand it, you examined those vouch¬ 
ers and you yourself decided whether the payment was in 
order; is that correct? A. No, I did not say that. 

Q. What did you say? A. I said the vouchers them¬ 
selves indicated the extent of the work to be done. Then 
on this particular matter you referred to with regard to 
Weller, the statement is made in there that the Buildings 
and Grounds Committee had not approved the work. That 
is not something for me to determine—it is just a fact. 
That is stated in there twice. 

Q. In this letter that you read? A. That is right. 

Q. Suppose I read it to you: 

“As an example, I enclose a photostat copy of a vouch¬ 
er for $440 in favor of Francis R. Weller, Inc., to which 
is attached a rider of this character signed by 

2110 Treasurer Johnston.” 

That is vou? A. That is right. 

Q. “I also send you a photostat copy of a letter from 
the chairman of the Buildings and Grounds Committee, 
dated February 1“—this is February 6—“addressed to 
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Treasurer Johnston, advising- him that it would be appro¬ 
priate to approve the voucher for payment without reser¬ 
vation. Despite this letter, Treasurer Johnston subjnits 
the voucher with the rider, which in effect states that; the 
Buildings and Grounds Committee does not approve its 
payment.” Does that say that? A. That is the last hart 
of it. Now, read the sentence before, where you began. 

Q. “I call attention to the fact that the treasure if of 
Howard Univcrsitv has submitted recentlv with certain 

• * i 

vouchers, riders to the effect that the Buildings |and 
Grounds Committee of the Board of Trustees of the Uni¬ 
versity did not approve their payment. 

“As an example, I enclose a photostat copy.” A. Tj'hat 
is right. 

Q. And he enclosed in this one a letter to you from;the 
chairman of the Buildings and Grounds Committee lad- 
vising that the voucher should be paid, and yet you put a 
rider on it ? A. Advising it would be appropriate that it 
be approved. The chairman is not the committee; some¬ 
times the chairman is a minority of the committee. I 

Q. Yet it is your contention that the—A. (Interposing) 
At that time I am rather certain that the chairpian 
2111 of the Buildings and Grounds Committee repre¬ 
sented a minority of the opinion of the committee. 
T can’t state that; T don’t know. 

Q. Who was the chairman of the Buildings 
Grounds Commitee? A. I don’t know; I will have to- 
fer to the record. i 

Q. As a matter of fact, it was Mr. Hungate, wasn’t lit? 
A. I don’t know; 1 would have to refer to the record. |He 
does not say the Buildings and Grounds Committee ljias 
approved the work. He says it seems appropriate to im¬ 
prove this voucher without reservation. If the General 
Accounting Office wants to put me in jail about it, they 
are not going to- ask Mr. Hungate, in New York, or the 
chairman of the committee what is appropriate. 

Q. I see. So your position here is that you can decide 
these matters irrespective of what action is taken by the 
chairman of the Buildings and Grounds Committee? |A. 
No, I did not say that. If the Buildings and Grounds 
Committee act, they take that responsibility off me, but 
as long as they have not acted and I am put in the pojsi- 
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tion where T have got to go- ahead, all I can do is state the 
reservation. 

Q. "What reservation? A. That the Buildings and 
Grounds Committee had not approved the work. 1 do not 
know what that reservation is that is referred to in there, 
but I can’t see that I would have put anything else down 
there. I probably put in there that the attached voucher 
is signed at the direction of such-and-such subordinate in 
tlie Department of the Interior and at the direction of the 
chairman of the Buildings and Grounds Committee of the 
Board of Trustees of Howard University, but that 
2112 the Buildings and Grounds Committee, which is the 
responsible committee for such contracts, had not yet 
approved the work for which this payment is being made. 
Then I keep myself in the clear. 

Q. Well, let us put it this way: This particular vouch¬ 
er had already been approved by the Department of the 
Interior and all thev wanted was vour signature on it for 
payment ? A. Perhaps so, but I signed it on behalf of the 
University, saying that in accordance with their by-laws 
I signed for the expenditures with the approval of the ap¬ 
proval of the appropriate committee of the Board of 
Trustees . The Department of the Interior is not author¬ 
ized to tell me to go ahead despite that. 

Q. After they approve it you still take the position that 
you have the right to disapprove it ? A. No, I did not say 
that. 

Mr. Hayes. I object to that. He has answered that. 

The Witness. I signed the voucher, but I put on there 
that the appropriate committee of the Board of Trustees 
of Howard University had not approved it. 

By Mr. Magee: 

Q. Then what happens to the voucher when you put 
such a rider on there? A. It goes down there; Mr. Cas¬ 
sell, or whoever the person is, gets the money. 

Q. With your rider on it he gets that money? Do you 
know what happened to these vouchers that had these 
riders? A. No; I didn’t hear from them any more ex¬ 
cept periodically. 

Q. If I told you that the effect of these riders was 
21 lo to reopen the whole case and throw it into the Gen- 
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oral Accounting Office, would that change your minjd on 
that? A. Perhaps so. 

Q. Was that what you had in mind when you put the 
rider on there? 

Mr. Hayes. I object to that. 

The Witness. No; the General Accounting Office ijs the 
deciding office and is established just for that particular 
purpose, and that is the reason for their existence, j My 
only reason for attaching the reservation to any voucher 
was the fact that T was in a position where I had to sijhi it, 
but I wanted everybody who saw it to know that 1 did it 
with reservations. 

By Mr. Magee: 

Q. Were you the treasurer of the University in Jujv of 
1934? A. Yes. 

Q. Were you the treasurer who returned to Mr. (iscar 
Chapman, Assistant Secretary of the Interior, outside of 
the $30,000 which was misused, of which we have been 
talking, a check for $3903.38 and admitted that Howard 
University had misused funds appropriated for Other 
specific purposes ? j 

Mr. Hayes. I object to the use of the word “misused.” 
The record shows definitely there was no misuse; it j was 
a misapplication of funds, at the most. 

Mr. Magee. I am using the language of that report. 

Mr. Hayes. You read something that is not in evidence. 
That is just the point. 

Mr. Magee. This part is in. 

May I proceed? 

2114 The Court. You say it was in. What do I you 
mean by that? 

Mr. Magee. This was read in evidence by Mr. Cajsscll 
on cross-examination—this very page which I am reading 
from—in explanation on cross-examination of Mr. Cas¬ 
sell. 

Mr. Haves. Mv recollection is that it was read over ob- 
* *> 

jection to the effect that he was reading something ithat 
was not a matter of evidence. I still make the objection to 
vour Honor, and sav that it is irrelevant and immateirial. 

The Court. Read the question, Mr. Reporter, pleqse. 

(The last question, as above recorded, was read by; the 
reporter.) 
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The Court. “Outside of the $30,000,” you say? 

Mr. Magee. Yes, sir. In addition to the $30,000, was 
what I had in mind. 

The Court. Well, counsel for the defendant objects to 
the word “misused.” 

Mr. Hayes. I object not only to the word “misused”; 
T object to it entirely, because I make the objection that it 
is entirely irrelevant and immaterial. Your Honor has 
indicated this case has gone afield. I respectfully suggest 
it is this very thing that makes it go afield. This goes in 
and then a question comes up by reason of its being al¬ 
lowed in evidence; then we go off on a tangent. 

The Court. The Court rules that the witness is on 
cross-examination and this is in the nature of an exami¬ 
nation to his credit, and also it follows the general course 
of the examination which has taken place in this case, 
which has been broader than usual because of the fact that 
counsel have not objected to questions that were 
2115 irrelevant. Under the circumstances the Court 
thinks it is fair to allow the question to be an¬ 
swered. Proceed. 

The Witness. Will you state your question again ? 

Mr. Magee. Read it, Mr. Reporter. 

(The last question, as above recorded, was read by the 
reporter.) 

Bv the Court: 

Q. Mr. Witness, I do not thoroughly understand the 
question. If you do- not understand the question you do 
not have to answer it. A. I understand it. It has nothing 
to do with the case. 

Q. That is not for vou to decide. A. I want to answer 
it. 

Will you read. 

(The last question, as above recorded, was read by the 
reporter.) 

The Witness. Your information is taken from a report, 
as I say, made by examiners for the Public Works Admin¬ 
istration on the basis of affidavits supplied by Mr. Cassell. 
There has been no admission anywhere on the part of any- 



HOWARD UNIVERSITY VS. ALBERT T. CASSELL. 


1491 


body involved in the statements made in that affidavit! bv 
Mr. Cassell that there was any misuse of funds. 

It is very probable that a return of $3900 or more Was 
made to the Treasurer of the United States for the credit 
of some appropriation of Howard University through 
that time, because we are continually making such returns. 
Every week they go through, and I give you the reajson 
for it—the return of that particular sum, as 1 recall it, had 
nothing to do with—you say it is in addition tjo— 
2116 the return of it had nothing to the Public Works 
Appropriation, as I recall it. 

We, for purchasing facilities at Howard University, use 
the Procurement Department, and if we buy a keg of najils, 
for instance, we use maybe a half or a quarter of it on jthe 
Extension Fund, we use another portion of it on the En¬ 
dowment Fund property, and we use the remainder some¬ 
where else. Now, we keep a record of those nails, because 
you can understand with three or four different funds op¬ 
erating, you could not buy all the different kinds of nails in 
supplies to attach to all the different kinds of funds. We 
keep a record of it and periodically make a report and reim¬ 
burse the Procurement Division from the particular fund 
that has used the material, and it is credited to the appro¬ 
priation, and we spend it over again. 

Now, in the purchase of lumber, for instance, for jthe 
Extension Fund, for repairs, for paints, we buy it in lafge 
quantities from the Procurement and keep the record oil a 
daily inventory card, charge them up to the job, just ljke 
we charge the men’s time. Then when we have, from 
month to month—when we have compiled those reports, 
we send a check to the particular fund. If it is the En¬ 
dowment Fund that has repairs—there is what we call the 
Universitv Fund, there is the Extension Fund, none! of 
which involves the Government appropriation. That pro¬ 
cedure was approved informally long before I came! to 
Howard University, and since that time, due to- these iin- 
vestigators’ allegations about misuse and misapplication 
of funds, and so on, it has been since approved in writing 
by the Comptroller. 

Now, we have at the present time another instance! in 
the power plant, which is operated almost entirely ;bv 
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Government funds. You buy the oil for the power 

2117 plant through the Procurement Division and manu¬ 
facture steam and electricity there. We supply 

that steam just like we supply other buildings—for the 
School of Religion—and the law says that no part of the 
Government appropriation for Howard University shall 
be used for instruction of religion. Well, we don't shut 
off the steam on the building and install a separate power 
plant or heating plant in that building. What we do is 
keep the meter and a record of the steam and electricity 
used for that particular building, and periodically reim¬ 
burse the appropriation by checks, such as you refer to in 
that report, to reimburse the appropriation and spend the 
money over again. 

2118 Now, you see those fellows that came out under the 
P. W. A. investigating, investigating us, were new 

people; they weren’t regular employees of the Govern¬ 
ment, and when they got hold of anything, they thought 
they had discovered something new, but that is the prac¬ 
tice all over the Government. The Central Heating Plant 
sends heat to the Capitol and other places, but nobody 
comes into the Smithsonian Institute to investigate or say 
there is a misapplication of funds, because the reimburse¬ 
ment of appropriation for things of that sort does not 
mean there is any misapplication of funds. 

Does that answer your question ? 

Q. In part. 

As a matter of fact, on May 21st, did you write a letter 
advising them that that matter which you described was 
being paid for by P. W. A. and was intended for the ex¬ 
tension project? 

Mr. Hayes. If vour Honor please, I submit if there is 
any such letter, it should be submitted. 

A. That is a long time ago; I don’t know whether it was 
done, but if there was any wrongdoing in it, right at the 
present time I would be very guilty. It is a current prac¬ 
tice. 

By Mr. Magee: 

Q. It is a current practice at Howard University even 
today to take money provided for specific purposes and 
spend it on the private grounds of the University? A. 
That is an exaggeration. 
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Mr. Hayes. If your Honor please— 

The Court (interposing). He may answer the question. 
The "Witness. Repeat the question. 

Bv Mr. Magee: 

! 

Q. T say, is it a matter of current procedure today 

2119 to take money that is provided for specific purposes 
by the Government and spend it on the private prop¬ 
erty of Howard University, extension properties? A.-No. 

Q. That is what you did in this instance, isn’t it? A.jNo, 
T don’t say that. If I have to repeat the explanation agjain, 
I can do so. We were trading with the Government agen¬ 
cies, buying material in quantities and them we reimbursed 
the appropriations for it. Tf it is not a regular Government 
agency expense—activities that we are undertaking, a p'roj- 
ect, that is indebted for the use of them particular articles, 
reimbursing the appropriations. 

At the present time, for instance, Howard University 
has had a lot of photostating, picture making done bvjthc 
Picture Service down in the United States Department of 
Ihc Interior. 

That man has drawn his pay, and the Department of ithe 
Interior has bought all those supplies used by Howard XjTni- 
versitv, and they sent us a bill for that and we reimbursed 
them, but nobody in the Interior Department is accused of 
misusing Government funds. 

Q. That is simply what you just told us? A. Yes. 

Q. Is that your explanation? A. Yes. 

0. That is the same thing? A. Yes. 

Q. I am glad to know that. 

Xow. the president, when he testified, said all these allo¬ 
cations that had been made for the University paying 

2120 hack the thirty thousand dollars was done umjler 
your direction: is that true? 

Mr. Hayes. I object to that; I do not think that is proper. 

The Court. Would vou please read the question? 

. I 

(The pending question, as above recorded, was read jby 

the reporter.) 

The Court. If that is a misstatement, he can say soj: I 
don’t remember whether he said it or not. 
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Mr. Magee. The president testified that the secretary or 
treasurer was the one who was responsible for this alloca¬ 
tion of funds, and that he did it because— 

The Court (interposing). I think he may answer the 
question. 

Mr. Hayes. If your Honor please, I object to that; I 
have no such recollection. The president who sits beside 
me says that he made no such statement. I do not think he 
may put such a question which is not a matter of record. 

Mr. Magee. Mv recollection is that is exactlv what he 
testified to, that the treasurer was the one who had charge 
of it and he did it because he thought he could handle it as 
a regular appropriation. 

The Court. That is my recollection, but the difficulty 
about my recollection is that it involves a matter of book¬ 
keeping that T don't know much about and I may be mis¬ 
taken about it. 

You can refer to the record and find out. 

Mr. Magee. Well, I do not have the record; I am just 
reiving on mv memorv. 

2121 Mr. Haves. It is available to vou, Mr. Magee. 

Mr. Magee. I did not know that. 

The Court. Suppose you take two or three minutes and 
we will relax while you find it. 

Mr. Magee. T wonder if I might look at this at recess, 
and then we will save time. 

The Court. I thought you would be through with your 
cross-examination by recess. 

Bv Mr. Magee: 

Q. Now, Mr. Johnston, I hand you plaintiff’s exhibit 249 

and ask vou to tell us what that is. A. It savs, “United 

States Department of the Interior, Annual report of the 

President of Howard Universitv to the Secretary of the 

* • 

Interior for fiscal year ended June 30, 1931.” 

Q. Do you know what that contains, Mr. Johnston? Have 
you seen these reports before? A. I have seen most of 
these reports, and I probably did see this one before. 

Q. Would you turn to the first page where it has the in¬ 
formation and look at the roster of officers. 

The president testified that it only contains a list of the 
members of the Board of Trustees of the University. Tell 
me whether or not that is so. 



HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


11495 


Mr. Hayes. If your Honor please, I do not like to keep 
objecting about misstatements, but my recollection is • that 
Dr. Johnson was referring to a particular place. 

The Court. That is my recollection also. 

Mr. Hayes. He didn’t mean there wasn’t anything!else 
on there. 

2122 By Mr. Magee: 

Q. What is its caption ? A. It has several captions,j you 
see. It says at the top “Roster of officers.” It has ujidcr 
that “Board of Trustees, 1930-1931; term expires 11932; 
term expires 1933; term expires 1934; honorary memtjers; 
patron ex officio.” 

Q. Does that have the roster of officers listed on 'that 
page? 

Mr. Haves. You sav officers of the University? 

a • 

Mr. Magee. Officers of the University, yes. 

Tiie Witness. It says “Roster of officers, Board of Trus¬ 
tees, 1930-1931.” 

By Mr. Magee: ! 

Q. Look at the officers and see whether any of them j are 
not members of the Board of Trustees. 

Mr. Hayes. Now, if your Honor please, where are! we 
being led in this situation ? Now, he shows him a list winch 
says “Roster of officers, Board of Trustees.” Xowj he 
wants to find Mr. Cassell’s name among the officers of j the 
Board of Trustees, and he makes the point— 

The Court (interposing). Let me look at this. 

(A document was handed to the Court.) 

i 

The Court. As far as I know, it does not make any dif¬ 
ference one wav or the other, but nevertheless—1 meaili to 
say that there is no value in the testimony pro or con. 

Mr. Hayes. Our testimony tended to show that Mr. Cas¬ 
sell was listed as an administrative officer. We offered tes- 
timonv to show that, but he wants to admit that he is jnot 
an administrative officer. ; 

2123 Mr. Magee. That is what 1 am admitting. 

Mr. Hayes. I had a hard time understanding it. 

The Court. Mr. Magee, it says, “Roster of officers, 
Board of Trustees, 1930-1931,” when their term expires, 
and the patron ex officio. 
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Mr. Magee. That is right, it does state the roster of 
officers but some of those people are not members of the 
Board of Trustees. 

Mr. Hayes. They are officers of the Board. 

The Court. The discussion is getting too deep for the 
Court. As far as I know, I do not understand all that ter¬ 
minology. Tie was, apparently, on the faculty, a member 
of the faculty of the University. 

Mr. Hayes. He was an administrative officer of the Uni- 

versitv and was so listed as the Universitv architect both 
• • 

by name and on his own designation, and every possible 
reference to him, with his name on the door as University 
architect and with his name on the stationery as University 
architect, and ho was paid as administrative officer of the 
University and was referred to and was paid as administra¬ 
tive officer. 


Mr. Magee. That is the issue in the case. 

Mr. Hayes. That is the reason I want it in here. He is 
not an officer of the Board of Trustees. 

Mr. Magee. You concede it? 

Mr. Hayes. Yes. I concede he is not an officer of the 
Board of Trustees: you do not need to prove that. 

The Court. All right. Proceed. 


Bv Mr. Magee: 

* *' 

Q. Xow, are you the person who directed the book- 
2124 keeper to change the books at Howard University 
just before this investigation started? A. Xo, sir. 

Q. You are not the one who gave that direction? A. I 
didn’t know anyone gave such a direction. 

Mr. Hayes. I submit— 

Mr. Magee (interposing). He has answered the question. 

Mr. Hayes. That carries an inference that someone did. 

Mr. Magee. That is all. I won’t ask any more questions. 
I am through with him. 

Mr. Hayes. Come around. 

(Tlie witness left the stand.) 

The Court. Xow, what about that other matter that you 
wanted to take up after recess? 

Mr. Magee. T do not think it is of any great moment. I 
will let it go. 

Mr. Hayes. That is our case. 
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Mr. Magee. That is vour ease? 

Mr. Haves. Yes. 

* 

212o Thereupon the following- ensued: 

(Tlie jury left the Courtroom) 

Mr. Magee: What I hand in mind, and Mr. Cassell is 
very much opposed to it, but I thought in all fairness tojhim 
that I should ask vour Honor for leave to amend counts 
two and three on the seventy-live hundred dollar agreement. 
I have checked all the authorities and they all conforiji to 
the fact that that is a proper amendment and it shouhjl be 
made if the evidence in the case supports an increased dam¬ 
age clause. | 

That is the point that I thought that I would ask \jour 
Honor about outside the jury and I would abide by }|our 
Honor’s ruling one way or the other. 

All cases hold this should be done, but it is a matter 
purely of discretion, with the same limitation that we have 
in the rules if it does not put an injustice on the defense. 

Mr. Haves: Does vour Honor want to hear me? 

• • { 

Tlie Court: If vou have anvthing vou would like to flaw 

Mr. Hayes: It strikes me as being unusual circum¬ 
stances even to ask of your Honor. In the first place, jdr. 
Cassell’s testimony upon which the thing is purportedly 
based had to do with an alleged contract for seventy-five 
hundred dollars or an alleged agreement for seventy-five 
hundred dollars which tlie president was trying to get if or 
him. 

Then as one theory of the case he goes forward and sjjiys 
that $26,250 is actually a collection on that $2,500. 

Aside from that, he offers written testimonv tending! to 
show that the claim is based upon a certain percentage: of 
certain moneys expended, which is a little over twenty-fjivc 
thousand dollars. They bring in experts who say that sijicli 
and such a percentage is a fair amount that should be Sal¬ 
lowed. 

The Court: Pardon me. Perhaps we can save time jon 
this. The situation in this case, as I understand it, is that 
Mr. Cassell wants $26,500. That is all he wants. 

Mr. Magee: Yes. 

The Court: Now, if an expert says his services are woij-th 
one hundred thousand dollars should he get more than ihe 
wants? 
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Mr. Magee: I am perfectly willing to abide by your 
Honor’s decision. 

The Court: For that reason alone— 

2126 Mr. Magee: (interposing) I thought I would 
just call it to your Honor’s attention in all fairness 

to Mr. Cassell. 

The Court: Mr. Cassell has taken the position, in his 
testimony, that all he wants is that amount. 

Mr. Magee: Yes. 

The Court: That being so, I do not know of any way to 
make a man take more than he wants. 

2127 Rebuttal testimony was offered by the plaintiff 
who produced Mr. George Benjamin Kennedy. Be¬ 
fore he testified the following took place: 

Mr. Magee: Before I begin with Mr. Kennedy, your 
Honor, 1 would like to offer in evidence at this time the re¬ 
port which was heretofore rejected because we had not 
proved its authenticity, known as the Buckley report. He 
is the engineer who examined into the schedule of payments 
for the Department of Interior. The only objection that 
was made at the time was one of authenticity, which your 
Honor said was the only objection that could be made. Our 
copy was a plain copy, so we have now obtained a certified 
copy and under the statute it automatically makes it ad¬ 
missible in evidence. 

Mr. Hayes: Mr. Magee has said that your Honor has al¬ 
ready ruled that the only possible objection was one as to 
its authenticity. If your Honor has so ruled— 

The Court: I was not conscious of it. What is your ob¬ 
jection ? 

Mr. Hayes: I wanted to make an objection as to the ma¬ 
teriality of this particular document. It is a fact, as your 
Honor will perhaps remember, that there was at that time 
a sheet which was offered, and as to which T said by reason 
of its appearance I could not say that I knew anything 
about its authenticity. This purports to be a certified copy 
of that report: but I do not want to waive the objection 
which I made and which I now renew as to admissibility, on 
the grounds of relevancy. 

Mr. Magee: May it please the court, the Buckley report 
was discussed at length by Mr. Cassell on cross examina¬ 
tion and bv counsel for the Universitv, and the findings in 
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2128 


2129 


that report were testified to by Mr. Cassell as lie remem¬ 
bered them. That report deals, among other things yith 
the situation which is involved in this ease, in great detail. 
It goes into the liegeman and Harris situation as tojthe 
delay of these payments: and that has been gone over again 
and again in this case. It is a matter which was investi¬ 
gated by the Department of the Interior and that is the re¬ 
port of the Engineer-Examiner who, Mr. Cassell testified 
came out and went over his accounts and made this report, 
after he made a thorough investigation of these payments 
which at that time were being held up on protest by I the 
University and which he testified after that report jvas 
made were subsequently paid to Mr. Cassell. 

The Court: I will admit it. 

Identifying himself upon examination Mr. Ken¬ 
nedy testified. 

Q. How long have you been in the city of Wash¬ 
ington ? A. About fortv vears. 

( t ). Will you tell us what past experience you have had 
and the connections you have had with the Government of 
the United States? A. The first employment was in It he 
Construction Division of the Army for two years duijing 
the war. After that I went with the Income Tax Bureau, 
the Corporation Sub-division, as an accountant in exanjiin- 
ing tax returns in the field and in the office at Washingtjon. 
Then from there I was drafted by General Lord to jthc 
Bureau of the Budget, where 1 served nearly four years 
in charge of investigations of estimates for the District! of 
Columbia, handling all District of Columbia estimates.! 

Q. Did that have anything to do with construction lac- 
counts? A. Oh, ves; with all the construction in the 7dis¬ 
trict of Columbia, including police and fire departments, 
schools, and everything of that nature—underground, 
structures, tunnels, water works, and so forth. From there 
I went with the General Accounting Office as investigator, 
and stayed there about twelve years. 

Q. Were you with the General Accounting Office in No¬ 
vember of 1937 ? A. Yes, sir. 

Q. At that time was there referred to you for investiga¬ 
tion a report on various contracts which Howard Univer¬ 
sity had with Albert I. Cassell, Architect, for an audit? ;A. 
Yes, sir. 
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2130 The Court. What rear was that? 

Mr. Magee. November 9, 1937, your Honor. 

The Witness. Prior to that I had the assignment, but 
J think it was concluded about the first of November, 1937. 

Mr. Hayes. If you are going into the question of any 
audit made, I want to object to it. 

Mr. Magee. May it please the court, this is the witness 
who made the 17-year audit which we have discussed over 
and over again in this case. He went over all of Mr. Cas¬ 
sell’s contracts from the time he went to Howard Univer¬ 
sity down through November of 1937, because the Uni¬ 
versity had complained that this man was being paid over 
and over again for the same work, because of these partic¬ 
ular riders to the vouchers which were involved in this 
case. This is the man who examined into that situation. 

Mr. Hayes. If your Honor please, I still interpose my 
objection on the ground of lack of materiality or pertinency, 
so far as this case is concerned. As your Honor has on one 
occasion previously pointed out, when I was asking Mr. 
Johnston with respect to a certain situation, this case pur¬ 
ports to be within the confines of a claim brought between 
1929 and 1933. 

Mr. Magee. That is in the report. 

Mr. Haves. This statement from Mr. Kennedy with re- 
• • 

spcct to an investigation made in 1937, I respectfully sug¬ 
gest, is entirely outside the question. It is a question of 
the construction report, and this has nothing to do with 
new construction, but rather with the question of these 
alleged, so-called additional works out of the extension 
fund. I respectfully suggest that it is immaterial. 

2131 The Court. He may answer. 

By Mr. Magee: 

Q. You did examine into that situation? A. Yes, sir. 

Q. What were vour instructions that vou received in 
connection with the investigation? What were you to do? 

Mr. Hayes. I object to it, if your Honor please, if these 
instructions were in writing—and I take it thev were. 

Mr. Magee. No; they are not. 

Mr. Hayes. Then I object to it. 
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By Mr. Magee: 


Q. I will put it this way. As result of instructions that 
you received, did you undertake an investigation of jthe 
contracts which Mr. Cassell had with Howard University? 
A. I did; yes, sir. 

Q. Did you, after you had made your investigation, make 
a report to the General Accounting Office? A. I madje a 
report to the Chief of Investigations, under whom I served; 
yes, sir. 


Q. Do you remember the date that that report was ma(le? 
A. I think it was along about possibly the 6th or 7th! of 
November, 1937; somewhere along there. 

Q. In connection with that report, did you, in turn, be¬ 
fore you made your own report, go through the records; of 
the Department of the Interior relating to Mr. Cassell’s 
contracts? A. Oh, yes; I had to do that. 

Q. I hand you what has been identified as Plaintiff’s 
Exhibit 251 and ask you whether or not in the course 
2132 of your examination you had to review that report. 

A. Ves, sir. I read this report over in the files jof 
the Interior Department. I read over every report they 
had that had any bearing on Mr. Cassell’s employment; 
and this was among them. I recognize it. 

Q. Mr. Kennedy, can you tell us what you did in investi¬ 
gating this situation, where you went and whom you inter¬ 
viewed? A. First, I took the records in our own office, 
which were a very voluminous file, which had all been as¬ 
sembled, and I examined and put in order all the contracts 
and examined those first, also examing the payments that 
Mr. Cassell claimed to be due him, which were in our office 
for settlement at that time. I went out to the Interior De¬ 
partment and examined all the records there. I also went 
out to the University and looked over the physical conditions 
out there and the structures that had been finished and tike 
structures that were under construction at the time, andjl 
interviewed Mr. Johnston, I think his name is, the Treas¬ 
urer of Howard University. 

Q. You interviewed the Treasurer? A. Yes. 1 didni’t 
interview the president because I don’t think he was theife 
at the time 1 was there; I am not sure. But I interviewejd 

Mr. Cassell. 1 went to the Building Inspector’s office in thje 

1 

i 

i 


l 
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District of Columbia to inquire as to Mr. Cassell's ability, 
and so forth, as to his drawings— 

Mr Hayes. I object to any conversation. 

The Witness. He asked me what I did. I am trying to 
tell you what I did. 

Mr. Magee. He has not mentioned any conversation vet. 

Mr. Hayes. I am not raising the issue from your point 
of view, Mr. Kennedy. 

2133 The Court. Objection overruled. Proceed. 

The Witness. I investigated all the drawings that 
Mr. Cassell had on tile there and asked Mr. Oehmann, who 
was Chief of the Building Inspector’s Office, I think, if 
everything was satisfactory, and he said positively so. 

Mr. Hayes. My objection runs to all of this line of con¬ 
versation ; and I take it your Honor makes the same rul¬ 
ing? 

The Court. So far; yes. If you have any objection to 
make vou had better make it as you go along. 

Mr Haves. That is what I wanted to do, vour Honor. 
I want, then, to object to this testimony by Mr. Kennedy 
with reference to this alleged conversation. Conversation 
in any wise reflecting on this case, I respectfully suggest, 
is not admissible. 


The Court. Will you proceed, please? 

The Witness. After gathering all the information I 
could on the outside—1 mean, in connection with the draw¬ 
ings, and so forth, of Mr. Cassell—as to whether his work 
was fully approved by the Building Inspector, 1 found that 
to be true, and I went to the Bureau of the Budget and 
found that Mr. Cassell had always sat in there with the 
officials of the University in justification of the estimates. 
I read up the hearings before Congress in justification of 
the estimates for Howard University. 1 found that Mr. 
Cassell had sat in there and was quizzed there by the mem¬ 
bers of the committee in considering the estimates. And 
after gathering all the information I could, I went back 
to the office and sat down and wrote up my report. 

Mr. Magee. 1 will ask the reporter to mark this 
2134 report for identification. 


(Copy of Kennedy report was marked Plaintiff’s 
Exhibit Xo. 252 for identification.) 
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By Mr. Magee: 

! 

Q. 1 hand you Plaintiff’s Exhibit No. 252— 

Mr. Hayes. I wanted to interpose an objection. jMy 
objection goes to the report on the same grounds thajt I 
have previously indicated to your Honor. 

The Court. What is that report? 

Mr. M agee. A report by Mr. Kennedy. 

Bv Mr. Magee: 

Q. To whom was the report made, Mr. Kennedy? |A. 
Made to the Chief of Investigations. 

Q. Of the Comptroller’s office? A. Yes. 

Q. I hand you Plaintiff’s Exhibit No. 252 and ask you 
whether you recognize that as the report you have men¬ 
tioned? A. Yes. 1 recognize it. 

Q. Will you turn to the last page? Whose signature 
is on that report? A. That is my signature. 

Q. Mr. Kennedy, will you take that report and tell I to 
the jury just what you found with respect to the situation 
between Howard University and Mr. Cassell on the vari¬ 
ous contracts and extensions, that you examined into? jA. 
Do you want me to read through this report, or what j 

Tlie Court. He wants you to testify and, if necessary, 
refresh your recollection from the report. A. I tcjok 
2135 up where Mr. Cassell began with the Howard Ujui- 
versitv. 


Bv Mr. Magee: 


i 


Q. Can vou fix the vear? A. It was around about No- 

• * • i 

vembcr, 1920, I think, while he was personally employed 
as clerk of the work, and in addition to that he served jas 
a teacher in some capacity, perhaps in the Architect’s 
office, at a small additional compensation. The salary iof 
the clerk of the work was paid from a Federal appropri¬ 
ation to the Howard University, and the extra salary wias 
paid from the University’s own treasury. i 

Q. That is, the teaching salary that you refer to? jV. 
Yes. 

Q. Go right ahead. A. The second year he was continued 
in architectural work. I do not know whether he continued 
on the other work or not. The next year was 1921. |A 
new contract was entered into on July 5. That was fpr 
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the completion of architectural work in the Home Econom¬ 
ics Building, conducting the structure at the same rate of 
pay and payable on the same basis as the previous year. 
That continued up to January 1, 1922. 

From January 1, 1922, to February 8, 1924, he was em¬ 
ployed by the University as head of the department of 
Architecture and was paid from its private funds. 

On February 8, 1924, Mr. Cassell was relieved of the 
duties of instructor and transferred to the building and 
architectural work of the Howard University, i made 
exhibits as I went along. Of course the exhibits are in the 
file of the General Accounting Office. There was a confer¬ 
ence between Dean Hatfield, Mr. Cassell and the 
2136 president from 4:30 to 6 o’clock on Friday after¬ 
noon, February 8, 1924. That is when they entered 
into the new contract; and from that time on Mr. Cassell 
was constantly employed in connection with the building 
of the Howard University on a specific contract. In ad¬ 
dition, he has performed much collateral work for the Uni¬ 
versity outside of the special contract, including the pro¬ 
duction of the 20-year building program for the develop¬ 
ment of the University, estimating the cost of the proposed 
buildings, survey and report on maintenance costs being 
prepared at that time, and future maintenance costs as the 
building program progressed; survey and estimates of 
cost to acquire additional lands north of the University, 
along Georgia Avenue to Columbia Hoad, and east to Mc¬ 
Millan Park, from which survey and estimates of cost the 
University was able to secure private donations around 
$950,000 for acquisition of property. 

Mr. Cassell supervised the acquisition of a large number 
of parcels in the area described, within the estimated cost, 
and considerably within the available funds. His data 
were used in justifying a request before the Bureau of 
the Budget for appropriation for building and for main¬ 
tenance. He sat in at hearings and assisted the University 
authorities in making justification. He also sat in at hear¬ 
ings before Congressional committees in justification of 
estimates for appropriations. See Hearings, Department 


of Interior, 1923, pages 235, 238, 245, 249, and in 1924, 


pages 473 to 483 as illustrations. 
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Q. Carrying- it down through the years, will you skim 
through and indicate just what contracts he had, briefly, 
thereafter, as reflected in that report, Mr. Kennedy? ! A. 
It appears that the next contract that Mr. Cassell had Was 
entered into on July 1, 1924, as architect in conhec- 

2137 tion with the construction of gymnasium, athletic 
field, and administrative headquarters for the |De- 

partment of Public Health and Housing, at $350 iper 
month. The contract continued during the pleasure of ithe 
Secretary of the Interior, but not to exceed June 30, 1$25. 

On July 1, 1925, a contract was entered into for Ser¬ 
vices as architect at $400 a month, which was dontinjaed 
to June 30, 1927. 

On July 1, 1927, contract was entered into for services 
as architect for construction of dormitory buildings,! to 
supervise construction and completion of the economic 
building for $5,000, payable at the rate of $416.66 ^per 
month. That continued until June 30, 1928. Plans ^nd 
specifications only were prepared for the dormitory build¬ 
ings during this period. There appears to be no contro¬ 
versy with respect to the foregoing contract. I have jail 
these contracts numbered in the margin of this report here. 

Q. I think we can cut it a little short. lie had contracts 
similar to that down to what date? A. On down to 1933, 
I think. 

Q. He had those types of contracts down until the year 
1933; is that correct ? A. Yes, sir. I am quite positive! of 
that. 

Q. Will you tell the jury out of what appropriations the 
compensation on those contracts was paid? What was 
the character of the appropriation out which Mr. Cassejl’s 
compensation was paid, up to June of 1933? A. They were 
paid from appropriated funds for Howard University, 
furnished through the Interior Department. 

2138 Q. For what purpose? 

The Court. Down to what year? 

The Witness. June, 1933. I think that is it, your Honbr. 

i 

By Mr. Magee: 

Q. Were those funds for specific projects? A. Yes. j 

Q. Payable to what construction projects? A. There 
might have been other projects besides construction. There 
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might have been some tunnels, or something like that; but 
they were all specified in the appropriations. 

Q. For certain purposes? A. Yes, sir. 

Q. Would those appropriations that you have described 
for specific purposes be available to Howard University 
for the payment of full time salaried employees, irrespec¬ 
tive of other duties? 

Mr. Hayes. 1 object to that, if your Honor please. 

The Court. What are his alleged qualifications to speak 
as to that? 

Mr. Magee. He is the one who examined these very ac¬ 
counts and who checks the appropriations to see whether 
or not the charges that are made are properly chargeable 
against a specific appropriation. The president of the Uni¬ 
versity and others have testified that they can do this and 
that with those appropriations. Here is a gentleman who 
audits for the United States these very appropriations. 

The Court. Are you from the Comptroller’s Office? 

The Witness. 1 am not now. 

The Court. You were at that time? 

2139 The Witness. Yes, sir. 

Mr. Haves. We have not onlv testified about ‘‘do- 
•» * 

ing this or that”, but we have offered testimony tending to 
show that these things were brought to the attention of the 
Interior Department, and we brought to the attention of the 
jury the approval of the Interior Department. I suggest 
that the comments as to what the University could do under 
this situation would not be admissible. 

The Court. Proceed. 


Bv Mr. Magee: 

Q. Go right ahead. A. An appropriation for a building 
carries with it onlv the construction of the building and 
architect's services and any other contracts which may be 
in connection with it. It certainly would not permit of any 
outside pay roll being attached on to a building proposition. 
In the first place, it would be thrown out of the General Ac¬ 
counting Office; it would not be permitted. 

Q. Of the contracts you had there, are there any such 
salary charges made against those appropriations, or was 
the appropriation for specific services? A. For specific 
services. 


I 
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Q. And those services re outlined in the contracts |hat 
were had with Mr. Cassell; is that correct, sir? A. Tes, 
sir. 

Q. Now, directing- your attention to the recapitulation 
that you made after you had examined all the contracts, 
will you go to your recapitulation sheet and tell us what 
you found with reference to anv charges that Mr. 

2140 Cassell was being paid over and over for the s<june 
work? A. I do not find any such charges. I found 

that the architect’s fees were all within the prescribed fate 
of the Department of the Interior, which was 5.3, 1 think, 
and I did find that some of the architect’s charges had been 
allocated to other buildings, which was contrary to regula¬ 
tions; but the charges did not exceed, after all, the charges 
applicable to that particular building. For example, jthe 
Chemistry building was over-charged with architect’s Ser¬ 
vices, and they were not charged on some other projects. 
So that they are little errors in allocation on the part! of 
the bookkeepers. T brought that to the attention of Ithe 
Accounting Office, and we found they were all within the 
prescribed limits, and therefore we did not make an isjsue 
of it. 

Q. Will you tell us whether or not in making that check 
you checked the compensation paid to those assigned! to 
work with Mr. Cassell on those projects also, and included 
that in your computation? A. I only took the total,: of 
course. I went over the pav rolls and found the amounts 
agreed with his vouchers, and that those were payable put 
of the appropriation to individuals put in by Mr. Cassell. 
He was paid in the same way up to a certain point. Then 
lie bad to take on— 

Q. Can you fix the date when that point was? A. I hive 
it in my report here. 

Q. Will you give us your recapitulation showing what 
services were performed and whether there was an over¬ 
charge or under-charge for them? A. The recapijtu- 

2141 lation and proof of architectural cost from 1920, to 
1937, buildings and projects, Home Economics 

Building, 1920 to 1921, cost $205,000— 

Mr. Hayes. T respectfully renew my objection, unless 
your Honor is allowing my objection to run to all this line 
of examination. 
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Mr. Magee. If your Honor please, they Lave charged in 
their defense that the expenses of these architects’ fees 
were so much, and they have injected them into the case as 
a defense in this suit. Now I am going to show— 

Mr. Ilayes. I simply renew my objection. I understand 
it has to do with 1920 and 1921; and I renew my objection. 

The Witness. I am only going over his employment from 
beginning to end, to show the delay, and I was instructed to 
give the total cost on the quantum meruit basis. 

The Court. Proceed. 

The Witness. The gymnasium, 1925-1920, $207,500. Col¬ 
lege of Medicine, 1925-1926, $500,000. Alterations of old 
buildings 1926-1927, $25,000. One woman’s dormitory, 
plans and specifications, 1927-1928, $190,000 for that build¬ 
ing. Chemistrv building, 1920 to 1936—evidcntlv that was a 
long time being constructed—$669,000. Three women’s 
dormitories, 1929-1931, $810,000. Heat, light, and power 
tunnel, 1931-1932, $225,000. Emergency construction 1931- 
1932 $200,000. Light, heat, and power plant, 1931-1936, 
$553,400. Class room building 1931-1934, $510,000. Li¬ 
bra rv building, 1931-1937—I don’t know whether that is a 
typographical error or not—it was not finished until 1938, 
I think—$1,150,000. Total construction, $5,288,—it is kind 
of blurred there; it looks like $5,281,900. 

2142 Deducetcd from that gross cost, architect’s fees, 
fees of consulting engineers, and salaries of architec¬ 
tural assistants paid by the University, $221,600. Lowest 
cost of construction exclusive of architectural costs and en¬ 
gineering costs, $5,023,300. 

T applied the ordinary architectural fees of 5.3, which 
is allowable by the Interior Department on most of the con¬ 
tracts. Some of them are higher, and gave a total architec¬ 
tural and engineering cost of $266,194.90. 

The actual cost of architect’s fees paid was $208,670. 
This produced a net saving to the University on architec¬ 
tural costs over the full period under the prescribed rate 
of the Department of Interior, exclusive of all collateral 
benefits due to the architect’s services, reducing the whole 
architectural cost to about 4.12 per cent of the total con¬ 
struction cost, which included supervision of not only the 
the construction of the buildings, etc., but the installation 
and placing of all equipment, which is not usually the 
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work of the architect. The difference was $57,524.90 uhder 
the usual cost over the long period. 

By Mr. Magee: 

Q. So, as 1 understand your recapitulation, instead of 
the architect being overpaid, he was underpaid $57,00Q in 
this construction work alone that he did for the university? 
A. I would not say that he was under-paid. I would isay 
he was not paid as much as the usual rate by— 

Q. By what amount? A. $57,524.90. That is the sum 
and substance of it. There were allegations thatjthe 

2143 architect’s services had been costing more than tpey 
should have cost, and I was instructed to go into 

every contract and to get the total costs and to apply Ithe 
regular fixed rate by the Department and find the rate tjhat 
was actually paid, which I. did. 

Q. In addition to those architect’s costs, he also per¬ 
formed, according to your statement, engineering services, 
the production of other plans, and so forth? A. There \yas 
one large contract where there was no general contractor, 
and Mr. Tassell took the place of general contractor. That 
would demand his supervising and coordinating the sub¬ 
contracts, which is absolutely necessary on a building. 
Somebody has got to be at the head. The architect is merely 
there, ordinarily, to see that his own plans and specifications 
are canned out. T think that is the duty of an architect 
on a building after his drawings and specifications have 
been accepted and the bids have been made in accordance 
therewith. But in this instance there was no general bid¬ 
der. The contract by a general contractor was in excess 
of the appropriations, and they took this course to kejep 
within the appropriations. 

Q. But there was no allowance made him for that wcjrk 
in any of these contracts? A. There may have been some 
small allowances, not very much. I think I have additional 
items in here, but not very much. i 

Q. So, in addition not only to rendering the service for 
$57,000 less than the usual charge, he performed other ser¬ 
vices besides, such ns this coordinating service which v'pu 
have described, without being paid for it? A. That ;is 
correct. 

2144 Mr. Magee. Your witness. 
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Cross Examination 

Bv Mr. Haves: 

* • 

Q. Mr. Kennedy, you are not now with the General Ac¬ 
counting Office? A. Xo, sir. 

Q. You have indicated that you have checked Mr. Cas¬ 
sell’s relationship with the University and that there was 
a time when you found that he was assigned to specific 
building projects; is that correct? A. 1 think all the con¬ 
tracts were that way; yes, sir. 

Q. What period of time did that cover, sir? A. From 1920 
on down where I examined. 

Q. In other words, his entire tenure of office was covered 
bv such an arrangement ? A. Covered bv contracts; ves. 

Q. Covered by specific contracts? A. Yes. 

Q. You say that during a part of that time he had a 
teaching assignment ? A. Yes. 1 went up to the Univers¬ 
ity and the treasurer verified the fact that he had been 
paid those moneys. 

Q. In arriving at the figure which you finally arrived at, 
did you take into consideration the fact that a part of that 
period of time, beginning with 1920, there was a teaching 
assignment? A. Xo. 1 only took the architect’s payments. 

Q. Did you take into consideration that he was 
2145 clerk of the work at that time? A. I think that was 
his job; yes. 

Q. Did you consider that? A. Yes. I took that into con¬ 
sideration, because that is a part of an architect’s work. 

Q. And you took the total of the full appropriation just 
as you did when he later became architect, during the time 
he was clerk of work? A. Yes. 

Q. Did there come a time when he came to be the Uni- 
versitv Architect? A. What is that? 

Q. Did there come a time when he came to be the Uni¬ 
versity Architect? A. Yes; I think that is true. 

Q. When was that, sir? A. I can read you all the con¬ 
tracts if you will listen to them. 

Q. Xo; I do not desire that. I would rather, if you can, 
have you let me know whether your report does show that. 
A. What do you mean by architect of the University? 

Q. Did there come a time when he was University Archi¬ 
tect as distinguishable from the architect on a particular 
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project? A. 1 don’t know about that. That might have 
been something entirely different. ! 

Q. Your report does not show that? A. No. We wjould 
not be concerned whether he was architect for the Univers¬ 
ity or not. 

Q. You have also indicated, sir—in other wor^ls, 1 
2146 take it, by that you mean that was not a paijt of 
what you were trying to find out, and you werej not 
concerned about that? A. I would not think so; no. | He 
might be an architect in a teaching capacity. I don’t know. 

(,). You indicated, Mr. Kennedy, that while he was under 
some of these specific contracts, to use an expression which 
I gathered from your report, he did much collateral w<j>rk; 
and then you went on to outline this collateral work that he 
did. Will von give me a little bit better idea of this |col- 
lateral work that he did? A. 1 went over all the worjc of 
the plans of the University, the general layout, and saw! the 
plans, the rough drawings. ; 

Q. You mean, this twenty-year program? A. Yes. ^nd 
1 saw Mr. Cassell’s name signed to them, and I read the 
report of the Interior Department bearing on those things 
and gained mv knowledge bv nosing into things. 

Q. And that collateral work to which you make refer¬ 
ence covered those things having to do with this twentv-vear 
extension program; is that right? A. Yes. I guess tjhat 
is about the main thing—and the acquisition of some hpids 
and buildings up to the north of the University. 

Q. It had to do with the acquisition as well? A. Yes.! 

Q. That was the collateral work to which von made refer- 


once: is that right? 


A. Yes. That is what I made reference 


to. 


Q. You say you got. the pay rolls of the University. 
2147 I take it you got the pay rolls from Mr. Cassell, <jlid 
you, at that time? A. I went over his records in the 
office there, on the University grounds; yes. I went up!to 
Mr. Johnston’s office, the treasurer, and asked him if thbse 
employees had been paid by the University direct. I knyw 
they were paid out of the appropriation. But they dr£w 
checks direct which were paid to Mr. Cassell and he paiid 
over to the employees. 

Q. Were all of the employees of Mr. Cassell paid from 
the building appropriation? A. I don’t know what he paiid 
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out of his personal funds, if he paid anything; I don’t 
know. 

Q. Does your investigation show that, sir? A. Xo, sir. 
They were not charged against the appropriations, anyhow. 

Q. The only thing you were interested in was what was 
charged against the appropriation? A. I was more inter¬ 
ested in what was paid to Mr. Cassell, how it was paid, 
and from what it was paid. 

Q. And you were not interested in finding out as to 
whether or not these University funds were used, or any¬ 
thing of that character. All vou wanted to know— A. Oh, 
yes; I was interested to know whether or not the payments 
were made from specific appropriations and what payments 
were made. 

Q. That is what I am attempting to arrive at. Did you 

find that any of the employees of Mr. Cassell’s office were 

paid from other than these specific appropriations 

2148 to which vou have made reference? A. I can’t sav. 

• • 

I don’t know that. 

Q. When you say you don’t know that, do you mean that 
you don't now remember what your report does include, 
or— A. My report does not include all the details, because 
they are in the vouchers. The vouchers come in and they 
are against a certain appropriation which carry a certain 
payment. 1 couldn’t carry all those things in my head, be¬ 
cause they come in every week. 

Q. You only checked those that went against a particular 
appropriation? A. Yes. 

Q. You say you included his employees, or the people em¬ 
ployed in his office. Did you in that inclusion carry his 
clerk and stenographer? A. 1 don't know what the capa¬ 
city was. lie had a draftsman and clerk. I saw a couple 
of women up there who were clerks. T don’t know what 
they did. When I was there several draftsmen were work¬ 
ing in his office. 

Q. You have said that in arriving at the figure which 

vou use as vour final conclusion, vou charged— A. The 
• • / • * 

figures I arrived at came off of the signed vouchers ap¬ 
proved by Howard University and approved by the In¬ 
terior Department, and which went to the General Account¬ 
ing Office. I took them off of those. I did not take them 
off of any pay rolls. 
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i 

Q. And you did not, therefore, check with anything:| that 
was not a part of what was charged against a specific 
appropriation? A. Xo. I only checked the official 

2149 record of the Government. 

Q. Did you take into account, in arriving at ithat 
figure, any amount for the rental of the premises thatj Mr. 
Cassell was using? A. Xo. 

Q. Did you take into account the combined salaries of 
all the persons—I think you have answered that, however. 
Von said you only took those that appeared against a [par¬ 
ticular appropriation. A. Yes. I don’t know how njiany 
employees of Howard University are paid—I don’t know 
anything about that—out of its private funds. 

Mr. Hayes. If your Honor please, will your Honoij* in¬ 
dulge me to ask this question? With reference to this testi¬ 
mony which has now come in there has already been a Sug¬ 
gestion to your Honor that there was an attempt toj get 
certain records from the Comptroller’s office. May Ijask 
your Honor’s leave to issue a subpoena for Mr. Hoaglimd, 
counsel of the General Accounting Office, in the light of 
the testimony which is here being offered'? 

The Court. Yes. 

Mr. Hayes. I will prepare such a subpoena, your Honor. 
By Mr. Hayes: 

Q. There is just one other question that 1 wanted to |ask 
you. You said there were certain collateral benefits due 
to the Architect's services. AYill vou tell me what those 

. 4 I 

were to which you make reference? A. I should 

2150 think studying it out, projecting the cost of additions, 
year by year, to the University, and projecting jtlie 

building plan over a period of twenty years, from yenij’ to 
year to year, and calculating the cost that would acejrue 
for additional upkeep, maintenance, and operation wojuld 
be of very material benefit to Howard University, presented 
by anybody. 

Q. Were you mindful of the time, Mr. Kennedy, that |lr. 
Cassell was being paid a salary as superintendent of budd¬ 
ings and grounds? A. For awhile, yes, I found that. 

Q. Sir? A. T found that—well, at least, T didn’t find that 
in the Government’s side of it, but I understood he \Vas 
paid for it, but T didn’t go into that. 
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Q. You did not go into that angle at all? A. Xo; it 
might, have been for awhile, but he was not superintendent 
while I was there. I asked him if he had any other duty. 

Q. He told you at that time he had been relieved of that 
duty ? A. Yes. 

(,). You did take into consideration the question of the 
acquisition over which vou sav lie had control? A. What's 
that? 

Q. You did take into consideration the question of the 
acquisition over which you say he had control? A. The ac¬ 
quisition of the properties? 

Q. Yes, sir. A. I merely took that as a collateral 
2151 issue, not as a part of my general report. 1 merely 
put it in to show that he was doing other things 
around there besides the actual architectural work. 

Mr. Haves. Thank vou. 

* • 

Redirect Examination 


By Mr. Magee: 

(,). Hoes your report show whether or not there was any 

claim for any of that money for any acquistion work? A. 

I didn't find anv claims for anv m.onev—I didn't find anv 
* • • • 

money paid for it. 

( t >. T.et me see your report. 

(The witness handed a document to Mr. Magee.) 


Q. (’ailing your atteiiing to page two of the report, will 
you look at Section I) and see whether or not there is any¬ 
thing in your report showing that there was a claim made 
for compensation for this extension work you have 
described (handing a document to the witness) ? A. (Read¬ 
ing) ‘‘Report. Howard extension fund activities in matter 
of Howard University's property acquistion"— 

Mr. Hayes (interposing). We can't hear you. 

i 

Bv Mr. Magee: 

Q. Will you lead that louder. Mr. Kennedy? A. (Read¬ 
ing) “Report, Howard University extension fund acitivi- 
ties in matter of Howard University's property acquisition 
and management program during the period July JO, 1929 
to July 1, 1933, ])repared by Albert 1. Uassell, architect, 
at which he appears not to have received any specific com- 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 



pensation, although lie claims pay for the latter item 
2152 in the sum of $26,500, which is the basis of a feuit 
tiled by the architect against Howard University 
.June 4, 1056, in the United States District Court for |the 
District of Columbia, being case No. 87596.” 


I was instructed to examine the court records to jsee 
whether there were anv law cases or anvthing like that, land 
that was mv report gotten from the court records over here. 
Mr. Magee. That is all. 

Recross Examination 


Bv Mr. Haves: 

• • 

i 

Q. That came from the examination of the records, show¬ 
ing that a suit had been filed, is that correct ? A. Yes. j 
M r. Hayes. That is all. 

Mr. Magee. Thank you. Do you have any further ques¬ 
tions ? 

Mr. Hayes. No. 

Mr. Magee. May Mr. Kennedy be excused, your Hoiior? 
The Court. Yes. 


(The witness left the sand.) 

Thereupon, Albert I. Cassell was called as a witness in 
rebuttal on his own behalf, and having been previously <jluly 
sworn, was examined and testified further as follows: | 

i 

Direct Examination 

i 

Bv Mr. Magee: 

* «r» 

i 

Q. Mr. Cassell, just one or two questions, and 1 williask 
you to be as brief as possible. Will you explain toj the 
Court and the jury what happened after Mr. Ifen- 
2153 nedv had filed his report in the General Accounting 
Office, as far as you know? A. So far as T was Con¬ 
cerned, nothing happened for an unusually long time, jand 
I went for a period of almost a year—the records will show 
it—to the only place you could go in the General Account¬ 
ing Office, and that was to Mr. Yates’ office to meet!Mr. 
Johnston, to inquire how my claims were coming along,!and 
all you could get was the fact that they were being worked 
on, and that happened for a long time, over a year, jand 
these buildings for which the claims were due were really 
final payments. They were being held up because of t|hese 


I 


i 
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objections that had been interposed from time to time by 
the treasurer— 

Mr. Hayes (interposing). I submit it is not proper re¬ 
buttal. Mr. Cassell lias testified to that in his previous 
testimony. 

Mr. Magee. Yes, it is. 

Mr. I laves. Let me make an objection. 

Mr. Magee. All right. 

Mr. Hayes. As 1 understand it, it is not the purpose of 
rebuttal to simply come back and reaffirm what he has al- 
readv said. Mr. Cassell has testified to everv line he has 
now said. 

Mr. Magee. Xo: he lias not mentioned the General Ac¬ 
counting Office angle that followed the Kennedy report. 

The Court. Mv general recollection was that he had 
gone over the fact that his payments were continually held 
up. 

Mr. Magee. That is right, your Honor. I just wanted 
to bring out how long it was that he was held up on pay¬ 
ments from the General Accounting Office after the report 
from Mr. Kennedy. If he has testified to that. I won’t go 
over it again. 

Li 154 Bv Mr. Magee: 

• • 

Q. Xow, Mr. Cassell, will you explain one thing for us? 
You have heard the testimonv of Dr. Johnson concerning 
the insurance angle of this case. Will vou tell us what vou 
had to do with the handling of insurance? A. The insur¬ 
ance was gone into in each case, the same as the acquisi¬ 
tions for the various pieces of property were. We discussed 
with each of the agents the insurance to be placed on the 
various pieces of property as they were acquired. We ex¬ 
amined the status of the insurance, if there was any when 
the property was acquired,; and then determined with the 
agent how much insurance was to be placed on it and the 
character of it, and insurance was placed on it after that. 
Then we checked the various insurance policies to make 
sure there was no duplication. 

Does the fact that the insurance company ran to the 
name of the Munsev Trust Company indicate as to who 
did anv work on it? A. Xo, sir; thev were the owners of 
record and the insurance policies had run to them. 
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Q. Was there any detail in connection with working! out 
the insurance policies that had to he gone into by youi, as 
distinguished from the trust company? A. Yes. The poli¬ 
cies finallv found their wav into Trust 203, the same as 
the titles, but, of course, the work was done by myself land 
the agents and finally the work was turned over to Trust 
203. 

Q. Who co-ordinated the insurance dates and rates? A. I 
did. 

2155 Q. Now, we have here what the president has called 
the budget of the extension fund. Would you pick 

that out for me? 

The Court. It is number 6, I think. 

(The witness left the stand and procured a document.) 
Bv Mr. Magee: I 

* o 

i 

Q. Would you go to that map and explain what it is and 
whether it had anything to do with the budget or not? j A. 
(indicating at the blackboard) This is an argument to (the 
prospective donors made before any money was available 
—money for Howard University to purchase properties. 
All this does is to set up in each square what properties 
were desired to be purchased, and in order to set those 
properties up, we give the regular assessed data with jre- 
spect to the assessed value of the land and the assessed 
value of the improvements, if any, and the total value. ! 

Then we step over and show what the assessed value 
is: the total assessed value in this particular square, which 
was 3060, was $170,950. I want to make it clear that tlliat 
is the assessed value of the thing which we wanted to get 
in that square. In most squares we were not after all the 
property, but just what we wanted. 

We had to go further than that. We made a forecast 
of what it cost to acquire the property, not piece by piejse, 
but in block, for the reason that experience shows that 
property in the District of Columbia can rarely be bought 
for the assessed value. So for each square we estimated 
the cost of that entire square. 

At that time we estimated that the cost of acqujr- 

2156 ing that square would be from two hundred twen^v- 
five to two hundred fifty thousand dollars, which, qf 

course, gave you your setup as to what it would cost to Re¬ 
quire property in that square. 

i 

I 

I 

_ I 



1518 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


In like maimer, we went through every square where 
property was desired, starting with those properties con¬ 
tiguous to the campus, and completing 350 pieces, I think 
it was. 

We ended up with this document (indicating). When 1 
say “we” in this case, I mean I—I ended up with this 
document, with an argument justifying as best I could the 
gift of this nionev bv anvbodv who wanted to give it, show- 
ing why we needed it, what we needed it for, and making 
a prayer for it, as it were, and turning this over to the 
president, and so that they might get some idea of just 
what the whole situation was, we included in that diagram 
a blank graphic sheet which showed these things. 

ruder the green it showed the property which Howard 
University owned at the time the request was made. Under 
the blue it showed the property which Howard University 
should acquire for the educational purposes and educa¬ 
tional expansion of the University. Under the red it showed 
property which they should acquire for University resi¬ 
dential areas. Under the orange color was property that 
Howard University should control in order to prevent the 
invasion in the neighborhood of undesirable activities. 

This was the document. It totaled nine hundred thous¬ 
and, where we said we think we could get a block for so 
much money, minimum and maximum, no mention being- 
made of an estimate on each piece of property, because we 
did not know at all what we were going to get. 

2157 Q. Tell the jury what happened when you tried to 
work out a budget on this tiling. A. After the first 
$600,000 became available and the extension committee had 
appointed me as an agent for the Trustee Committee on 
Extension, then it became necessary to get down to cases 
as to what we were supposed to allocate to each individual 
piece of property and area. While we were waiting for the 
preliminary letters which would give us the details 1 made 
up the tentative budget for the pieces of property we 
were going to start out with, and there is that tentative 
budget (indicating). Take any piece of property; you 
could see what we thought we would have to pay. Going 
down the red section, you will see that we allotted $4,500 for 
that, twentv-three, thirtv-two, thirty-two, thirtv-two, fiftv- 
six, fifty-five, and so forth. In that way we arrived at a 
tentative amount for each piece of property. 
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By the Court: i 

Q. Who did that ? A. I did sir. 1 made that setup. ; 

(*). It is your testimony that that was not made by this 
committee of three? A. No, sir; this is my drawing. This 
is my allotment, and it is what the committee first dis¬ 
cussed, with the idea that Knouse should go into the tylue 
area, Muir would go into the red area, and the Munjsev 
Trust Company’s real estate department would go intojthe 
orange area at this point here (indicating). 

Q. Who suggested the name of the three organizations 
that were engaged to do the actual buying? A. 1 suggested 
two of them in writing, sir. The president wrote 
21.‘>s me and asked me to make a suggestion as to liow 
the tiling should lie operated. In answer to that Ire- 
quest I suggested two names, that of Edward Knouse and 
Charles 8. Muir, and stated that they should have an ofjfice 
small enough to consider it important and spend all their 
time on it, so that if it was going to succeed it wouldjbe 
done quickly. 

Before they began to work, the names of Knouse alnd 
Muir wore passed to the president of the Second Natiohal 
Bank, to see whether those people had the knowledge j to 
do that work. 

Added to that suggestion that two firms do it, tlujire 
came a suggestion, not from me, but from somewhere, that 
the real estate department of the Munsey Trust Compajny 
was to be added when we came to make a division of hbw 
they would operate. 

Muir was to operate in the red area, Knouse in the blue 
area, and the Munsey Trust Company in this area lu|re 
(indicating), and we set up a tentative budget. 

Here is the budget on each piece of property, what we 
thought we could do. That budget was made prior to this 
time that the committee met, and when they met they <jk>- 
eided we would take a chance at it and see if we could ac¬ 
quire these properties at those prices. j 

When the preliminary letters came along, and before tjhe 
preliminary letters came along, indicating the character of 
the property, we made tests, once we had the authority to 
work with the real estate men, by virtue of the Recorder 'of 
Deeds’ office, to see the condition of the property, and we 
saw soon enough that although the property was thought 
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by us not to bo worth so much, evidently they were thought 
to be worth more by the people who had loans on them. 

As soon as tliev tested these things thev came back 

2159 to the extension committee and we had a meeting 
with these three members, including the president 

of the Universitv, and thev found out that thev could not 
adhere to this budget, and they instructed me, as rapidly 
as I could, to get the property in that area, using my best 
judgment, but to push it before the matter got out that 
somebodv was buving. 

That is why this pressure was put on the real estate 
men, because we knew we would be held up here and there, 
and what happened shows that in some cases we were able 
to buy for less than this and in some cases for more than 
that, and the extension committee as such had nothing to 
do with that. 

We passed these requests for money through and they 
paid them in every instance. There was no question as to 
the amount that we paid for any of these pieces of prop- 
ertv until we got down to the time, such as the Evans case, 
where the president interposed an objection, and such 
cases as the Kelly Miller case. 

Toward the end of that acquisition program they began 
to ask for estimates from the Washington Beal Estate 
Board, prior to the time we actually put through contracts, 
but the record will show, sir, that 96 per cent of the things 
—96 per cent of the prices—were decided by me, and we 
settled. 

Here (indicating) is the budget, and the fact that every¬ 
body knew it, including the president and everybody else, 
is shown by this map here, which was made in 1931, after 
the project had been going on for two years. All you have 
to do is take this budget and compare it with the actual 
prices paid for these properties, which for conveni- 

2160 ence I included on this map, so that the president 
would not have to run through a crowd of records. 

He would be able to look at any parcel bought up to that 
time and see these things, the number of square feet in the 
property and what the property cost. 

This first attempt at a budget was in the president’s 
hands. This is what actually happened to—in fact, the 
request of the president at that time was for the purpose of 
setting up these things detailed on the map. This map 
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shows in the green how much property they had prior to 
the extension program, and this shows the municipal | and 
Federal Government property directed by law to be trans¬ 
ferred to Howard University, and in this purple it shows 
property Howard University desired to purchase in| the 
immediate future. 

Then we go down here and show in this orange, red,;and 
blue what the limits of action had been in those blocks jand 
what they had paid, and without any reference to \jdiat 
I say, all they have to do is look at the records showing 
that we did not have any budget to which we could rjefer 
and know what was going on. 

We will take some examples and carry them through. 
This lot 832 on Georgia Avenue had on it an apartnjient 
house, about which there has been testimonv todav. I esti- 
mated in this budget that that apartment house was going 
to cost $94,250, but when we got the preliminary lejtter 
we found out who owned the address. We also found lout 
that the people who owned the apartment were in such 
shape that we would buy that property for $75,000. 

Take the next piece of property, which was an empty 
lot. I estimated it could be bought for $10,000. I tljink 
we bought it for $10,600. 

2161 Up at the corner we estimated that the property 
could be bought for $10,000. It was owned by a 
going business. Finally $25,000 was paid for it. Those 
are examples which were followed through the record, j 

In every case before I could get a check to pay for this 
I sent a letter to the president telling him whether ithe 
money was for deposits or whether for settlement and wjhat 
it was for settlement on, and the president had every record 
that I had. I initiated that, and in every case those checks 
for either deposits to bind the deals were sent through, lex- 
eept in the case of Evans, where this long argument de¬ 
veloped, and in the case of Kelly Miller, where there ide- 
veloped a long argument, and in about three cases dcjwn 
here at Sixth Street, where before anything could be dime 
they asked for a report from the Washington "Real Estate 
Board, the records will show that not over six appraisals 
in the whole group were gotten from the Washington "Real 
Estate Board. 
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Thev came over in the Kellv Miller area, after tlie Kellv 
Miller argument, and they got the appraisal of the Wash¬ 
ington Real Estate Board on that area. 

Mr. Magee. Will vou identify this? 

(Map of property was marked Plaintiff’s Exhibit 253 
for identification.) 

Bv Mr. Magee: 

Q. Mr. Cassell, in connection with the Kelly Miller prop- 
ertv, I hand vou Plaintiff’s Exhibit 253 and ask vou 
whether you recognize it and explain it to the jury (hand¬ 
ing a document to the witness). A. It is the loca- 
2162 tion of the property, sir. This property at the cor¬ 
ner of Fourth Street is the Kelly Miller property, 
and the property at the corner of Bryant Street is the 
property of Mrs. Cook, and the property next to the pump¬ 
ing station is the property of the District of Columbia. 

For the comparative sizes of property, we have on the 
corner the Cook property, 15,650 square feet, including a 
sand lime brick house. For the Kelly Miller property you 
have 23,625 square feet, including what was about a ten- 
room two-bath frame house. In the District of Columbia 
property you have 22,500 square feet, including eight brick 
garages—one-storv brick garages. 

Xow, the way that the! $40,000 sum was impelled on 
Kelly Miller was this: The first activity in this area came 
about through the District of Columbia’s tentative offices 
in the area when they thought of puttng a tubercular school 
for colored children in this area. That was objected to, 
so thev went awav, but thev did make contacts with the 
people as to what the property was worth. 

As part of our own acquisition, it was necessary for 
Howard University to acquire this Water Department 
property, because our plans covered that particular area. 
In order to do that there had to be recourse to the District 
of Columbia and to the Congress of the United States and 
the Commissioners of the District of Columbia and the En¬ 
gineering Commissioner particularly, held at the insistence 
of Mr. Crampton, who was then in charge of the Interior De¬ 
partment appropriations, that they should not charge How¬ 
ard University what these properties were worth. I think 
you will find in the record that the District agreed to sell 
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Howard University the property, these 22,000 square 

2163 feet and the property on which the power plant! was 
located, at what they considered half its valule, if 

Howard University would do the same thing 1 with theni 

I have heretofore testified, and it is in the record, jthat 
at the same time they agreed to sell this for what theyjeon- 
sidered half of its value, they came back to us on property 
which was outside of the extension area, but which wais on 
this area on the west side of Georgia Avenue—they re¬ 
quired us to show what we paid for it. We agreed to let 
them have it at half price, and they sold this at half price, 
and that was, of course, less property than this. 

Subsequent to the time we approached the situatioh to 
get Kelly Miller out of it—with the District making those 
kinds of public statements it gave them an idea of the 
property which would react against them—we approached 
them all at the same time— 

Q. (Interposing) Did you have any such conversation 
with the president as he testified to, that you would (jo it 
*ree and for the sole purpose of saving commissions. A. 
Oh, no. The idea of my approaching people who jhad 
something to do with the University had nothing to do With 
commissions. They wanted it kept secret. They did! not 
want people in the University to know about it. ThsLt is 
why they gave it to me. Under those circumstances they 
did not want to send the three agents to people who knew 
everything inside the University, because immediately 1|hey 
would have revealed to folks in the neighborhood who were 
friendly with these people that three people were buying 
for Howard Universitv. 

• i 

I testified that the Government was buying across 

2164 the street, so it was quite awhile before we \fere 
able to get this group of properties, because it Was 

not certain in the minds of the people from whom property 
was being purchased why they were buying or from whom. 
We made no agreement with anybody to do it for nothing. 
It was not to save anybody commissions; it was to keep 
the whole thing secret. 

I was sent in that area because everybody knew me ^nd 
I knew them over a long period of time and we thougjit I 
could go in there and clear it up. 

After we made our first approach to Kelly Miller j the 
Catholic University made an offer of this same amount, 
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because they desired to erect on the Kelly Miller property 
and wanted to erect a house for keeping the students of 
Catholic University close to their religion. 

1 passed that information to President Johnson and he 
called Catholic University and asked them not to inject 
themselves into Howard University’s program of exten¬ 
sion. That is in the record. 

Now, when we came to make settlements in the square 
there was objection to nobody except Kelly Miller, and that 
was for the reason that lie differed with Dr. Johnson 
openly. 

Let us look at this Cook property. We paid $26,500 for 
it and gave her a year’s free rent without question. Taking 
the amount of square feet, that was $1.68 a square foot. 

Kelly Miller had 23,625 square feet of property. He 
wanted $40,000. Both properties were improved by good 
sized houses. That was $1.60 a foot, one penny difference. 

Mrs. Cook got her money without any question. We 
paid the District without any question for what was half 
the price. We would have paid two dollars a foot. 
2165 When Kelly Miller came, with one penny more than 
Mrs. Cook, this matter dragged out for practically 
three years. 

Q. Mr. Cassell, would the fact that Kelly Miller has a 
larger frontage on each corner in your opinion add any¬ 
thing to the value of his property? A. I said that Kelly 
Miller's offer was really reasonable, because he was at a 
point where he was at the head of a block. We couldn’t 
go any further. He did not have any disposition to block 
us. because he could have added plottage for other things. 

Q. Explain what is meant by plottage. A. Well, when 
you get property as valuable as this, because it is a larger 
area than most areas, here, and that area consists of series 
of lots—if von can buv them from one owner, vou are much 
better off than if you had to buy them from different per¬ 
sons, but when the party actually wants to force his price 
up and wants to charge you the plottage value, and that 
means the ensemble of the whole thing, because you can't 
do anvthing unless vou have it all, thev charge vou for the 
plottage value. All Dr. Miller wanted was the same con¬ 
sideration that everybody else was getting for their prop¬ 
erty. 
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Q. Mr. Cassell, if you will resume the stand, Mr. Johnston 
made the statement that you got these papers at the De¬ 
partment of the Interior in some underground way, or jthe 
inference was in some underground way. "Will you look at 
that file and tell us just how you got that letter from the 
Secretary’s office (handing a document to the witness) i 

Mr. Haves. What letter are vou referring to? 

Mr. Magee. The letter of Mr. Ickes, charging Mr. Johns¬ 
ton of making false statements. 

2106 Mr. Hayes. I did not know his reference was! to 
that letter, but you go right ahead. 

Mi-. Magee. That is the letter. 

The Witness. I got this letter not in any—I don’t knjow 
what you would call it—surreptitious manner, but 1 got 
it bv writing for it. 

* i 

i 

By Mr. Magee: j 

Q. Go right ahead, Mr. Cassell. Did you write in con¬ 
nection with what, and how did you get the papers in tl;iat 
file? A. I wrote on February 18, 1935, this letter to Mr. 
Floyd E. Dotson, Acting Chief Clerk of the Department! of 
the Interior, Washington, D. C.: 

“Dear Sir: 

“I have lately had occasion to discuss with Mr. Geoijge 
W. Crawford, the acting chairman of the Board of Trus¬ 
tees of Howard Fniversitv, the matter of the manner!in 
which vouchers due me for architectural and engineering 
services in connection with the building projects at How¬ 
ard University have been held up through the action of tihe 
treasurer of the University. 

“In this same discussion 1 mentioned also the fact that 
a voucher of Francis R. Weller, Incorporated, my con suit¬ 
ing engineers, had also been held up. I told Mr. Crawfojrd 
that T understood that the Interior Department had offici- 
allv communicated with the Board of Trustees at Howard 
Fniversitv concerning this matter. 

“Mr. Crawford informed me that no such communicatibn 
from the Interior Department—concerning the cerjti- 
21fi7 fication of vouchers by the treasurer of Howard Uni¬ 
versity—had been brought to the attention of llie 
Board of Trustees, and asked me—when next at the Tie- 


i 

i 
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partment of Interior—to request that a copy of any official 
communication of this sort be forwarded to him. 

“Such communication should he addressed to George W. 
Crawford, counsellor at law, 42 Church Street, New Haven, 
Connecticut. 


“Respectfully yours, 

“Albert I. Cassell, Architect.” 


Q. As a result of that letter, what happened? A. He 

handed me the file with two groups of copies and said, “It 

concerns you as well as him. Send it to him,” and I did. 

Mr. Magee. Will vou identifv this file? 

«. • * 


(File was marked Plaintiff’s 
tion.) 


Exhibit 254 for identifica- 


Mr. Magee. You read through this file, didn’t you. 

Mr. Hayes. I don’t know. 

Mr. Magee. I want the whole file, just as it came to 
him, in evidence. 

Bv Mr. Magee: 

Q. Mr. Cassell, you are more or less familiar with how 
minutes of the Board of Trustees or of the various com¬ 
mittees of tlie Board of Trustees are sent from one member 
of the Board to another, are you not, sir? A. Not from one 
member to another, sir. 

2168 Q. How are they sent? A. They are sent out by 
the Secretary to the various members of the Com¬ 
mittee: after the meetings are over and the minutes have 
been made the minutes, they are sent to the members of 
the Board by the secretary: in fact, every time I got a 
minute I got it from the secretary. 

Mr. Magee. Will you identify this, Mr. Reporter? 


(File was marked Plaintiff’s Exhibit 255 for identifica¬ 
tion.) 

Bv Mr. Magee: 


Q. 1 hand you Plaintiff’s Exhibit 255 and ask you when 
you got that (handing a document to the witness). A. I 
got this, sir, the day before yesterday. 

Q. Where did you get it from? A. I obtained that from 
the secretary, through Dr. John R. Hawkins, deceased. 
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Mr. I laves. I do not know that it is proper rebuttal^ but 
I an: not certain what Mr. Magee’s question is going t<j> be, 
so I suppose 1 will reserve objection until I do know, j 

By Mr. Magee: 


Q. 1 hand you plaintiff’s exhibit No. 255 and ask yob to 
read that off to me. Those minutes were sent out Septem¬ 
ber 7, 1933. Read the addressees (handing a document to 
tlie witness). A. Dr. J. E. Moorland, chairman. Dr. Jbcob 
Billikopf, Mr. Victor B. Deyber, Dr. Albert Bushjnell 
Hart— 

Q. (Interposing) Dr. Hart’s name was there as one of 
tiie addressees? A. Yes, sir. 

Q. All right, go right ahead. A. Dr. John! R. 
2169 Hawkins, Dr. M. W. Johnson, president ex offjcio, 
Executive Committee of the Board of Trustees of 


Howard University. 

Q. Turn to the minutes that were sent and give us j the 
date of that. A. August 11, 1933, Executive Committee!. 

Q. They are the minutes of the meeting of the Commit¬ 
tee that considered your so-called heat, light, and pojwer 
contract and this compromise action that Dr. Johnson testi¬ 
fied to, are they not? A. They are, sir. 

Q. All right. Turn to the end of that and see whatjthc 
Committee minutes say with respect to “We are going to 
be done with your claim for compensation.” A. After!we 
had done everything with respect to the contract whiclji is 
listed in this letter and ties into my letter— 

Q. (Interposing) Heat, light, and power contract? j A. 
The heat, light, and power contract, that is right: 

“After discussion, it was voted that the chairman of Stho 
Buildings and Grounds Committee and the president of Jthe 
University take over all materials of the University archi¬ 
tect's office and that they be referred to Dr. Channing 11. 
Tobias, chairman of the finance committee, the treasurer, 
in consultation with the president of the University, jjmd 
Mr. Cassell, as a committee, to recommend at the next meet¬ 
ing of the Board of Trustees after actual investigation find 
equitable settlement of any financial questions which njiay 
arise with regard thereto.” 


i 

I 

i 

I 
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2170 By Mr. Ilayes: 

Q. That has to do with the power plant contract? A. Xo, 
sir, not that paragraph; that had nothing to do with the 
power plant.— 

Bv Mr. Magee: 

Q. What did that paragraph relate to, Mr. Cassell. 

Mr. Hayes. He has read over the minutes of the Board 
and then he is going to interpret them. 

Bv Mr. Magee: 

Q. Were you present at the meeting, or part of it? A. 
I was. 

Mr. Hayes. I understood on one occasion he appeared 
before one of the executive committees, then retired, and 
had nothing further to do with it. 

Mr. Magee. That is in March you are referring to. This 
is August 11, 1933, when you are supposed to have com¬ 
promised Mr. Cassell’s claim. 

Mr. Hayes. There is no such suggestion, even from this, 
and I take it Mr. Magee is not being allowed to testify. I 
do not think lie has a right by his questions to put any 
legal interpretation on that. Your Honor has confined 
me in that situation. 

The Court. He said lie was at the meeting. 

Mr. Hayes. Mr. Magee’s question is whether or not this 
was some meeting at which it is alleged it was compromised. 

The Court. As I understand the situation, it is this: 
Dr. Johnson testified at great length to the effect that at 
the time that contract in 1933 was let consideration was 
then taken of certain services rendered bv Mr. Cas- 

2171 sell, one service being the extension service. In view 
of all of those facts and all those additional services, 

recommendation was made to the Interior Department that 
compensation be granted to Mr. Cassell on that contract, 
greater than would otherwise have been granted him be¬ 
cause of the fact that his salaries had built up an amount 
up to that time greater than 5.3 per cent. 

Now, as I understood it, that is the substance of Dr. John¬ 
son’s testimony. This is offered, as I understand it, for the 
purpose of showing, as a matter of fact, that at that very 
time the question of payment for these additionl services— 
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that is, this extension service—was being- considered jat a 
Board meeting, and this is a minute having reference ito a 
future consideration of payment for that service. Is that 
the situation? 1 


Mr. Magee. Yes, and this is the meeting at which! flu* 
contract was authorized to be signed. 

Mr. Hayes. In the first place, may I not respectfully 
suggest to your Honor that that would not meet my objec¬ 
tion to Mr. Magee's question, because Mr. Magee’s ques¬ 
tion intended to be an interpretation of what that is. Cer¬ 
tainly the jury can decide whether it is a compromise order 
or not. 

The Court. No, not the fact that it was a compromise 
order. i 


Mr. Hayes. That is what he said. j 

The Court. This is the way it appears to me. 1 have |not 
read it, but this is the way it appears to me: These minfites 
show what was done with the contract. The contract yas 
awarded, according to the minutes, and then after award¬ 
ing the contract there is a minute showing that the qijes 
tion of compensation for other services was to be con¬ 
sidered at a future time. 

Now, then, he is about to undertake to show wjhat 
2172 those extra services were. Your objection to that is 
that it is an interpretation. His answer to that, is 
that he was at the meeting and knows what they were, find 
therefore he can testify to that. Proceed to testify, i 

•• * i 

Mr. Hayes. May 1 not respectfully again note mv objec¬ 
tion to it? | 

The Court. Yes, of course. Proceed and tell what they 
were, if you know. 

The Witness. Yes, T know, and I was there. I 

i 

By Mr. Magee: 

Q. Tell the jury what it was. A. My extension claiiins 
were first sent to Mr. Flexner at his request—my extension 
and report was sent to him. That is in the record. Mr. 
Flexner sent mv claims to Mr. Crawford, and we ought ito 
read the minutes to see that Mr. Crawford was invited jto 
sit in this group, and Mr. Tobias was also invited to jib 
in to hear all this stuff. I went to Mr. Crawford and ex¬ 
plained and Mr. Flexner said whatever Mr. Crawford said 
was all right and he would be bound by that— 


I 







1530 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


Mr. Hayes (interposing). This is not responsive. 

The Court. No. The question is what took place at the 
meeting of August 11, 1933. 

The Witness. Yes, sir. I am going to get to that right 
now. I am going to state that those very persons to whom 
I sent on the extension claims were here—to whom the 
chairman of the Board had sent himself—thev were here— 
and that all of the first of this meeting was devoted to no 
discussion whatever with reference to anything that had 
anything to do with anything else except the terms of this 
power plant contract, which I had made certain written 
statements about. 

2173 The letter is here in this whole thing, taken para¬ 
graph for paragraph, ties exactly into my letter, 

which is so far a fact that the Board itself ordered the 
contract made a part of the minutes. 

Mi-. Hayes. In keeping with my position, I want to ob¬ 
ject to this because I do not think it is material. I want 
to object to this whole line. 

The Court. Objection overruled. 

Mr. Hayes. If that is going to be read, I want it to be 
read in the light of the offers relating to it, because there 
is some reference to Article 11 which was under discussion 
at that time between Mr. Johnston and Mr. Cassell. 

Mr. Magee. Identify this, please. 

(Letter dated August 10, 1933, Cassell to Johnston, was 
marked Plaintiff’s Exhibit 256 for identification.) 

Bv Mr. Magee: 

Q. I hand you, Mr. Cassell, Plaintiff’s Exhibit 256 and 
ask you whether you know what that is. A. Yes, it is a 
letter I wrote to Mr. Johnston on August 10, 1933, the day 
before this meeting in which we were to discuss this con¬ 
tract, which was the first thing let for the power plant. 

In this letter I pointed out certain objectionable features 
of the contract which the treasurer sought to impose on me, 
after stating I should not have any contract. 

I listed them in a series of objections. 

Take the minutes, and that meeting was also attended by 
Mr. George Crawford, chairman of the Buildings 

2174 and Grounds Committee, Dr. Channing H. Tobias, 
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chairman of the Finance Committee, the secretary of the 
University, the treasurer of the university, and myself. 

Take those minutes and this letter. 

By the Court: 

Q. Is that the meeting of March 11? A. Yes. 

The Court. All right. 

The Witness. Take these minutes and this letter, | and 
they recite suggestion for suggestion as in my letter, land 
my objections to the contract which the treasurer was dry¬ 
ing to force me to accept in which he stated whatj the 
Board’s position was in each case, and the words are| ex¬ 
actly like the words in this letter. 

When the Board was through, they had agreed with| me 
on all points except the treasurer didn’t want to give me 
monthly payments at all. 

Now, the contract itself was finally sent to the Depart¬ 
ment, and went through the Solicitor’s Office, and they!did 
give us monthly payments, and the wording in my lejtter 
and the wording in the minutes word for word is the s|utie 
all the way through, and it gets down to the end of a dis¬ 
cussion on that contract and says: 

“The proposed contract as between Howard University 
and the Architect involving plans and specifications and 
supervision for the construction and completion of |the 
Heat, Light and Power Plant at Howard University] to 
cost $460,000, with such modifications as were voted byjthe 
Executive Committee, is made a part of these min- 
2175 utes, and is appended thereto.” 

When it had been approved by the Department, it Was 
recirculated and so it is annexed to the minutes. 

After all that had been done, reading my letter and jthe 
minutes, there is no suggestion of any compromise iri it 
anywhere. 

In this article, 11, to which Mr. Hayes refers, there} is 
no suggestion of any compromise also. I merely said' to 
the Trustees this fact that, “If you read the records of the 
Department you will see that all these delays on the Chem¬ 
istry Building are not attributable to Cassell; you cajn’t 
therefore charge me with that mismanagement of the Ch^m- 
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is try Building, and during the time we were on these yearly 
salaries”, saying how the University mismanaged the work 
and leaving me so little I can’t do the job. 

The Trustees agreed with that and said, “You should 
have this $460,000. 

I also pointed out this fact to them: that if they were 
going to try to load these charges on me, the money wasn’t 
in the appropriations, and what they would have to do 
would be to go down to the Department and say different 
to what they had. They had already said $460,000, and the 
Department was considering adding $70,000 to the appro¬ 
priation. 

I said to them, “You will have to ask for more money 
from the Department. The bids that you have received in¬ 
dicate you need $70,000.” 

The Trustees voted that way. 

After all that was over, Mr. Hawkins, who was there at 
that time, brought up the fact that then and there 
2176 should be movement initiated to settle the claims 
Cassell had against the University for the extension 

work. 

As a result of that discussion, they made this notation in 
their minutes. That was after this thing closed, and it was 

a closed thing and tliev said the contract should be made a 

** * 

part of the record. 

The Court. Bead that minute again. 

The Witness. “After discussion, it was voted that the 
chairman of the Buildings and Grounds Committee—” 

You see— 

Mr. Hayes. I submit— 

By the Court: 

( t ). Bead the minute. A. “After discussion, it was voted 
that the chairman of the Buildings and Grounds Committee 
and the president of the University take over all materials 
of the University Architect’s Office, and that there be re¬ 
ferred to Dr. Channing H. Tobias, chairman of the Finance 
Committee: the treasurer, in consultation with the presi¬ 
dent of the University and Mr. Cassell, as a committee, to 
recommend to the next meeting of the Board of Trustees, 
after actual investigation, an equitable settlement of any 
financial questions which may arise with regard thereto.” 
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By Mr. Magee: 

Q. Now, Mr. Cassell, you mentioned the Chemistry 

Building situation coming up there. Did you ever recjeive 

any findings of fact from the Assistant Secretary of! the 

Interior on the delay on the Chemistry Building ? A. Ijdid, 

ves. 

* 

2177 By the Court: 

Q. Is that the building on which the gentleman wenlt to 
Vienna? A. Yes. 

Mr. Magee. Identify this, please. 

(Finding of fact dated March 10, 1937, Chapman to (bas- 
sell, was marked Plaintiff’s Exhibit 257 for identification.) 

Bv Mr. Magee: 

Q. I hand you Plaintiff’s Exhibit 257 and ask you whether 
or not you can identify those findings. A. Yes, sir. 

Q. What are they, Mr. Cassell? A. They are findings 
of fact worked out by the Office of the Solicitor and certified 
to by Mr. Oscar L. Chapman, Assistant Secretary, with 
respect to delays on the Chemistry Building. 

Mr. Hayes. I desire my objection to be continued to fhis 
line. 

The Court. Yes. 

By M r. Magee: 

i 

Q. Read the findings of fact on the delays. A. (Rejad¬ 
ing) : 

“United States 

j 

Department of the Interior 

| 

Office of the Secretary 

Washington j 

“M. 29017 “March 10, 1037 

“Albert I. Cassell “ : Compensation for extra worjk. 

: Contract No. Ihu-587, dated; 

: September 28, 1933. 

: Architectural services for j 
: Chemistry Building, Howard 
: University.”— 


i 
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2178 (Interposing;) Someone at Howard University 
had held I had been paid over and over again for my 

work, and it was necessary to have a finding of fact— 

Mr. Hayes. I submit, if he is going into this, going back 
again and supplying an interpretation. 

By Mr. Magee: 

Q. Just read the report. A. “Finding of fact”— 

Q. As rapidly as you can. A. “Finding of Fact. 

“On July 1,1928, Albert I. Cassell entered into a contract 
with—” 

The Court. Just take it easy. Not so rapidly. Just take 
it easy. Go ahead. 

The Witness. “On July 1,1928, Albert 1. Cassell entered 
into a contract with the United States (Ihu-93) to perform 
architectural services in the preparation of plans and spe¬ 
cifications and the superintending of all work relating to 
the construction of the proposed Chemistry Building at 
Howard University. For performing these services Al¬ 
bert I. Cassell was to receive $416.06 per month. The con¬ 
tract was to continue in force for one year. 

“By contracts dated July 1 ? 1929 (Ihu-143), and July 1, 
1930 (Ihu-178), the original contract was extended for one 
year periods. 

“Pursuant to the foregoing contracts, after extended 
delay for which the architect was in no way responsible, 
Albert 1. Cassell prepared detailed preliminary drawings 
which were submitted to the University officials for 

2179 examination and criticism. After further delay not 
attributable to the architect, final drawings and speci¬ 
fications were submitted by the architect and approved by 
the Department of the Interior on February 27, 1933. 

“Based on these drawings and specifications, the project 
was advertised and proposals were received on May 5, 
1933. 

“On September 2S, 1933, a further contract (Ihu-587) 
was entered into between Albert I. Cassell and the United 
States providing for architectural services to be per¬ 
formed by the architect in return for compensation in the 
amount of $9,750. 
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“December 23, 1933, the Department of the Interior re¬ 
jected all of the Howard University Chemistry Building* 
proposals and ordered that the project be readvertisejd. 

“In preparing the project for readvertisement, itj be¬ 
came necessary for the architect to revise the drawingsjand 
proposals to provide a new electrical layout for the build¬ 
ing. This change resulted from the addition to the Howard 
University building project of a power plant to provide' the 
electrical services formerly obtained from the power plant 
at the Freedmen’s Hospital. 

“For the performance by the architect of the work njade 
necessary by the power plant change, an order approved 
by the Department of the Interior was issued on December 
2b, 1935, which authorized an addition of $1,100 to the com¬ 
pensation of the architect as provided in contract Ihu-i587 
of September 28, 1933. A voucher for the $1,100 addition 
was approved and this amount was paid to the archi- 
2180 tect by check No. 180,632, dated January 28, 1936. 

“There is now pending before the General Ac¬ 
counting Office for preaudit the final payment voucher for 
$487.50 retained percentages under contract Thu-587 ijtnd 
for post audit the voucher for $1,100 for additional work. 
In a decision dated November 19, 1936, the Comptroller 
General raised the question whether the services perforated 
by the architect for which he was reimbursed an additional 
$1,100 were not services which were provided for in fhe 
contract of September 28, 1933, rendering improper the Ad¬ 
ditional payment, and requested that a reexamination ibo 
made and findings and recommendations be submitted, i 

“Paragraph 2 of the contract of September 28,1933, pro¬ 
vides as follows: I 

“ 1 “The Architect’’ will revise the preliminary and cab¬ 
inet sketches until they meet the requirements of “The Uni¬ 
versity’’; also revise the working drawings and specifica¬ 
tions until final approval, all without additional compensa¬ 
tion, except if, after approval of the final sketches a radical 
change in plan or design is deter mined upon, requiring nhv 
sketches and new working drawings , additional compensa¬ 
tion will he due “The Architect” in an amount to be nfu- 
t it ally agreed upon; or in case of disagreement, the addi¬ 
tional compensation is to be determined by “The Universi- 
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tv” after conference with the representatives of the Sec¬ 
retary of the Interior.’ (Emphasis added.) 

‘•The original drawings were approved by the Depart¬ 
ment on February *27, 1933. Following this approval a 
change in the project required the preparation of 
21S1 new drawings relating to the electrical lavout of the 
building. Clearly, then, the italicized provision 
of the quoted paragraph of the contract covers the addi¬ 
tional work performed by the architect and demonstrates 
the propriety of the $1,100 additional compensation paid to 
the architect for the extra services performed by him. 

“Nor can it be said that the contract of September 28, 
1933, contemplated such extra services. 

“It is true that the approval of the drawings antedated 
this contract and that the broad and general terms of the 
contract considered alone might indicate that such services 
were contemplated. But the history of the project and con¬ 
sideration of the prior three contracts between the archi¬ 
tect and the United States negatives this conclusion. The 
contract of September *28, 1933, was merely a continuation 
of the three contracts containing equally general language 
executed prior to it, which contracts had expired. It must, 
therefore, be considered to recognize the existence of the 
work performed under these contracts and the action of 
the Department thereon. Viewed in this light the fact that 
the approval antedates the contract becomes immaterial. 

“Moreover, it does not appear that rejection of the pro¬ 
posals received May 5, 1933, was contemplated at the time 
of the execution of the contract of September 28, 1933. The 
proposals were not rejected until December 23, 1933, ap¬ 
proximately three months after the execution of the con¬ 
tract. The contract of September 28, 1933, contained a re¬ 
cital that sufficient funds to prosecute the project as 
2182 advertised were available (see second paragraph on 
page 2 of the contract), and its general tenor indi¬ 
cates that there was contemplated a prompt prosecution of 
the project in accordance with the proposals received. 
While some of the general provisions of the contract may 
at first glance seem to be in conflict with this conclusion, 
considerable of the history of the project and the prior 
three contracts will resolve this apparent conflict. 
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“I find, therefore, that under the contract of September 
28, 1933, Albert I. Cassell is entitled to extra coinpcnsajtion 
for the work performed by him as a result of the change in 
drawings and plans necessitated by the inclusion in the 
Howard University project of a power plant. 

“It is recommended that credit be allowed on account 
of the approved voucher for $1,100 paid by check !No. 
180632 of January 28, 1936, and the final payment voucher 
for $487.50 retained percentages, both under contract Ihu- 
587 of September 28, 1933. 

“(Sgd.) Oscar L. Chapman j 
Assistant Secretary.!” 

I 

By Mr. Magee: 

i 

Q. You heard Dr. Johnson testify that you can’t Com¬ 
plete the dormitory No. 1 for $190,000? A. Yes. 

Q. Will you tell the jury just exactly what that buil citing 
cost Howard University? 

Mr. Magee. Will vou identifv this contract first? 

(Contract No. 1SEC-69 was marked Plaintiff’s Exhibit. 
258 for identification.) 

2183 Mr. Hayes. I suggest, your Honor, according to 
my recollection as 1 remember what Dr. Johnjson 
said, Dr. Johnson indicated after the thing was over, after 
the three dormitories were built, they were $52,000 ouj of 
pocket. 

The Court. I may be mistaken, but I understood him to 
say the plans were supposed to be drawn for a $150,000 
building, and after the plans were drawn the bids were! let 
and the lowest bid was $190,000, and then the architect was 
drawing plans for a $190,000 building, fs that correct'? 

Mr. Magee. Which he forecast would cost $239,(j)00. 
They had his forecast, which is in this record that jthe 
building would cost $239,000. Now, we will see what the 
building actually cost. 

The Court. That is the first building? j 

Mr. Magee. Of the three women’s dormitories, for 
which they had $1.90,000. 

Mr. Hayes. I am merely addressing myself to what lilr. 
Magee said Dr. Johnson said. 


i 

i 


i 
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Mr. Magee. That is what he said. 

The Court. I am not entirely clear on it. You had better 
not make any quotation on it. 

Mr. Magee. All right. 

Bv Mr. Magee: 

Q. What did building Xo. 1, the women’s dormitory, for 
which $11)0,000 appropriation was available, cost, and in 
that connection I hand vou Plaintiff’s Exhibits 236, 237 and 
258? Tell the jury what that building actually cost Howard 
University? A. The building and equipment represented 
by these three contracts cost— 

2184 The Court. "What the building cost ? 

Mr. Magee. Yes, what the whole building cost, the 
furniture, light, heat, power. 

Mr. Hayes. Is that on the fact* of each one, if he reads 
the first? 

Mr. Magee. All 1 want is the amount. 

Mr. Hayes. "Would it indicate what the amounts are on 
the face? 

Mr. Magee. Yes. 

By Mr. Magee: 

Q. Go ahead. A. Constructing women's dormitory 
building Xo. 1, Howard University, Washington, D. 0., 
$148,250. 

Furnishing and installing kitchen equipment, furniture, 
shades, et cetera, women's dormitory building Xo. 1, How¬ 
ard University, Washington, D. (’., $23,213.21. 

Furnishing and installing additional furniture, et cetera, 
women's dormitory building Xo. 1, Howard University, 
$1,498.30. 

Q. Are they all the expenditures on building Xo. 1 only? 
A. That is all for that building. 

(,). And that totals $172,9(51 ? A. Something like that. 

Q. Xow, did you thereafter receive a certification from 
the treasurer of tin* University in the later years of unex¬ 
pended balances in the appropriations on building Xo. 1? 
A. Yes. 

The Court. Ladies and gentlemen, 1 want to take 

2185 up some matters with counsel. We will adjourn 
now. 
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Thereupon Albert I. Cassell the witness under examina¬ 
tion at the time of taking adjournment yesterday, resumed 
the witness stand and was examined and testified further 
as follows: 

i 

Direct Examination—Resumed 

By Mr. Magee: j 

Q. Mr. Cassell, did you ever receive any communication 
from the treasurer of Howard Univcrsitv in the vear 1932 
as to the unexpended balances on the women’s dormitories? 
A. I did, sir. 

Mr. Magee. Will you identify this, please ? 

(Letter dated July 19, 1932, Scott to Cassell, was mai’ked 
Plaintiff’s Exhibit 259 for identification.) 

' I 

Mr. Magee. Have you seen this ? 

Mr. Haves. 1 think vou showed me this. 

m • 


By Mr. Magee: 


Q. I hand you Plaintiff’s Exhibit 259 and ask you 
whether vou can identifv that. A. Yes, sir. 

Q. Would you read that to the jury? A. Reading: j 

“Dear Mr. Cassell: 

“We have been carrying in the reports to the Depart¬ 
ment of the Interior, Unexpended Obligations against jthe 


Dormitory Buildings as follows: j 

“Dormitory Building No. 1. $1714-24 

“Dormitory Building No. 2 & 3. 7^.50 


“This matter has been called to your attention 
21S6 several times ,but up to date there has been no change 
in this amount. 

“Will you please let me know by memorandum how!we 
may take up this unexpended balance. 

i 

“Very trulv vours, 

“(signed) Emmett J. Scott 

“Secretarv-Treasurer.” i 
* 

Q. Is that on Howard University stationery? A. Yjes, 
sir. 


i 

I 
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Q. Did you thereafter receive a further request from the 
Secretary-Treasurer, asking that you do something to take 
up these balances ? A. I did. 

Mr. Magee. Would you identify this, please? 

(Letter dated July 27, 1932, Scott to Cassell, was marked 
Plaintiff's Exhibit Xo. 260 for identification.) 

Bv Mr. Magee: 

Q. I hand you plaintiff's exhibit 260 and ask you whether 
vou can identifv that. A. Yes, sir. 

Q. What does that letter contain? A. (Reading): 

“July 27, 1932. 

“Mr. Albert I. Cassell, 

“Architect, Howard University. 

“Dear Mr. Cassell: 

“With the carrying over of the Unexpected Balances of 
$1714.24 and $71.50 in the Dormitory Building Ap- 
2187 propriations, we will he in position to go forward 
with the installing of Ventilation Duck and such 
other equipment as may come within this available sum. 

“It is suggested that you furnish the necessary specifica¬ 
tions and drawings for bids covering this particular part of 
the construction in order that we may take up the balance 
during the first quarter of this fiscal year. 

“Very truly yours, 

“(signed) Emmett J. Scott 

“Secretary-Treasurer” 

(Mr. Magee handed two documents to the jury.) 

By Mr. Magee: 

Q. Now. did you prepare plans and specifications after 
that? A. It was decided not to put them in. I made a 
sketch showing how it should be done and passed that to 
t he Secret a ry-T reasu re r. 

Q. Do you know whether the University ever expended 
the unexpended balances? A. 1 do not, sir: T had nothing 
further to do with it. 

Q. I hand you plaintiff's exhibit 254. which you state you 
received from the Department of the Interior; is that cor¬ 
rect ? A. Yes. 
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Mr. Magee. I now offer this in evidence, which wasjread 
to the jury. | 

You saw 254? j 

Mr. Hayes. Yes. 


2188 (Document heretofore marked plaintiff's exhibit 
254 for identification was thereupon received inj evi¬ 
dence.) 

(Mr. Magee thereupon handed a document toj the 
jury.) ; 

i 

By Mr. Magee: 


Q. Xow, Mr. Cassell, there was some discussion here 
about the Hegeman-Harris situation. Will you tell the 
jury what duties they performed for Howard University 
and tell the jury what your experience has been with them 
in actual construction of buildings. A. r Phe president, 
when he was on the stand, read a letter which Hegeijian- 
Harris had written to the Department of the Interiojr at 
the time when Hegeman-TIarris was seeking to have! the 
Public Works Administration approve arrangements 
whereby Hegeman-Harris would receive a fixed fee (jn a 
cost-plus basis for supervisory services in connection with 
three buildings which were still to be erected at Howtard 
University, and one building which was already in ;the 
course of construction, and the letter read by the president 
detailed the services which Hegeman-Harris proposed to 
perform. 

Then, after reading the letter, the president then bejgan 
to describe the services of Hegeman-Harris, but the ser¬ 
vices described in the letter were services which llegenjan- 
Harris proposed to perform on construction which totaled 
over two million dollars, and which services would Cer¬ 
tainly have cost not less than five per cent, or one hundred 
thousand dollars. 

The president didn’t offer any distinction between flic 
services they set up in the letter which they proposed to 
perform and the services they actually performed for jthe 
$30,000 which they got, not for doing the thifigs 
2189 which were stated in tin* letter, but for acting as Ad¬ 
visers to the Committee on Buildings and Grounds. 
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Now, what Hegeman-Harris actually did was no com¬ 
parison with what has been related to us as stated in the 
letter. What they did is best reflected by the actual cor¬ 
respondence between Hegeman-Harris and the treasurer of 
Howard University and myself, and the reports of the De¬ 
partment itself. 

Mr. Magee. Will von identify this letter? 

> * • • 


(Letter dated August 18, 1934, V. D. Johnston to Cassell, 
was marked Plaintiff’s Exhibit 261 for identification.) 


Bv Mr. Magee: 

( t ). I hand you plaintiff's exhibit 261 and ask you whether 
you can identify that. A. Yes, sir. 

Q. Go on and discuss that letter in connection with what 
you are telling the jury about Hegeman-Harris. A. What 
Hegenian-Harris did was what I heretofore testified to. 
They first attempted to use Treasurer Johnston of Howard 
University, who wasn’t an architect or an engineer or 
building inspector or a person who had any experience in 
the construction of buildings, and Hegeman-Harris first at¬ 
tempted to use Treasurer V. I). Johnston by what can be 
best termed “remote control” method, to set up V. D. 
Johnson as a building superintendent or building inspector 
over myself, over me, and that is what they did, and it was 
so that the Treasurer, the Treasurer himself, could not even 
understand the technical language of their letters to him, 
so in writing to me the Treasurer would quote what they 
said and say, “Now, I will quote so I don’t make a 
2190 mistake,” for me to give him an answer so he can 
tell them. 

Of course, then he began running around trying to in¬ 
spect the building himself without any qualifications for 
the thing. 

This is how it worked out. On August 18, 1934, Treas¬ 
urer Johnston wrote me a letter, and I would like to discuss 
each point because that is the only way you can see what 
happened: 
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“Mr. Albert I. Cassell, Architect 

“Howard University 

* 

“Dear Mr. Cassell: j 

“A recent report from Mr. C. D. Brady, of Ilegeiinan- 
Harris Company, contains several things which should be 
brought to your attention, on which I should like to have 
a written reply from you. I quote from this report beilow, 
in order that my incomplete knowledge of technical terms 
may not cause misunderstanding: 

“1. ‘At the time of looking over the Class Room Build¬ 
ing, 1 questioned the Architect as to the stains in the lime¬ 
stone—’ ” 


Bv Mr. Haves: 

V •• 


Q. In order that the jury may understand, that is a quot¬ 
ed statement. A. Yes. What Treasurer Johnston did jwas 
to take the report which Mr. Brady had sent to him. 

Q. I understand, but indicate that it is quoted. A. (Con¬ 
tinuing reading): 


“1. ‘At the time of looking over the Class Room Build¬ 
ing, I questioned the Architect as to the stains in the lime¬ 
stone, some of which no doubt are from dampness 
2191 which will dry out. lie felt that most of the dis¬ 
coloration was from quarry sap and would eventu¬ 
ally dry up. In answer to my question, he did state tjhat 
the stones, with the exception of the exposed faces, had lijcen 
painted and purged as specified and set in the non-stainjing 
cement.’ 

“Will you please advise if non-staining cement is beiing 
used, as described above.” 


Q. Is that what Mr. Johnston is asking you.' A. X<j. 

Q. Why don’t you indicate the part that is unquotbd? 
A. That is what Mr. Johnston wrote in his letter. 

Q. He wrote what the man said to him? A. Yes. You 
can see how it works out. He quoted that and then asked 
me to advise him whether non-staining cement was used. 
That is a double question from both parties, whether njon- 
staining cement was being used, and they asked Johnston 
to check and see whether that was being done. 
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Let me explain that situation. For many years, and to 
my own knowledge, certainly for the last thiry-one years, 
all limestone that comes out of Indiana or the whole lime¬ 
stone belt has quarry sap in it; all of it. 

If you look at any building, any Government building, 
and particularly the Department of Justice building—when 
it was being built on Pennsylvania Avenue, during the 
course of construction there were stains in the limestone. 
That can’t be helped. 

Years ago, prior to thirty years ago, they left it lay on 
the ground in the sun so the sun would bleach out the 
quarry sap, and when you order limestone, it has 
2192 sap in it. 

In addition to that, you get conditions of damp¬ 
ness on the job which can’t be cured, and they knew about 
this. 

As stone work is erected, it has to stop somewhere at the 
end of each day’s work, although when we stop we cover 
the top of the walls with something to prevent the penetra¬ 
tion of dampness in the wall where they stop, but there are 
times when you get a hard rain. 

Now, you take great pains to use wood which does not 
have stains in it so that when you get a terrific rain and the 
wood is wet, it won’t stain any more of it. 

Now, stains are taken out in several ways, but the best 
way is by the sun, and you will find that when you finish the 
job as you go up, the sun will have taken the stains out. 

Now, I had gone all over that with Mr. Brady and lie 
understood that; yet, he made that report, making it neces¬ 
sary for us—and that seemed the thing in all our work that 
in order to counteract suggestions like that which were sent 
to the Board, which would give anyone, a nontechnical per¬ 
son, the impression that something was wrong, and we had 
to keep running from pillar to post and taking pictures to 
show what the conditions were, and if you will look at the 
pictures, I will ask you if you have ever seen any work 
which had less stains on it than that at the time the man was 
talking about it. 

(Mr. Magee produced some pictures.) 

Mr. Hayes. The only thing about the pictures— 


I 
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By Mr. Magee: 

Q. Go ahead with vour story. 

Mr. Hayes (interposing). 1 don’t know. It seems to me 
there is no reference as to any particular stone.! 

2193 The Witness. They go all the way around the 
building. 

Mr. Ilaves. I don’t think thcv add anything. 

By Mr. Magee: i 

( t ). Go ahead. A. (Heading): j 

“2. ‘The Architect’s attention was— 

i 

The Court (interposing). Just a minute. Are you ob¬ 
jecting to those ? 

Mr. Hayes. Yes. 

The Court. I sustain the objection. 

Mr. Magee. We won’t offer the pictures. 

The Witness (continuing): j 


“2. ‘The Architect’s attention was also called to! the 
importance of filling up the vertical joints between! the 
brickwork and the stone work at the corners of the build¬ 
ing. This probably will be done when the cleaning land 
point up is done, but should be taken care of very carefully 
as some of those joints are quite dee]).’ ” 


Now, to make a statement like that to the Board at j the 
time the building is being built is manifestly unfair! be¬ 
cause* all stone work when it is set is set with wooden 
wedges and the joints are rigged back when the building is 
finished, when you are cleaning up, six months after that, 
the building is cleaned out and the pointing up is done, j 
When you are doing work as this is supposed to be done, 
and the gentleman calls his attention to something that has 
to be done six months from now as though it were toj be 
done now. that raises a question in the mind of a layman 
who does not understand the situation. 

2194 (Heading): 


“3. ‘TIis attention was further directed to jthe 
lack of mortar when the brick joins the window frames. 
The space between the brick and the window frames, par¬ 
ticularly at the back of the first 4" of brick, should be filled 
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in against the frames so that it would stop as much of the 
dampness, wind, etc., as possible. Of course the outside 
staff bead will be taken off and the caulking done in there 
as previously discussed but the mason should fill up the 
spaces as above noted." ” 

Now, when Mr. Brady observed the job in one of his 
trips in this ease, we were just setting the window frames; 
we were laying out the bond for the face brick. 

The buildings at Howard University are limestone trim 

and brick, and they have Flemish bond for the face brick. 

Flemish bond is difficult in that the brick in each course is 

between header and stretcher, and then run it vertical, and 

the onlv wav to work that out is to lav each course all the 
• • • 

wav around drv. 

• • 

So as to be sure how the job is going, you lay out this 
drv. The mason comes along and he takes drv bricks, and 
then lays it off, header stretcher, hearer stretcher, header 
stretcher, and he lays out his bond so that thereafter he 
can say to the mason on the job, “Here is your bond; go 
ahead and do this.” 

He takes the condition at that time which he could not 
help but know, which was a preliminary condition, and tell 
him to make sure that we fill up the joints against the 
window frames in the first four inches of brick. 

2105 That means a lot to a person who does not know 
anything about the work, but certainly Mr. Brady 
knew bettor. 

(Reading): 

“Please advise me when that has been done.” 

A thing like that is done every day. Kvery time you con¬ 
struct a new strip of wall, they lay out the brick and they fill 
up the joints as they go along. 

(Reading): 

“4. ‘It is the writer’s impression that the stones for the 
bottom portion of the cornice for the north and south wing 
which is now on the job, some of it in place but particularly 
those pieces on the ground near the contractor’s office, have 
not been painted on the unexposed surfaces. We are not 
sure whether the ones they are placing on the wall of the 
north wing are painted or not.’ ” 
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Of course, the stone does not come from the quarry 
painted and you have to paint it in advance so it will idry. 
Painting stone is just applying weatherproof without! let¬ 
ting it get too drv, so he takes this and savs these haven’t 
been painted. So you see that with a situation like {hat, 
what you have. 

This is a progressive situation. Of course, the thingjwas 
done. When the building was finished and shows no stains, 
it shows it was done. 

(Reading): 

“5. ‘It is very necessary that you supply a detailedj re¬ 
port on the construction of the tunnel, which jyou 
2196 said you had ready when Mr. Brady was here about 

the middle of Julv. The reoort should be itemized.” 

* ' ! 

Let me see that letter. 

Mr. Magee. Will von identity this letter? 

■ 

(Letter dated December 1(5, 1933, John A. Stafford to 
Cassell, was marked Plaintiff’s Exhibit 2(52 for identifica¬ 
tion.) i 


Bv Mr. Magee: 

Q. I hand you in that connection this exhibit No. 262 and 
ask you to tell us what that is. A. It is a letter from (the 
Consolidated Engineering Company to me in connection 
with this tunnel matter. 

Q. Explain what was done. A. After the contract for 
the class-room building was let, Dr. Johnson and MV. 
Johnston called a special meeting on a Sunday and tljiey 
decided to move the building, after the contract was letj. 

That meant, of course, how should we move it, and {lie 
Board of Trustees decided if it was going to move, it should 
be moved as I designated, and 1 moved it so it would tie 
into the plan and not disrupt the whole thing, so I moved 
it back the line westward. 

That created an embarrassing situation with the con¬ 
tractor because such a thing naturally put the contractor 
in a position where he could soak us with an extra. 

Now, during the course of this work, moving the buildijng 
back, we changed the mechanical features of it, for in- 
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stance, we moved the building over the top of the sewer, 
which meant we had to disrupt the sewer. So I set 
2197 to work to see if we could not work it out without 
letting the contractor get too much on us and have 
an extra before we started the job, because that is not a 
nice position for a supervising architect to be in. 

That made it necessary for us to make a new plot plan 
entirclv and rearrange the mechanical services in doing 
that, and we shortened up the tunnel sewer with the light, 
heat and power plant which ran from the class-room build¬ 
ing to the main tunnel in Sixth Street parallel to the class¬ 
room building. 

That is how we worked that out by avoiding an extra. 
The letter of December 16, 1933, is as follows: 

“Mr. Albert I. Cassell, 

“Architect, Howard University, 

“Washington, D. 0. 

“Sir: 


“Relative to the possible relocation of the (’lass Room 
Building mentioned to me by you please be advised that 
we have looked carefully into the matter and have the fol¬ 
lowing comment to make: 

“You realize that any relocation will slow up our organi¬ 
zation on this project. Structural and reinforcing steel 
have already been ordered for the job and our excavators, 
Messrs. Urhardt and May were to begin work on Monday, 
December 18, 1933. Relocation will mean that a new plot 
plan will have to be developed in detail by you and checked 
by us before we can procedo with our work. Our negotia¬ 
tion for all mechanical equipment installations for the 
building will have to await such changes in surface drain¬ 
age, sewerage, heating service, electric service and gas 
service as will be necessitated by relocation. These 


2198 services are complex and it appears that their relo¬ 
cation will be expensive. 

“We are however, anxious to help you in the solution of 
this portion of your problem. Therefore if you will see 
that we get such an extension of time as these readjust¬ 
ments show necessary, we will work out the relocation, if 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


1549 


it is finally required, without additional cost to the Gjov- 
ermnent. 

“Yours truly, j 

“(signed) J. A. Stalford, 

“Vice Pres.” 

Now, the way I worked it without extra was that jwe 
moved the building back and we took out that section jon 
this tunnel side. \Ye sat down and detailed what we were 
taking off on the tunnel. \Ye were trying to- convince the 
contractor that lie could do that, that it was possible i'or 
him to rearrange his mechanical services and change the 
plot plan and put in any additional steps for taking off tliiat 
portion of the tunnel. That was settled and approved jby 
the Buildings and Grounds Committee, and that happened 
but no extra work involved, but no sooner had Hegemhn- 
Harris come into the picture than they thought that al¬ 
though we had made this agreement and the trustees lmd 
agreed to it, that they thought the trustees should have 
got more for the section of the tunnel which was left ojff, 
saying nothing to the trustees about the extra work which 
was put on the contractor. 

Now, that was gone into with them. 

(Reading): 


“(i. Please advise what is causing the delav on 
2199 the Chemistry Building. At the time Mr. Brady w^s 
here T think you said that steel columns could not ^>e 
obtained. I have not noticed delivery of the steel columns 
yet. Please advise if they are yet in the city, or when they 
should be expected.” 

! 

Now, in a situation like that, there is nothing that a con¬ 
tractor can do. The Government had made a contract witjh 
the Consolidated Engineering Company to build the Clienji- 
istrv Building which they had agreed to build in so manly 
calendar days. They were under penalty of damages for 
every day’s delay for which they could not show was not 
their fauit. 

The steel had not arrived on the job, and there was no¬ 
thing I could do about it to make the contractor get the 
steel on the job. 



1 ;')')() 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


Certainly this contractor himself was getting the steel 
from the mills just as fast as he could, because his overhead 
was running. 

So, we had that sort of thing, going to the trustees and 
giving them the impression of a lack of full inspection du¬ 
ties in not having the steel on the job. It was a matter that 
the man who had the contract could not tell himself when 
he could get the steel. 

(Heading): 

“7. At your early convenience please supply a list of 
the subcontractors on the Chemistry Building, with the 
work that each is to do." 

Now, you can't supply a list until such time as the list is 
complete. On large buildings they don’t contract all 
2200 subcontractors at once. It depends on the market 
and they shop around. Now that was done, and we 
did supply that to them as fast as we could, but the impres¬ 
sion was created that we were slow in letting them know 
what the situation was. 

(Reading): 

“8. The Interior Department has inquired again about 
the use of the double shift on these projects. Please advise 
if any progress has been made in this direction by the Con¬ 
solidated Engineering Company.” 

Now, I explained to Mr. Brady and the Treasurer that 
under a contract where a certain number of days has been 
agreed upon by the contractor and the Government as the 
time in which the building was to be completed, you haven’t 
got a right to compel them to put on two shifts and I ex¬ 
plained what the difficulty was. 

These jobs are union jobs, and two shifts would mean 
sixteen hours a day with the further provision that before 
seven-thirty they would have to pay additional time for 
labor and for time after four-thirty additional time for 
labor. 

Now, that wasn't in the contract, and therefore you can’t 
force them to do it. That was explained to them. 
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(Reading): j 

“!). I should like to have at your early convenience a 
time schedule on both the (.'lass Room Building and j the 
Chemistry Building, to indicate the approximate dates ion: 

(a) When the roof will be on i 

(l>) Slating done 

(c) Interior partitions completed 
(d) Plastering completed 

2201 (e) Wood finish installed 
(f) Painting finished 

(g) The time when the furnishings and interior equip¬ 
ment will be installed. 

“This information will be needed in the near future for 
both buildings, and I trust that you will give it your eajrly 
attention.” ! 

j 

It was difficult to do that and impossible. We had at that 
time a G5 days carpenter strike, not only on this, but on jail 
buildings around town. We bad unsettled labor conditions 
at that time and 1 could not tell when things like this would 
straighten out. We did not know whether the contractor 
was going to get an extension of time, and we had one strike 
after another. 

I explained that to Mr. Brady, and Mr. Brady knew that 
and should have known it, that nothing could be done, and 
yet he passed these questions on, and they were sent to the 
trustees, making it look like we were not co-operating wjtli 
them when we had no control over that and we told them we 
had no control over that. 

(Reading): 

i 

“A similar time schedule on the Chemistry Building 
should indicate, in addition to the above, the time for de¬ 
livery of the steel work, the first floor concrete poured, the 
masonry up to the second floor line, and the different stages 
until the roof is on, with the roughing in of all the mechan¬ 
ical trades, starting of interior partitions, plastef- 

2202 ing, etc. ’ ’ 

Now, I did that, certainly. One thing more. Orte 
of the things that delayed it, the University didn’t have anjy 
money for the scientific equipment and the money was 


. 

i 

i 
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transferred from the library to the chemistry building. It 
wasn’t in the general contractor’s figure, the roughing in 
for this scientific equipment, and I had been embarrassed 
because I could not give him liis detailed roughing in di¬ 
mensions until such time as the Government had let the 
scientific equipment to somebody, not knowing what the 
roughing in dimensions would be, but that was known, and 
such a letter as this going to the trustees, why they would 
think, “Cassell wasn't co-operating with them.” 

(Reading): 

“10. I have discussed with President Johnson, as well 
as the Consulting Engineer, the question of the survey of 
the Power Plant lot. It is the opinion of both, as well as of 
the Chairman of the Buildings and Grounds Committee, I 
am informed, that a survey should be made by the Surveyor 
of the District of Columbia, to fix the street and alley lines, 
to insure location of the Power Plant on the University’s 
own property. Will you have such a survey made, or shall I 
communicate with the District Surveyor?” 

Xow, the Department of the Interior had already let the 
contract for the power plant, and of course we had pre¬ 
pared the drawings for it, and certainly they could not let 
the contract for the building and have prepared the draw¬ 
ings for it unless the building had been surveyed. 
2203 Xow, that certainlv was known bv this man Bradv 
from Hegeman-Harris. It was known that you 
could not let out a job, have it let by the Government and 
yet not have a survey on the site. Yet he passed that on 
to the Board of Trustees, letting them think we had not 
had the District Surveyor. He knew the District Sur- 

vcvor had alreadv done that. 

• • 

Xow, this remote control over the Treasurer got so bad 
that I had to appeal to the Department and say to them 
that they do something to settle this situation. 

When we sent down our vouchers we sent them through 
the Treasurer and they go down through the Department 
of the Interior. After, I inquired about the vouchers and 
find they are up in Mr Brady’s office, and Mr Brady was 
going to the University and staying three hours a month 
and questioning me on all these comments. What can he 
do? What can he do if he is not on the job? That thing 
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i 

went back to Hegeman-Harris, and it was only then after 
that they agreed that it was settled that that man wpuld 
have to be paid, and the contractors raved about the Situ¬ 
ation, because Hegeman-Harris were their competitors 
and they didn’t like sending their vouchers to them.! So 
what actually happened, the Department sent somebody 
to go into that situation. I 

By Mr. Magee: 

Q. I now hand you Plaintiff’s Exhibit No. 251. jTell 
what the examining engineer of the Department said.i 

Mr. Hayes. That is not proper rebuttal. 

Mr. Magee. This Hegeman-Harris situation was ^one 
into by the president and he has outlined the duties jthat 
they were supposed to have done. I want to show 
2204 what the Department of the Interior thought about 
the services of Hegeman-Harris. 

The Court. You may read that. \ 

Mr. Hayes. The only thing I have in my mind is t^iis: 
When this interpretation is had, Mr. Buckley’s interpre¬ 
tation, it is simply a record of somebody, which necessi¬ 
tates something of an answer on our part. As I say, when 
that angle goes in, it seems to force from our side some¬ 
thing that must be said, because as Mr. Cassell said previ¬ 
ously in his testimony, he puts his interpretation on tjhat 
minute and I must put Dr. Johnson on to give his interpre¬ 
tation and let the jury decide what is the proper interpre¬ 
tation of the minute. 

The Court. The Court said yesterday that Dr. Johnson 
could be allowed, and he can be questioned on that specific 
minute that you have reference to; undoubtedly; no ques¬ 
tion about it. 

The Court will let this be read without comment. j 

Mr. Magee. Thank you. 

TheWitness. I will read only the section that has tojdo 
with Hegeman-Harris. Now, that— 

Mr. Hayes. The Court said without comment. 

Mr. Magee. Do not make any comment. 

By the Court: 

Q. What is the number of that paragraph? A. It begins 
at D. 
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Q. Then just read D. 

The Witness (reading): 

“Satisfactory Progress of the work, and the relation¬ 
ship of the Firm of Hegeman-Harris with the Building and 
Grounds Committee of the Board of Trustees of 

2205 Howard University: 

“In an interview with Mr. V. D. Johnston, Treas¬ 
urer of the University, the Engineer Examiner inquired 
if the various items of the work in connection with the 
above mentioned contracts had progressed in a satisfac¬ 
tory maner, to which the Treasurer replied in the affirma¬ 
tive. 

“An explanation was requested of the Treasurer, as 
to what the relationship of Hegeman-Harris Company was 
in connection with the various projects and with the Build¬ 
ings and Grounds Committee of the Board of Trustees. 
The Treasurer was somewhat reluctant to furnish this 
information, and after a considerable amount of question¬ 
ing, the Treasurer made statements, which indicate that 
the firm of Hegeman-Harris Company are general con¬ 
tractors of New York City, who have constructed buildings 
at educational institutions in the eastern States. The 
Board of Trustees of Howard University employed this 
firm to advise the Buildings and Grounds Committee of the 
Board of Trustees, over a period of 18 months, and this 
firm is to receive a total compensation of $22,500; $15,000 
to be paid from funds of the General Education Board and 
$7,500 to be paid from funds of Howard University. 

“The Treasurer was not able to furnish satisfactory 
information as to what the services of this firm consisted, 
for the compensation that is to be paid. 

“The development of campus and buildings at this in¬ 
stitution is the result of a considerable amount of study 
by the Architect (Mr. Cassell) in connection with confer¬ 
ences and advice from a number of nationally 

2206 known professional consultants, such as: John Bus¬ 
sell Pope, Henry Bacon, Louis Ayres, Abraham 

Garfield, Dr. Charles Moore, Medarry, Greenfield, Vitalle 
and others; and the final scheme for this campus and all 
buildings is in accordance with a program which has been 
approved by the National Commission of Fine Arts, Na- 
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tional Capital Park and Planning Commission, U. S.fingi- 
neers (with reference to reservoir adjoining the campus), 
Trustees of Howard University, U. S. Bureau of Educa¬ 
tion and the Department of Interior. 

“In view of the above, the Engineer Examiner cannot 
conceive the necessity for the Trustees of Howard Univer¬ 
sity expending funds for the employment of a firm of Con¬ 
tractors in New York city to advise their Buildings |and 
Grounds Committee and requested the Treasurer to state a 
reason for such employment. The reply to this was that 
this firm was employed to “hold their Architect down on 
the use of expensive materials and construction of ithe 
buildings, as their Architect was inclined to be rather! ex¬ 
travagant”, and he gave as one illustration for the reason 
of employing this firm—the location of the Educational 
Classroom Building—which according to the studied 
plan of the campus and as formerly approved by the vari¬ 
ous commissions was to be located approximately 86 feet 
from the property line on Sixth Street, N. W. From lad- 
vice furnished by the contracting firm, it was decided! to 
relocate the west projection of said building at a pojint 
13 feet from the property line on Sixth Street, N. ^V., 
which locates the classroom building close to Ithe 
2207 passing traffic of a public street. 

“The Treasurer also stated that the Architect 
(Cassell) had failed to secure a credit to the University 
from the contractors (Consolidated Engineering Com¬ 
pany, Inc.) for this change, as he claimed this relocation 
resulted in less tunnel work than under the original loca¬ 
tion. This change was ordered after the contract for 
building had been awarded and after contractor had iiun 
his building lines and grades. j 

“From information submitted by the Architect, the 
Treasurer is evidently misinformed, as to any credit <fue 
the University, as the result of relocation of building las 
there is no credit due the University. See Exhibit F3. 

“Information relative to the relocation of this buildihg 
was submitted by Architect, the same being photostkt 
copies of correspondence, and estimates of cost, all indi¬ 
cated as Exhibits FI, F2, F3, F4 and F5. 

“It was learned that Mr. C. D. Brady of Hegemap- 
Harris Company has made various trips from New Yop:k 
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City to the University and that this firm has a resident 
representative, who is supposed to be at the University 
checking the construction. 

“From copies of correspondence on file in the office of 
the Architect at the University, it appears that the con¬ 
tracting firm of Hegeman-Harris Company was recom¬ 
mended in December, 1933, by Dr. Abraham Flexner, for¬ 
merly chairman of the Board of Trustees of Howard 
University and at the time an official of the Gen- 
2208 eral Education Board, to be awarded the construc¬ 
tion of all buildings at Howard University, on a 
plus fee basis. The Secretary of the Interior Department 
informed the Board of Trustees of Howard University 
that this was impossible as all construction at the Univer¬ 
sity payable from Federal funds must be awarded by con¬ 
tracts resulting from competitive bidding. 

“It is rather unusual for an educational institution to 
employ a contracting firm at a rather high fee for advice, 
to check their Architect and various contractors, after 
having received advice from outstanding professional ad¬ 
visers, the approval of the various Federal Government 
Commissions and Departments, and especially after the 
National Commission of Fine Arts in its eleventh report, 
January 1, 1926—June 30, 1929. (See page 165), makes 
the following comment: 

‘In conferring with President Mordecai Johnson, Sec¬ 
retary J. W. Scott and the Architect, Albert I. Cassell, 
on plans for a medical building and a women’s dormitory, 
the commission took occasion to commend highly both the 
character of the plans and the adequacy with which they 
were presented.’ 

“The above would indicate that the Architect was fully 
competent and that expenditure of funds in payment to the 
firm of contractors in New York City for advice was un¬ 
necessary. 

“Conclusions and Recommendations 

“The following recommendations are made by the 
220!) undersigned Engineer Examiner: 

“(1) That the requisition for payment of Febru¬ 
ary estimate in the sum of $40,354.92 to the Contractor, 
Consolidated Engineering Company, Inc., in connection 
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with the Educational Classroom Building-, P. W. A. Project 
No. 35, l)c accepted and approved and payment be made to 
the contractor, this in view of the fact that satisfactory! pro¬ 
gress has been made and that approximately 91% of ivork 
was completed at time estimate and requisition were;pre¬ 
sented. This recommendation is, however, subject to what¬ 
ever action the contracting officer (Secretary of the Interior 
Department) may decide to take, as item (b) ArtieU 16, 
Page fi of Contract (P. W. A. No. 51) indicates that thejcon- 
tracting officer, after 30'/ of the work has been completed, 
if he finds that satisfactory progress is being made, jmay 
make any of the remaining payments in full. 

“(2) That the requisitions for payments in the sumjs of 
$1,001 in connection with the Educational Classroom Build¬ 
ing, P. W. A. Project No. 35; $810 in connection with! the 
Chemistry Building, P. W. A. Project No. 32-34; and ^300 
in connection with the Power Plant, P. W. A. Project'No. 
33, to the Architect, Albert I. Cassell, be accepted and'ap¬ 
proved and payment be made to the Architect, tins in view 
of the fact that satisfactory progress has been made and 
that approximately 85% of work was completed at time 
estimates and requisitions were presented. This recom¬ 
mendation is, however, subject to whatever action the Uni¬ 
versity and the Interior Department may decide* to 
2210 take, as Arts. 10 of each contract indicates that ithe 
University at any time after 50 per cent of the wprk 
has been completed, if it finds that satisfactory progress 
is being made, may make any of the remaining partial pay¬ 
ments in full. 

“In reference to recommendations 1 and 2, the construc¬ 
tion of the Educational Classroom Building and the ser¬ 
vices of the Architect in connection with the three buildings 
have progressed more than 50% toward completion ajnd 
any partial payments made from now on, based upon ‘re¬ 
tention of 5% of estimated value of work performed should 
be satisfactory, as the amount to be retained for comple¬ 


tion on this basis each month will be more than sufficient! to 
cover the amount of work and services to be performed, j 
“(3) That in view of the unusual procedure of an edu¬ 
cational institution employing the services of a contracting 
firm in an advisory capacity at a large fee after havijig 
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been advised by Nationally known professional consultants 
and approvals made by Federal Commissions and Depart¬ 
ments, that this matter be placed before the proper authori¬ 
ties for investigation, as it is the opinion of the undersigned 
Engineer Examiner that funds are being expended un¬ 
wisely for such employment, this expenditure resulting in 
interference with the execution of approved general 
scheme of the university campus and non-coordination in 
connection with construction of the various Public Works 
projects at the University. 

“(Signed) Holland C. Buckley 

“Engineer Examiner.” 

2211 Mav I just add one word to that? 

After we made this complaint, Hegeman-Harris 
sent down Mr. Dawson to act as their man on the job. Mr. 
Dawson never said a word; he never bothered us. If Mr. 
Dawson was an architect or engineer he gave no indication 
of it because he spent most of his time in cold weather at 
the football games and in hot weather at the baseball 
games. 

By Mr. Magee: 

Q. Now, reference has been made by President Johnson 
to the Goff matter. Did you receive from the Secretary- 
Treasurer the action of the executive board on Mr. Goff’s 
payroll activities? A. Yes. 

Mr. Hayes. I object to this. We should not try each 
collateral issue that is raised. I object to this as immateri¬ 
al. Now we are going over the Goff case. 

The Court. It it the purpose to reiterate the testimony 
that was given in chief? 

Mr. Ma gee. The point was this. Your Honor looked at 
it. This finding came in one way and then thereafter it 
came in another wav. This is a change in the minutes of 
the executive committee which your Honor discovered— 

Mr. Hayes. What? 

Mr. Magee. Ilis Honor has looked at that and suggested 
that T just hold it for rebuttal in case the matter is denied. 

The Court. Let me see that. 

(Some documents were handed to the Court.) 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


The Court. I will permit it. You are going into these 
particular letters? 

2212 Mr. Magee. Just one. As a matter of fact, j can 
give them to the jury and the jury can read them] 

Mr. Hayes. I think it is fair to say that if they shjould 
go to the jury, then your Honor will allow an explanation 
on our side. j 

The Court. Yes. Of anything that has not already been 
gone into. 

By Mr. Magee: ! 

i 

(*>. Did you receive this? A. Yes. 

The Court. The Court will just take a stand on ithis 
proposition. The Court thinks there has been enough Isaid 
about the Goff matter for the jury to understand that there 
is a difference in opinion between the plaintiff and thej de¬ 
fendant that there has been sufficient explained to the jhrv. 
Therefore, the Court won’t permit these letters to go in. 

Mr. Magee. Let me ask you this last question: The pres¬ 
ident has testified you received some $86,001) in the last tlour 
contracts. Will you tell the jury just how much net you 
got out of these contracts when the work was completed? 

The Witness. When the work was completed aftejr a 
series of delays in getting my last money on the job o|ver 
the years, after it was completed 1 got nothing net. I jam 
out myself $12,000 which I am paying back by the mojnth 
now. 1 was forced to borrow in every way I could from one 
friend to pay another, and when I got through, I didn’t 
have anything, because there were these expenses, because 
we had not only the building itself but we had a force! to 
pay, and when we got through with the thing I had nothing. 
The library was worse than the chemistry building 

• i *— 

2213 and 1 made two plans for the library and I got paid 
for one. When it ended 1 was $12,000 in the hole and 

I am still in the hole in the whole transaction. 

Mr. Magee. That is our case. 

The Court. Do vou want to examine ? j 

Mr. Hayes. No questions. 

The Court. Is that all. j 

Mr. Magee. That closes the plaintiff’s case. 
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(The witness left the stand) 

*2214 In sin-rebuttal the defendant called H. 0. Hoag- 
land, who stated that he was the asst, general coun¬ 
sel in the General Accounting Office since it had been cre¬ 
ated. That he knew George B. Kennedy and when asked as 
to the so-called “Kennedy Keport” lie testified that same 
was a routine report in connection with the consideration 
of certain claims that Mr. Cassell had presented. That the 
Comptroller rendered a decision about July 15, 1937, and it 
seemed desirable to have an inquiry made as to why Mr. 
Cassell was occupying office space in the University free of 
charge and had no other office as architect and the Claims 
Division was authorized to get the aid of the Investigation 
Division to ascertain about the architect occupying space 
and about the claims pending. Witness stated that Mr. Ken¬ 
nedy was sent out to investigate the facts: Mr. Kennedy 
had numerous conferences with the witness and went di¬ 
rectly to Mr. Cassell and determined that the position of 
the Accounting Office was wrong and witness stated that 
the report was so biased that it was not given any credence 
in connection with the settlement of the claims because it 
was so obvious he had gotten his information from the man 
whom he had been sent to investigate. Witness further 
stated if he had made these documents public he had done 
so without authority and had no business to do so. 

Under cross-examination witness stated that the Comp¬ 
troller General's decision, with which he the witness had 
considerable to do, disallowed some payments. Witness 
was shown what he identified as a certificate of settlement 
at the General Accounting Office, which was a certification 
that a certain amount is due and was asked to compare 
same with the original decision. ITe then testified that he 
couldn’t say that all of the items were subsequently allowed 
but that he knew that most of them were. The witness 
stated that Mr. Cassell complained against the original de¬ 
cision and asked for a reconsideration and offered docu¬ 
mentary evidence from which many of the items were al¬ 
lowed. 

Thereafter under re-direct examination the following en¬ 
sued : 
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By Mr. Hayes: 

Q. Mr. Hoagland, with regard to what the Comptroller 
thereafter did, as far as the Kennedy report was concerned, 
that was repudiated and was never approved?! A. 
2215 Yes. 

The Court: He has testified to that. The Cjourt 
won’t permit that. He lias already given his information. 

Mr. Magee. 1 would like to offer in evidence the original 
opinion and the certificate of settlement. 

The Court: All right. j 

j 

(Mr. Magee handed a document to the jury.) 

Mr. Haves. Now there may be certain parts which hi my 
opinion are not admissible. There may be certain things 
which are not applicable. If it is a question of the decision 
which was handed down by the Comptroller, that is:one 
thing— 


The Court: (Interposing). The thing that the Courtjhas 
in mind is, and the Court may be mistaken about it, j but 
the Court understands this witness’ testimony is that ajfter 
that opinion was granted, a further investigation was njadc 
and many of these claims were allowed, but he is not in a 
position to say whether they were all allowed. 

Mr. Magee: That is correct. 

The Court: That being so, what is the necessity of any 
further documentary evidence. 

Mr. Magee: That is all right. 

Mr. Hayes: My only point is that I am trying not to} be 
led too far afield. We know what the testimony is, tjluit 
there were certain disallowances. 

The Court: As the Court understands it, counsel for |the 
plaintiff withdraws that offer. Is that correct? 

Mr. Magee: Yes, if he has any objection to it. It makes 
no difference to me and I will withdraw the offer. 

The Court: All right. The offer is withdrawn. 

Mr. Magee: That is all. i 


(The witness left the stand) 


2216 Dr Mordecai W. Johnson was recalled as a Wit¬ 
ness for and on behalf of the defendant and, having 
been previously duly sworn, was examined and testified 
further as follows: 
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Direct Examination 

Q. Doctor, there was testimony yesterday, I believe, 
about this budget proposition. There was testimony tend¬ 
ing to show that the assessed valuation of land and the im¬ 
provements of the individual land— 

Mr. Magee. Are you testifying or the Doctor? 

M r. Hayes. Neither of us has testified yet. 

The Court, lie is directing his attention to a particular 
subject matter. 

Mr. Magee. I apologize. 

M r. 11 ayes. Is there anything objectionable about that ? 

The Court. Proceed, Mr. Hayes. 

Bv Mr. Haves: 

• * 

Q. I was saying there was testimony tending to 
2217 show that as far as the individual lots were con¬ 
cerned and these various squares, that there was an 
amount fixed, coming under the square, but it had no rela¬ 
tionship with respect to the individual lots as to their ap¬ 
praised valuation or assessed valuation, rather, for the 
ground and for the improvement, and Mr. Cassell had en¬ 
tire control over what the prices were to be paid for these 
respective lots. 

Now, is that a fact? 

A. Neither of those is correct. 

The Court. Just a minute. 

M r. Magee. I thought this was gone into before. 

The Court. My recollection is, if I am correct, that all 
these details were gone into by Dr. Johnson when lie was 
on the stand before. 

Mr. Hayes. I think not. If I am not incorrect, my rec¬ 
ollection is that Dr. Johnson indicated that of these individ¬ 
ual plots or lots in squares that there was a question of the 
amount which Mr. Cassell had as the budgeted amount, 
which was agreed upon, and thereafter the only thing Mr. 
Cassell was called upon to do was to stay within that 
budget. I think we are entitled to show whether what Dr. 
Johnson said is correct, whether that was the arrangement 
as to whether it was based upon percentage or that sort 
of thing, and this angle was only brought out on yesterday. 

The Court. Well, I didn’t understand if Mr. Cassell 
when he testified whether he was in so far as the techni- 
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calities arc concerned, under the control of the Committee. 
I got the impression his testimony was that he was to go 
ahead and use his judgment and simply report from Itime 
to time. j 

2218 Mr. Hayes. That is just the angle we want to 
disabuse because he wasn’t allowed to just use his 

judgment. I think we are entitled to try to convince the 
jury as to that particular thing. 

The Court. How long would it take? 

Mr. Hayes. I hope not more than two or three minjites. 
The Court. Well, in view of the fact that the case: has 
taken four weeks up to this time, I will let von do anything 
that will only take two or three minutes. 

Mr. Hayes. That is a lawyer’s two or three minutes. 
The Court. The Court does not mean to hold you down 
to two or three minutes. | 

Mr. Hayes. I understand. 

! 

Bv Mr. Haves: 

w j 

Q. T)r. Johnson, in keeping with his Honor’s suggestion. 
T want to give you these instruments which 1 will ask to 
have marked by the reporter, and ask you to indicate in 
your own words and tell the jury the original setup and jany 
differences as indicated bv these documents. 

• j 

(Letter dated November 7, 1929, Dr. Johnson to Trcivor 
Arnett, was marked Defendant’s Exhibit 80 for identifi¬ 
cation.) 

(List of properties and prices was marked Defendant’s 
exhibit 81 for identification.) 

(Letter dated January 25, 1933, Edward C. Knousej to 
Cassell, was marked Defendant’s Exhibit 82 for identi¬ 
fication.) 

I 

A. The March 6 report of 1929 contains in its assessed 
value of the grounds and the assessed value of jthe 

2219 property, and in the March 6 report there are ojnlv 
three sections of property, square 3060, 3058, and 

3057. The total price of the property to be bought in thiese 
areas was based on a certain percentage of the assessed 
value of the ground and the buildings, 15 and 2/3 per cent 
of the ground and buildings. 
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The price of each property in that area ranged differ¬ 
ently without regard to the areas. In one area it ranged 
from 125 to 135 per cent; in another area it ranged from 
125 to 140 per cent; in another area it ranged to 156 2/3 per 
cent, but the average percentage of valuation of the prop¬ 
erties in general with the exception of corners and certain 
pieces was based upon this percentage of valuation. 

In square 3057, I got that last night and tested it, and it 
ranged actually to the valuation in that area and corre¬ 
sponded very accurately to the percentage for that 

2220 area. So, the first budget which was adopted, that 
was finally abandoned, was a budget based upon the 

valuation of the property at the rate of one hundred and 
fifty-two and two-thirds per cent of the assessed valuation 
of the land and the improvements on the land with certain 
modifications for unusual property by reason of being on 
the corner or for certain features that we knew about it. 

Now, the budget prepared on the basis is a budget rep¬ 
resented, T judge, on that chart although that chart has no 
date or any indication of the time when it was presented, 
but the Extension Committee agreed on this budget as being 
a complete revision of the limits to which it was, and that 
was followed. 

The real estate dealers were instructed to go out into 
each of these sections. Muir had square 3057. He was 
given these figures and told to go out and check these 
figures as to whether they were applicable. He went out 
and returned for us in the square the entire list like this 
indicating what he had found that certain properties should 
be bought for and indicating what he had found certain 
properties had been sold for in that area and he gave us an 
entire list of the probabilities and he had to bring that 
entire list to me for the Committee to determine whether 
it would now revise its budget in accordance with these 
figures. 

When the Committee determined that budget should be 
revised in accordance with these figures, then Mr. Cassell 
was informed that the real estate dealers in the area might 
make findings on this basis. Now, that was done. 

T realize in my opinion changed conditions would take 
place from time to time about this area, and I called 

2221 Mr. Cassell directly to get in touch with the real 
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estate dealers to have him make a resurvey of the hrea, 
and my file was replete with resurveys showing howj this 
was done. j 

There is a letter from Mr. Cassell dated January 28, |1933. 

By Mr. Magee: 

Q. 1933? A. Yes. He says, “In compliance with Section 
5 of your written request of January 5th, 1933, I have icon- 
ducted a resurvey of the properties on the minimum plan 
No. 1 with a view to discovering how much further we imav 
proceed with the purchases at this time.” 

Then he submits to me a list of properties with the price 
for each property and he encloses a letter from the real 
estate dealer making the survey, and the real estate dealer 
went over the entire area and set down opposite the price 
for each property and sent that to me through Mr. Casjsell. 

That entire list had to be gone over by the Extension 
Committee at my office before a single one of these proper¬ 
ties could be negotiated for on that basis. 

Now, Mr. Hayes has in his hand a letter going back to 
1930, and I will show you the process, but there never was a 
time in that entire project when the price of every property 
was not originally agreed upon in my office or in the Ex¬ 
tension Committee, and there was never any freedom! in 
Mr. Cassell’s hands to determine the price of property 
without consultation with the Committee and the Board of 
Trustees, and to show you they left no doubt about that, 
they actually passed an action on that. j 

Mr. Hayes. Will you mark these? 

2222 (Memorandum of properties to be acquired was 
marked Defendant’s Exhibit 83 for Identification.) 

(Minutes, Executive Committee, July 10, 1931, \\ L as 
marked Defendant’s Exhibit 84 for Identification.) j 

i 

(Recommendation, meeting of Board of Trustees, April 
14, 1931, was marked Defendant’s Exhibit 85 for Identi¬ 
fication.) ! 

(Minutes, Executive Committee, September 15, 1931, wins 
marked Defendant’s Exhibit 86 for Identification.) 

(Letter dated February 7, 1931, Cassell to Dr. Johnson, 
was marked Defendant’s Exhibit 87 for Identification.) 
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(Letter dated April 20, 1933, Cassell to Dr. Johnson, was 
marked Defendant’s Exhibit 88 for Identification.) 

By Mr. Hayes: 

Q. Now, just take these letters and go ahead. A. These 
letters indicate that this has been the constant practice 
on the part of the office of the president to do that. 

Here is a letter dated February 7, 1931. It encloses a 
detailed list of properties and the amount of money sug¬ 
gesting that we agree upon as the maximum to be paid, 
but the significant about this letter is in the second para¬ 
graph which quotes from a previous analysis or refers to 
it. He savs, “A review of this matter involves reference 
to my detailed analyses to you of February 8th and 

2223 13th, 1930,” which shows he is reminding me that 
we had in my office a previous analyses of the pro¬ 
posed prices of these properties up to the date of February 

8, 1930. In compliance with the report of the real 

2224 estate dealers, I am handing you the following sug¬ 
gested recommendations,” so that at all times in the 

office of the President there was a list of the properties to 
be bought including the maximum prices to be paid for the 
properties, and no piece of property was to be bought by 
the real estate dealers until that was agreed upon in the 
President’s office, who was the responsible managerial of¬ 
fice for this whole enterprise. That is where the respon¬ 
sibility rested. 

A statement in his letter to me of April 20, 1933, shows 
that he complied with my request in requiring a complete 
re-survev, so I had in my hand a complete re-survey of the 
property and the proposed price for each and every prop- 
ertv remaining to- be bought at this time. 

It is true, Mr. Cassell wanted to have a free hand, and on 
many occasions he acted as if he had a free hand, but the 
office of the President was the managerial office and it had 
the responsibility for the management of this real estate 
and the President and the Extension Committee were the 
responsible managers, but he thought they weren’t; so- the 
trustees under date of July 10, 1931, from the minutes of 
the Executive Committee meeting disabused his mind of 
that by passing an action. 



HOWARD UNIVERSITY VS. ALBERT I. CASSELL. jl567 

| 

By Mr. Magee: 

Q. Did you send him a copy of it? A. This is the action 
of the Board. 

Q. Did you send him a copy of it? 

Mr. Magee. What bearing does any secret action ofj the 
Board have as far as Mr. Cassell is concerned? 

The Court. That is a matter of cross-examjina- 

2225 tion. 

The Witness. “Upon motion, the following rbso- 
lutions were adopted— 

By the Court: j 

Q. What is the date of that? A. July 10, 1931. 

Q. What percentage of the property had been acquired 
at that time? A. I judge about two hundred pieces; of 
property had been bought at that time. 

I 

(Continuing reading): 

“Upon motion, the following resolutions were adopted 
by the Executive Committee of the Board of Trustees:: 

“1. That, all proposed contracts involving or relating 
to any building, construction, or land extension program 
in connection with Howard University, shall first be pre¬ 
sented for approval to the Board of Trustees of Howard 
University, or to the proper Committee thereof, before 
being executed.” 

No. 2 is not exactly pertinent, but I shall read it: j 

“That, the Architect of Howard University shall make 
monthly reports of progress of work on all construction 
programs being executed under the supervision of the Ajr- 
chitect, through the President to the Trustees, or the Exec¬ 
utive Committee, said reports giving detailed statements 
of the status of said work and the expenditure of all money 
involved in the transactions.” 

“3. That, the amount of money appropriated by tie 
Board of Trustees, or by the Executive Committee of the 
Board of Trustees, shall constitute the maximuin 

2226 amount to be spent in the execution of said contract. 
Revisions of said contracts shall not be entered into 

until the written authorization of the Board of Trustees, 
or of the Executive Committee, has been obtained.” 
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I want to emphasize, “that all proposed contracts in¬ 
volving or relating to any building, construction, or land 
extension program in connection with Howard University, 
shall first be presented for approval to the Board of Trus¬ 
tees of Howard University, or to the proper Committee 
thereof, before being executed.” 

By the Court: 

Q. Does the adoption of that resolution by the Committee 
indicate that in the acquisition of these hundred properties, 
as you have indicated, had been purchased at that time, that 
Mr. Cassell did act as he has testified he acted? A. No, it 
didn’t. It indicated he undertook to act that way although 
against his instructions, and in order that there might not 
be any doubt in his mind, the Trustees made it perfectly 
clear that the responsibility rested upon the Executive 
Committee of the Board of Trustees that it was the Ex¬ 
tension Committee who was to choose the real estate dealers 
and it was the Extension Committee who was to instruct 
the real estate dealers and the real estate dealers were to 
send their reports to the chairman of this Committee, and 
not a single piece of property was bought for this extension 
fund except by a complete process which passed through 
the office of the President of the University at least two 
times over his signature and the chairman of this Com¬ 
mittee. and the responsibility of the matter rested 

2227 upon the chairman of the Extension Committee from 
the verv beginning. 

» C7 r 1 

Bv Mr. Magee: 

Q. Did he have a copy of that? A. Well, Mr. Cassell 
protested against this action and his protest was considered 
at the next meeting of the Executive Committee and the 
Executive Committee was informed of his protest. 

Q. Do you have that protest? A. I have the minutes. 

Q. Do you have the protest? A. Give me the minutes 
and I will refer to it. 

2228 Mr. Hayes. The minute of April 14, I think, Doc¬ 
tor. 

The Witness. July 17 is what 1 am looking for, 
page 981 of the signed minutes of the Board of Trustees, in 
regard to the resolution of July 10, 1931, which says that— 
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“A communication addressed to the president of the 
University by the University Architect, Mr. A. I. Cassell, 
was read with reference to the resolution adopted by jthc 
Executive Committee at the meeting* held July 10, ltj>31. 
The secretary-treasurer was directed to advise the Uni¬ 
versity Architect that— 

“ ‘The Executive Committee has given due consideration 
to all of the comments contained in vour communication 
and that the committee reaffirms the resolutions which were 
passed, and which have been sent to you for your informa¬ 
tion and guidance.’ 

“The secretary-treasurer was also directed to advise the 
University Architect : 

“ ‘That the Executive Committee regrets to be obliged 
to advise that due process requires that all matters to cotne 
before the Executive Committee are within the general reg¬ 
ulations of the Board. The Executive Committee of t|he 
Board regrets to be obliged to advise the University Arch¬ 
itect that all communications for the Executive Committee 
shall reach the Executive Committee through the president 
of the University, and not through individual members of 
the Board. Further, that the due process referred to jin 
the above provides the right of appeal.’ ” 

So that, as I indicate, the Executive Committee of the 
Board left no doubt as to what it wished Mr. Casshll 
2229 to understand, and it further, at the same time, au¬ 
thorized the president of the University to secure an 
expert real estate counsellor to help the committee In the 
discharge of its duties. 

The Court. That has been testified to. 

The Witness. No, sir; T beg your pardon. 

Mr. Hayes. I do not think there has been such testi¬ 
mony, your Honor. I 

The Court. All right. Proceed. 

Mr. Hayes. If your Honor has a recollection that there 
has been, it may very well be. There are lots of incidents 
that I may have missed in trying to check these exhibits. If 
it has been testified to, I do not want to repeat it. 

The Court. The Court is not going to cut you off; I dijd 
not mean that. But let us assume, now, that 100 parcels 
of land were acquired. As 1 remember the testimony, while 
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Mr. Cassell was actively connected with the matter, there 
were only 105 all together. Is that correct. 

Mr. Magee. One hundred and seven, your Honor. 

Mr. Hayes. At the time Mr. Cassell made his report? 
Is that what you mean? 

The Court. Yes. My recollection was that it was 105, 
but if it is 107, all right. But the question would not have 
much relation to this particular inquiry. 

Mr. Haves. It might reflect as to what Dr. Johnson has 
indicated. 

The Court. I am not going to stop you. Go ahead. 

The Witness. What I am saying is that this is the under¬ 
standing that prevailed from the beginning, and that this is 
a reaffirmation of that understanding when that un- 
2230 derstanding appeared to be misunderstood. 

The minute that I have reference to now is that of 
April 14, 1931, which represents that the president of the 
University, with the advice and consent of the Executive 
Committee, “be and hereby is empowered to employ a ca¬ 
pable real estate counsellor of wide experience and estab¬ 
lished integrity, at a fee acceptable to the Executive Com¬ 
mittee of the Board, whose advice may be made available 
regarding any and all of the properties to be recommended 
for purchase by the committee.” 

By Mr. Hayes: 

Q. Xow, Doctor, directing your attention to the minute 
that was testified to on yesterday, of August 11, 1933, I will 
turn to that minute, sir, and ask you to explain what was 
the matter under discussion at that time and what the ref¬ 
erence is that is there made. A. First of all, I would like 
to say with regard to that covering letter which was ad¬ 
dressed to all members of the committee, including Pro¬ 
fessor Hart, that that of course is no indication that 
Professor Hart was present. 

Mr. Magee. Just a minute. If the letter was sent to 
him, how can he testifv that that is no indication that Pro- 
fessor Hart knew what was in it? 

The Witness. I didn't say that. 

Mr. Magee. He is now testifying that Mr. Hart had no 
indication— 
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The Witness. I did not sav that. 

W I 

Mr. Magee. You started out to sav that. 

° » 

The Witness. No, I did not. I beg your pardpn. 

2231 The Court. What did you mean to say? 

The Witness. Mr. Magee presented this miniite 
in its separate form with a letter addressed from the office 
of the secretarv-treasurer, and in this letter it indicated 
that the minute went to Professor Hart. Now, the minutes 
of that meeting state that Professor Hart was in Europe. 
The fact that that minute was sent to Professor Hart is jno 
indication whatsoever that— 

The Court. You can testify, of course, that he was jin 
Europe. But the jury would be the ones to reach a con¬ 
clusion as to whether he got the letter, and not you. 

The Witness. I will just simply state, your Honor— j 

Mr. Hayes. His Honor has indicated that the testimony 
that the man was in Europe is in. We can leave it. 

The Witness. It was a routine matter in the office jof 
the Secretary that when a minute of a board meeting comjes 
out the stenographer sends that minute to every member pf 
the committee, no matter where that member is. That [is 
part of his duty. 

Now, with regard to the action of this committee, aftpr 
discussion it was voted that the chairman of the Buildings 
and Grounds Committee and the president of the Univej*- 
sitv take over all materials of the Universitv Architects 
office, and that it be referred to Dr. Tobias, Chairman of 
the Finance Committee, the treasurer, in consultation with 
the president of the University, and Mr. Cassell, as a conji- 
mittee to recommend to the next meeting of the Board Of 
Trustees, after actual investigation an equitable settlement 
of any financial questions which may arise with regard 
thereto. 

2232 Now, a person not knowing what that referred t(j>, 
or even reading it inside the University and nojt 

knowing of the actual circumstances, might interpret this 
to be the appointment of a committee on Claims. But the 
fact is that Mr. Cassell’s claims did not come in until Oc¬ 
tober 21, 1935. This is a meeting— 

Mr. Magee. If your Honor please, the witness is testify¬ 
ing exactly contrary to the record. These claims had beeb 

i 

! 


i 



1572 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


in before various members. Their own records show it. 
They were referred in the year 1933 to one committee, and 
referred to another; and then he says the claims did not 
come in until October 21, 1935. 

The Court. Has not all this been testified to? 

Mr. Magee. Yes; over and over again. 

The Witness. Xot these. 

Mr. Haves. On vesterdav I asked leave of vour Honor 
• » » • 

to bring this in, because of Mi'. Magee’s interpretation of it. 

The Court. All right. 

The Witness. This particular minute refers to a par¬ 
ticular thing, namely, that when Mr. Cassell’s physical of¬ 
fice is moved from the campus, this committee will adjust 
any financial claims in connection therewith. And that was 
due to this reason, that some of the equipment in the office 
had been purchased by Mr. Cassell; some of the equipment 
in the office had been purchased by the Board of Trustees. 
The trustees anticipated that, in the matter of the division 
of this equipment and materials at the close of this period, 
there might be some difficulty in adjusting items. So that 
this committee, when they took over these materials, 
2233 would take into account these difficulties and would 
recommend to the next meeting of the Board anv 
financial adjustments involved. The next meeting of the 
Board was due to come in approximately two months. So 
it gave them a very brief time to adjust a very simple 
matter, namely, the physical claims involved in the move¬ 
ment of Mr. Cassell’s physical office. 

By Mr. Hayes: 

Q. Did that minute have anything to do with the so- 
called extension fund claim? A. No. 

Q. Did the committee have anything to do with that, sir? 
A. Yes; in the sense of a backward look. This was the 
meeting at which the final agreement was made as to 
whether we were going to pay Mr. Cassell the $83,000 
which he had presented claim for with regard to these 
major contracts. Before this meeting had taken place, 
agreement had been arrived at that we would pay him $83,- 
000 instead of a sum some thirty thousand dollars or more 
less than that, which would have been the normal payment 
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if the trustees had stuck to the percentage method of jar- 
riving at its contracts. 

Mr. Hayes. That has been gone over. T did not antici¬ 
pate that the answer would take that course. 

The "Witness. It was not specifically referred to, tljiat 
I know of. j 

i 

Bv Mr. Haves: 

♦ V 

j 

Q. Just one further comment, Doctor. There has been 
frequent mention by Mr. Cassell of the contract of Febru¬ 
ary, 1924, which he said gave him some rights. Will you 
explain what that was? A. On February 8, 1924—+ 
2234 Mr. Magee. He is now asking, your Honor, about 
what happened in the University in 1924. 

The Court. It may have some connection. He may hajve 
some explanation for that, T do not know. If he has not, 
it will go out. 

The Witness. I have to explain, your Honor, for the 

reason that I am called upon by the trustees to defend 

Howard Univcrsitv against two suits bv Mr. Cassell in tjie 

* *■ * # 
amount of $400,000 damage, based upon that claim— 

The Court. That is not proper. The jury will disre¬ 
gard that. It will be stricken from the record. 

Mr. Hayes. If your Honor please— I 

The (hurt. No. You have asked him about a matter of 
1924. It is out of the question. The court has been very 
careful to keep anything of that kind out of the case. 

Mr. Hayes. I would not have attempted it except for this 
situation. 

The Court. I am not criticising anvbodv. I am just sav- 

~ * •• • ' * | 

ing that that testimony will have to go out of the record. 

Mr. Hayes. I will not ask anything further of this wit¬ 
ness. your Honor. 

Cross Examination 

Bv Mr. Magee: 

v C_’ l 

Q. Now, Doctor, would you say that the testimony voii 
have given us— 

Mr. Hayes. May T ask one further question, your Honor:? 

The Court. Certainly. Go ahead. 

* 
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2235 Direct Examination—Resumed 

Bv Mr. Haves: 

« • 

Q. With respect to this so-called Buckley report which 
has been offered in evidence, will you tell me, sir, what the 
two things were that were determined by that report? 

Mr. Magee. The report speaks for itself. 

The Court. On the face of it your question is objection¬ 
able, because the question appears to ask for an interpreta¬ 
tion of the report. 

Mr. Hayes. The only thing 1 have in mind is this. The 
report has been offered. He simply offered it; he did not 
read it. That gives him an opportunity to comment on it, 
and he comments on it before the jury. I do not want to 
be put in the position of having that report in evidence and 
be precluded from saying anything with respect to it be¬ 
cause it has not been read. It was for that reason that I 
asked the question. I would like to ask him specifically with 
respect to that report. It has been written and nothing has 
been said about it except to offer it. 

The Court. Why can you not take the report and read 
it yourself between now and the time you argue the case, 
and if there is anything that you think the jury’s attention 
should be called to, it can be done. 

Mr. Hayes. I have read it, but I think there are things 
with respect to that report that the jury ought to know. 

The Court. Whv do vou not refer to them when vou are 
• » * 

arguing the case, whatever you think they ought to know 
about it ? 

Mr. Hayes. The simple reading of it leaves out an 

2236 element that is tied in with the testimony that has 
already gone in here, so far as the case is concerned. 

I have reference to two things, on the alleged withholding 
of a percentage of Mr. Cassell’s money. Much reference 
has been made, also, to reports on the question of the Hege- 
man-Harris situation. It occurred to me that both of those 
situations were such things as Dr. Johnson would be able 
to testify to. In other words, my point is this— 

The Court. Has not Dr. Johnson testified fully about 
Hegeman and Harris? 

Mr. Hayes. I do not know that he has answered this 
situation that I have in mind. 
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The Court. Go ahead. 

The Witness. There are two things with regard to;the 
Buckley report— 

The Court. That you want to comment on, you meaii? 

The Witness. Yes, sir. 

The Court. Proceed. 

The Witness. The report itself deals with two things. 
It deals with adjustments on several contracts. In every 
case where it deals with these contracts the report is i de¬ 
signed to have the Secretary of the Interior cause Howard 
University to abandon its right provided in the contract to 
withhold 10 per cent of the fees as a protection to itself 
until the project has ended. 

The Court. That certainly was testified to. 

Mr. Hayes. If your Honor please, there has been testi¬ 
mony by Mr. Cassell with respect to this five or ten per 
cent. The only reason I felt constrained to have 
2237 testimony with respect to the comments that Pr. 

Johnson has just made is that the report of Jlr. 
Buckley emphasizes, by underscoring of the words, tjiat 
there is something that the University may do. 

The Court. All right. j 

The Witness. Mr. Buckley in this case does not ar^ue 
that the University is obligated to pay these extras, these 
bills under the contract. His entire argument is addressed 
to the proposition— 

The Court. Is not the witness making an argument? j 

The Witness. That is a fact, vour Honor. 

7 * • 1 

The Court. Is not that something for your counsel l i 

The Witness. T ought to be permitted to read it, th<*n, 
Mr. Hayes, because it ought to go in. 

Mr. Haves. I am satisfied that it is sufficientlv in. 

* • 

The Witness. I will speak of the second thing, tluj*n, 

Mr. Haves. The second thing is that this report speaks 
against the employment of Hcgeman-Harris. Not only <jid 
this report have no effect with the Secretary of the Interior, 
in that the Secretary of the Interior never insisted th|at 
Howard University cease to employ liegeman and Harris 
but, on the contrary, seeing that Howard University wjas 
determined to have inspection of these buildings in addition 
to the inspection provided by the Architectural Office, tjie 
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Secretary of Interior himself finally sent an inspector of 
his own; and this inspector, on the Chemistry building 
alone, at the end of the time when the building was finished, 
after careful inspection had been going on all along, found 
more than a hundred— 

Mr. Magee. I object. 

2238 The Court. An official report can be used. That 
is the reason I have allowed these other reports to 

be used. But a statement of what a report contains, an 
oral statement, would not be evidence, and over objection 
I will have to sustain the objection. 

Mr. Hayes. I do not do this with any idea of prolonging 
the matter in any way, but we will reserve the right simply 
of showing the report itself. 

That is all. He is your witness. 

Cross Examination—Resumed 
By Mr. Magee: 

Q. Now, Dr. Johnson, would you say that the testimony 
that you have given here this morning is as accurate as 
your statement that you first made that you acquired prop¬ 
erty— 

The Court. You cannot ask a witness a question of that 
kind, Mr. Magee. 

Mr. Magee. May I apologize, your Honor. 

Bv Mr. Magee: 

Q. Did you not testify that you were limited to acquisi¬ 
tions in three squares? A. In the beginning, sir, we were. 
We requested of the General Education Board and the 
Julius Rosenwald Fund a certain sum of money to acquire 
properties in Squares 3058, 3060 and 3057, and after we had 
gone over there we made a further request of the General 
Education Board and included other properties. 

Q. Now, Doctor, you have changed your testimony con- 
side rablv since vesterdav, have vou not? 

Mr. Hayes. I object to that, if your Honor please. 

2239 The Court. That is not proper. You can ask him 
whether or not he said so and so yesterday. 

Mr. Magee. I apologize. 
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By Mr. Magee: 

Q. When you were on the stand last you testified that 
the March report was a budget, did you not? A. Certainly, 
sir. 

Q. Now you come in and say this morning that tlicj bud¬ 
gets are made up by re-survevs that Mr. Cassell blade 
from time to time and that were submitted to the commit¬ 
tee. A. I do not withdraw at all from what I said, i The 
March (i report is a budget, both to the General Education 
Board and to the University, because it is built upon a 
definite percentage relationship between the properties in 
that area as assessed, and the amount of money which we 
intended to pay for them; and that percentage was 152.2 
per cent. And here it is (indicating) over Mr. Cassell’s 
signature under date of November 2, 1929, in which jit is 
stated that, using as an average 152.2 per cent of the as¬ 
sessed values as a basis, our detailed property survey of 
March, 1929, and our application of April 24, 1929J set 
forth the estimate, etc. I 

Q. Did 1 understand you to say before that if you >jveiit 
over the budget on these items you were going beyond! the 
authority given in spending the money which had been 
allotted? A. In the beginning, yes, sir. But I have testi¬ 
fied that we soon found we had to abandon that budget, 
and that we abandoned it in purchasing and in requesting 
further monevs. One of the reasons whv we abandoned it 

1 V 

was that we learned from both our experience bud 
2240 the experience of the Government that we could!not 
get any properties in that area under 175 per ('rent 
of the assessed value, and we did not have to wait tojget 
it from the Government. The very first comprehensive 
survey of the possibilities of the situation, made by jthe 
Muir Company, indicated that properties which we thought 
we could get for $4,500 could not be had for less tljian 
$6,000. So we had a comprehensive survey of the situa¬ 
tion, and the Muir properties, which were bought vpry 
swiftly, in about 90 days, were bought upon a totaj revision 
of the budget, a comprehensive revision agreed upon! in 
advance before the options were let. 

Q. Suppose I were to tell you that there was nevet a 
single option let in that area? A. There were plenty of qp- 
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tions let, Mr. Magee. The very lirst report that went to the 
General Education Hoard and the Julius Rosemvald Fund 
was not a report of purchases, but a report of options. 

Q. Could you produce a few options:’ A. Yes; 1 can pro¬ 
duce plenty of them. 

Q. I would like to see a few options that were taken in 
connection with the extension fund. 

Mr. ITayes. Do we agree on what options are? 

Mr. Magee. He is a real estate expert and has testified 
as to the character of the services performed, for hour after 
hour. 

The Witness. Our very first request of the General Edu¬ 
cation Hoard and the Julius Rosemvald Fund was for a 
sum of money for options. The very first suggestion Mr. 

Rosemvald made was that “You go ahead and get 
2241 some options.” The correspondence will show that 
the first $40,000 we asked for was for options. 

The Court. My recollection is that what you are speak¬ 
ing of as options have been spoken of heretofore as down 
payments. 

Mr. Hayes. I do not know what is in the minds of these 
two gentlemen, but it occurred to me, just as it occurred to 
your Honor, that one was talking about one thing and the 
other about another thing. 

Mr. Magee. As a matter of fact, there never was an op¬ 
tion taken in this program. They went ahead and pur¬ 
chased the property after they got the money. 

The Court. There has been testimony ns to down pay¬ 
ments. There may be a confusion there between options 
and down payments. 

The Witness. If you will give me the first fourteen items 
of the extension fund out of your own exhibit T will show 
you what T mean by options. 

The Court. Does it make any difference? 

Mr. Hayes. Xot the slightest, your Honor. I don't know 
of any way to stop it. 

The Witness. Hei*e is the extension fund check-up. 1 
have it. Here is one for $750. You can go in there and 
find plenty for $100, $200, $500. There was not a single 
property in that area that could be bought for less than 
three or four thousand dollars, and most of them as much 
as $6,000 to $40,000. 
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Mr. Hayes. I think that means a down payment, j 

Mr. Magee. Certainly. 

By Mr. Magee: 

Q. Now, you said that the absolute control; over 

2242 the real estate agents, the choosing of them anil giv¬ 
ing them their instructions as to their dutiesj, was 

under the control of the Extension Committee? Aj. Ex¬ 
actly, sir. Never otherwise; never. 

Q. Full control? A. Complete control. 

(,). Complete control? A. There was a liaison officer be¬ 
tween those real estate agents and the Extension Commit¬ 
tee, except in those cases where the Extension Committee 
sent Mr. Cassell himself personally to Dr. Kelly Miller, Dr. 
Cook, Dr. Sterling Brown and other members of ourj own 
staff to save them from having to pay commissions because 
they were members of the staff of Howard University, j 

Q. So that your testimony when the case opened,! that 
the Extension Committee had no authority to hire jtliese 
men and pay their compensation, is now changed? 

Mr. Hayes. I object to that. There is no- such testimony 
in the record. 

Mr. Magee. That is all I want to ask. 

The Court. Dr. Johnson was placed on the stand ak the 
second witness by the plaintiff. Tt has been so longi ago 
that it is sort of like a romance, but I think lie was placed 
on the stand by the plaintiff at one time. 

Mr. Magee. That is right. 

The Court. We have all gotten older and wiser spnee 
then. Whether he was asked that question at that tinje* or 
not I do not know, but the court really thinks it is imma¬ 
terial. 

Mr. Magee. That is all I have to ask the witness, 

2243 your Honor. 

Mr. Hayes. That is all I have to ask. And I Sup¬ 
pose that everybody will be disappointed to know that that 
closes the testimony for the defendant. j 

The Court. I am going to- cast the first ray of sunshine 
that I have been able to cast to the jury. You are excised 
until Monday morning at 10 o’clock. 

i 

(The jury withdrew from the court room.) 
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The Court. We will take a recess until half past 1. 

(Whereupon, at 12:15 o'clock p. m., a recess was taken 
until 1:30 o'clock p. m. of the same day.) 

2244 After Recess 

The proceedings were resumed, pursuant to the recess, 
at 1:30 o’clock p. m. 

The Court. Very well, gentlemen. 

Mr. Hayes. Shall we proceed? 

The Court. Yes. 

Motion for Directed Verdict on Rehalf of the Defendant — 

Renewed. 

Mr. Hayes. Your Honor, 1 think the first thing for me 
to do is to renew my motion made at the end of the plain¬ 
tiff’s case. To that end, I suppose that since at that time 
I attempted in some detail to go into the authorities as 
well as the question, I might merely indicate to your Honor 
my renewing of that motion; because, as I understand it, 
we are required so to do under the rules with respect to the 
urging of it, in the event that we desire or should it become 
necessary to go to the Court of Appeals. 1 understand that 
a motion made at the end of the plaintiff’s case and not 
renewed would be unavailable, your Honor. 

Also, 1 am mindful that the whole matter might be made 
a matter of law for your Honor’s determination; and T 
want to know what your Honor’s position would be. In 
the event that were Mr. Magee's attitude, I should want to 
know, before T renewed that motion, whether or not it would 
be your Honor's attitude to do what the rules provide, that 
is. to allow the matter to be submitted to the jury and with 
the reservation that your Honor might pass on it. 

2245 If that is the situation and if that is your Honor's 
attitude, I want to know that before I make any mo¬ 
tion. and want to make that reservation. 

The Court. To do what ? 

Mr. Hayes. As I understand it, the rules provide that 

where there is a motion for directed verdict, the Court mav 

* 

reserve passing upon it, and submit the matter to the jury. 
Of course, your Honor is allowed to pass upon it; but. 
within vour discretion, vou arc allowed to allow the matter 

• 7 • 
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lo go to the jury, and retain the discretion to pass upjon the 
motion, so that if the matter goes to the Court of Appeals 
there will not be the matter of going all over this} case, 
which involves three or four weeks. 

1 say this to your Honor because in discussions bcjtween 
ourselves there has been some indication by Mr. Magdc, and 
I do not know whether he stated that facetiously. If he 
is sincere about it, F would want to know what your Honor’s 
position would be. 

Mr. Magee. Your Honor, under the procedure injforce 
prior to the adoption of the new rules of procedure, Where 
one parly moved for a directed verdict and the other party 
concurred in that motion—that is to say, where the jother 
party also filed a motion for a directed verdict—the pffect 
was to place all the issues of law and fact upon the Cjourt; 
but T think under the present rules that is not the law.! 

Rule 50(a) states the following: 

“A party who moves for a directed verdict at the close 
of the evidence offered by an opponent may offer evidence 
in the event that the motion is not granted, without having 
reserved the right so to do and to the same ektent 
224 fi as if the motion had not been made.” 

I may be utterly wrong about it. j 

The Court. What, rule is that? j 

Mr. Magee. That is rule 50(a), your Honor; and it goes 

on further, and savs: 

• ! 

“A motion for a directed verdict which is not granted is 
not a waiver of trial bv iurv”. 

i 

So I think the law which we had in force here, priojr to 
the adoption of the new rules, has been specifically altered 
by that very rule, particularly the second sentence of it, 
your Honor; because the effect of joining in motions, before 
the adoption of the rules, was to waive a jury trial. How¬ 
ever, the rule says that does not happen when you fi)e a 
motion for directed verdict. 

So T do not think my joining in the motion would make 
auv difference. Your Honor could overrule both motions, 
and could submit the case to the jury, just as your Honor 
saw fit. i 


i 
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I am perfectly willing to have your Honor decide the case, 
if that is what Mr. Hayes wants. 

Mr. Hayes. You apparently misunderstand me entirely, 
both as to my motion and as to that. 

(The documents were examined by the Court.) 

Mr. Magee. I might add this thought: I have a vague 
recollection of reading in the Cleveland proceedings, where 
they discussed this rule, that the purpose of the rule was to 
abolish that old waiver of jury trial when motions for di¬ 
rected verdict were filed. My recollection is vague on that, 
but if your Honor will examine volume one I think he will 
find that discussion did take place. I think Dean 
2247 Clark was the one who discussed the operation of 
the rule. I mav be wrong on that, but that is mv 
recollection of it. 

The Court. What is the suggestion made to me regard¬ 
ing how this matter is to be handled? 

Mr. Hayes. The only thing that I was attempting to do, 
if your Honor please, was to get your Honor’s reaction to 
the rule which Mr. Magee has read. I have never conceived 
it as being exactlv the wav in which he savs. For instance, 
it has always been my understanding that the question of 
the joining in a demurrer to evidence, or a motion for di¬ 
rected verdict, as they are called, amounted simply to the 
fact that each side was then agreeing that the Court might 
pass upon it as a matter of law; and whereas he says that 
that was taken as not waiving a jury trial, the decisions I 
have read have been that that was a waiving of or an inter¬ 
ference with one’s right to trial by jury. 

Therefore I want to know whether or not your Honor an¬ 
ticipates accepting that theory or whether or not—as the 
indications might also be—that if we were, for the sake of 
the statement at this time, joining in this motion, and if we 
were to join in the motion, your Honor might then feel that 
avoided presenting the matter to the jury for its determin¬ 
ation. 

If your Honor says that that is not your interpretation of 
it and that your Honor would not intend so to do, then I 
would want to renew my motion, in the event it would be¬ 
come necessary to take this to the Court of Appeals. 
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The Court. Well, there is nothing: in the rules to indicate 
that. The rules say just the contrary (reading): 

i 

“A motion for a directed verdict which is not 
2248 granted is not a waiver of trial by jury even though 
ail parties to the action have moved for directed 
verdicts.” 

That is what the rule says. 

Mr. Hayes. Well, perhaps my interpretation is a bit 
different from what your Honor and Mr. Magee both $ay. 

I am perfectly willing to be guided by that interpreta¬ 
tion; because 1 take it that you both mean that the review¬ 
ing of it would resuit in nothing, so far as taking it away 
from the jury is concerned? 

The Court. That is right. 

Mi-. Hayes. Therefore, I simply go through the fornjiali- 
tv of renewing mv motion. I sav “formalitv” because 1 
take it that your Honor’s ruling at the end of the plaintiff’s 
case, particularly on the statute of limitations, would still 
be your Honor’s thought with respect to it; because your 
Honor indicated the specific thing that you felt kept ;the 
statute from running and said, as 1 remember it, that with¬ 
out the necessity of passing on the other things the fact;re¬ 
mained that there had been these consultations with ithe 

I 

auditor and that those consultations were in the naturej of 
the type of employment that he had always had and that 
he had always been required to support his reports wjitli 
the auditor and, therefore, you felt these conferences vlith 
the auditor—which admittedly, according to Mr. Popje’s 
testimony, went into the last part of July—were of shell 
character as would avoid the running of the statute. ! 

i 

The Court. That is not contradicted anywhere, is it ? j 

Mr. Hayes. 1 was about to sav that, that not having bejen 
contradicted by the testimony, I take it that your Honor’s 
ruling would still be as it was, at the present time? 
2241) Tlie Court. It does not leave anything, from the 
Court's standpoint, to submit to the jury on a ques¬ 
tion of fact. If that had been contradicted, it would raise tjlie 
question of alternative instructions to the jury: If you be¬ 
lieve that was a fact, then the statute of limitations djid 
not run: and if you believe it is uot a fact— 
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Mr. Iiaycs (interposing). No; T mean only that the de¬ 
fense was not of such action as amounted to affirmative 
steps taken as to avoid the statute. 

Now vour Honor bv vour ruling indicated that vou felt 
that was not correct but that, on the contrary, you felt that 
the fact that he did these things with the auditor was, of 
itself, sufficient to toll the running of the statute because if 
those things were done in July and the case was filed June 
4, 1936, the three year period would not have been violated. 

As I sav, we have no testimonv to offset that; it is not 
our theory that we attempt to offset that by testimony. We 
are accepting that as a fact. Our position is based on the 
legal proposition which your Honor has already ruled 
against. Your Honor has ruled against that, and therefore 
I say there would be no purpose to renew the motion, un¬ 
der the statute of limitations, and on which your Honor 
has already ruled. 

I feel that at this time T should again urge upon your 
Honor the point that there is nowhere in the testimony, in 
my opinion, I say respectfully, anything that would evi¬ 
dence any action by the defendant, Howard University, as 
a corporation, either by way of affirmative action or by way 
of anything that would amount to acquiescence, that would 
justify this claim either on the theory of an actual, ex¬ 
pressed contract or on the quantum meruit theory 
2*250 upon which, I understand, the plaintiff is also ad¬ 
vancing. 

As T say. we respectfully suggest that there is no action 
on the part of the defendant corporation or anyone by 
whom it properly was bound that would justify the sug¬ 
gestion of either a specific contract or of work done on the 
theory of quantum meruit, for which the defendant could 
be held responsible. 

Therefore, as I said to your Honor, T renew the motion 
made at the end of the plaintiff’s case, on the two grounds 
that have been indicated. 

The Court. The motion is overruled. 

Consideration of Requested Instructions. 

The Court. Now, gentlemen, have you exchanged your 
p ravers? 
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Mr. Magee. Yes, your Honor. 

Mr. Hayes. Yes, your Honor. 

Mr. Magee. May it please the Court, I am going to 
withdraw several of these, as we arrive at them, because 
several of the issues have been taken out. As we go ajlong, 
I will indicate the prayers I desire to withdraw. 

Here are my original prayers (indicating). 

The Court. Have any of them been withdrawn ? 

Mr. Magee. T can go through them and mark the opes. 

The Court. First withdraw the ones that you ar<j? not 
now interested in. 

(The prayers were examined by respective Coun¬ 
sel.) | 

Mr. Magee. 1 am withdrawing the last two prajvers, 
your Honor, number 14- and 15. T am just removing those. 

The Court. Let me have the prayers on both dides, 
2251 if you please. 

(The prayers wore handed to the Court.) 

Mr. Magee. I have withdrawn the last two, your Hdnor; 
T have just taken them off, so you will not have to pav| any 
attention to them. That is number 14 and number 15.! 

With respect to number 1,1 suppose your Honor willjtake 
the position that there is some dispute of fact in the <j*ase, 
so that you will not grant that. 

The Court. Let me read them over, please. 

Mr. Magee. Yes, your Honor. 

! 

(The prayers were examined by the Court.) 

Mr. Magee. Some of the prayers, your Honor, in yiew 
of the fact the Court has indicated we should cover! the 
whole scope of the case, I thought I should put in there 
just in order to be comprehensive—such as our prayer num¬ 
ber 2. 

(The prayers were further examined by the Court.) j 

The Court. The Court is inclined at this time, subject 
to argument, to grant the plaintiff’s prayers numbers $, 5, 
and 10. 

As far as the Court can see, the word “and”, which is 
the fourth word from the end of the fourth line from! the 
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bottom, ought not be in there; there ought not be any 
“and” in there; in other words, I think it should read in 
this way (reading) : 

“as conceded by the defendant through his counsel in 
open Court, have no connection”. 

The “and” does not belong in there, does it? 

Mr. Magee. That could very well come out, your Honor. 

The Court. What do you say, Mr. Magee? 

Mr. Magee. That could very well come out. 

2252 The Court. Very well. That would be the third— 
and the fifth, tenth and eleventh. The Court thinks 

that the lirst, the fourth, and the twelfth should not be 
granted. 

Now, then, the Court does not think the second prayer is 
good law. It unduly accents the plaintiff’s burden. Of 
course, you might say that the Court should not object to 
that; but it seems to me the Court should object to it. In 
the matter of introducing prayers, as a matter of fact, it 
is the defendant’s burden to see that the matter of prayers 
is correctly taken care of, and that is not on the plaintiff. 

Mr. Magee. I agree wholeheartedly to that, and will 
withdraw it. 

The Court. Yes; just mark it “withdrawn”; because it 
is not your duty to see that they are taken care of. 

Mr. Magee. Thank you, your Honor. I will withdraw 
that. 

The Court. The ninth prayer reads this way (reading): 

“The jury are instructed as a matter of law that if they 
find by fair preponderance of the evidence that the plaintiff 
performed services as agent for Howard University from 
July 1, 1929, to June 15, 1933, and further find the plain¬ 
tiff was not in fact a full-time salaried employee of the de¬ 
fendant, Howard University, then their verdict must be 
for the plaintiff in such sum as the jury finds was agreed 
upon,”—et cetera. 

Well, the Court thinks that that is placing too much of 
a burden upon the plaintiff. A man might be a full-time 
employee— 

Mr. Magee (interposing). With your Honor’s permis¬ 
sion, I should like to withdraw number 9; because 1 

2253 think it is covered— 
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The Court (interposing). A man might be a full-time 
employee and still be employed by his employer to do extra 
services. 

Mr. Magee. 1 appreciate that. It is misleading. 

The Court. Let us assume now that he was a full-time 
employee, as an architect— 

Mr. Magee (interposing). Yes, your Honor. 

The Court (continuing). —and then the University 
wanted him to do this extension work, which is not archi¬ 
tectural work at all. 

Mr. Magee. Exactly. 

The Court. The mere fact that he was a full-time (em¬ 
ployee would not mean that he could not be paid for the 
other service. 

Mr. Magee. You are absolutely right about that, your 
Honor. 

The Court. I ought not sit here and, just because you 
offer a prayer which places too great a burden upon you, 
in the Court’s judgment— 

Mr. Magee (interposing). Thank you, your Honorj; I 
should like to withdraw number 9, if I may. 

The Court. Now, then, let us see about this prayer (in¬ 
dicating) : Prayer number 6. j 

Mr. Magee. That is on count one of the complaint, ybur 
Honor, which is the express agreement which Mr. Cassell 
testified he had with the University, through the medibm 
of the president. 

The Court. The claim for $26,500, isn’t it? 

Mr. Magee. Yes, $26,250. If you divide it, ^ou 
2254 will find it works out at the annual rate of $7,50<j) a 
year, which Mr. Cassell characterized as three ajnd 
one-half years’ service. 

The Court. You do not say three and one-half years, 
here, though? 

Mr. Magee. No, it does not. 

The Court. (Reading) i 


—“your verdict should be in favor of the plaintiff * * * 
for the services found by you from the evidence to hakre 
been performed by the plaintiff as agent for the defendant!.” 


However, that prayer cannot be granted, anyhow, unless 
there was added, “not exceeding the sum of $26,250”. j 


I 


I 
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Mr. Magee. Yes, your Honor. May I suggest adding 
that to the prayer: “not exceeding the sum of $26,250".' 

Then, with that addition, the prayer would read just as 
your Honor has suggested: After the word “defendant”, 
then there would be “not exceeding the sum of $26,250.” 

The Court. Now, then, I have prayers here, the language 
of which I do not know about. It seems to the Court that 
the seventh prayer is sufficient to cover the quantum meruit 
theory of the case, and that the sixth prayer as modified is 
sufficient to cover the contract theory of the case, and that 
therefore prayers eight and thirteen would be confusing. 

Mr. Magee. I see, your Honor. 

The Court. You can withdraw them, if you wish, or I 
can refuse them; or I will hear you on them, if you want 
to be heard on them. 


Mr. Magee. The thought I had, your Honor, on number 
8 and number 13 was occasioned bv the language of 
2255 the Supreme Court of the United States when it 
dealt with the famous case of the Sun Printing and 
Publishing Association against Moore. That is the leading- 
case, your Honor, on the contracts of corporations. 

Your Honor will recollect that during the War with 
Spain the Sun Printing and Publishing Association char¬ 
tered a yacht, through a manager, and the yacht went down 
into the troubled waters and was sunk; and the question 
arose as to whether the corporation was liable on these two 
contracts which had only been signed by the manager, and 
the contract of warranty which he gave shortly thereafter, 
which was signed by him alone, under the title of “for the 
Sun Publishing Company”. 

It is interesting to note what the defense had to say in 
that case; and here is the language of the Supreme Court 
in summing up the case. This is reported, may it please 


the Court, in 46 Lawyers Kdition, at page 373 (reading): 


“It is not denied that Lord, who was the general man¬ 
ager of the corporation, was in some respects the agent of 
the corporation”— 


The Court (interposing). Well, the difficulty in this case 
is that there is not any affirmative testimony. The testi- 
monv is onlv inferential. 

w • 

You have here (reading): 
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“The jury are instructed as a matter of law that if {hey 
find from the evidence that the plaintiff, Mr. Cassell, inj the 
course of the business of the University was employed by 
the president and the Trustee Committee on Extension, 
pursuant to power delegated by the Board of Trustees”. 

Well, there is no affirmative evidence of that, land 

2256 the Court is not sure it is necessary, so far as {hat 

is concerned. j 

Mr. Magee. Well, of course, our affirmative evidence is 
that he testified he went before the Committee and Jthe 
Trustees’ Extension Committee did appoint him as agent 
and did give him a certificate to that effect, at its first 
meeting; and we have here a certificate of the Secretary 
that he was appointed by the Trustees’ Committee as |its 
agent to acquire these properties. That is our proof. | 

Your Honor will also recall that we put into evidence 
the resolution of the Board of Trustees. 

The Court (interposing). That would be all right if ji'ou 
added: “the Trustees Committee on Extension, pursuant 
to the power delegated by the Board of Trustees as agen{”. 

The prayer, as it stands, does not specify what the nature 
of his employment was. 

Mr. Magee. I see, your Honor. I can correct that ajnd 
can insert, after the words “Board of Trustees”, “as 
agent”. 

The Court. Yes, “as agent.” 

Mr. Magee. I concede that we were unable to develop 
from the other members of that Committee that they d;s- 
cussed the amount of Mr. Cassell’s compensation; but hll 
of the Trustees’ Committee on Extension members that 
we were able to bring in did agree that Mr. Cassell was pi 
fact appointed—both Mr. Pope, Mr. Dcvber, and also \Ve 
had the certificate of the Secretary that he was appointed. 

That is what the prayer was designed to cover, and;I 
think it fairly states the law. 

If they had him go ahead and do this work, hje 

2257 would be entitled to such compensation as would 
be sufficient to compensate him, if the agreement <j)f 

$7,500, which he had with President Johnson, is held n0t 
sufficient to bind the University to that figure. 

That is the point I have made, because of the position 
taken by the defendant. I 


i 
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Now, your Honor had some thoughts as to whether num¬ 
ber 13— 

The Court (interposing). Let me see if I can figure out 
this prayer, please. 

Mr. Magee. Yes, your Honor. 

(The prayers were further examined by the Court.) 

The Court. The eighth prayer, if you want it granted as 
I have modified it, 1 am inclined to grant. Of course, I 
have not heard Mr. Hayes on these matters, as yet, and I do 
not know what he has to say about it. However, the prayer 
that I think should be granted, if any, would read this way: 

“The jury are instructed as a matter of law”— 

1 never put the “a” in there, but I will leave it in since you 
have it— 

“The jury are instructed as a matter of law that if 
they find from the evidence that the plaintiff, Mr. Cassell, 
in the course of the business of the University was ap¬ 
pointed by the President and the Trustee Committee on 
Extension, pursuant to power delegated by the Board of 
Trustees, as agent and that the plaintiff has not been paid 
for the services performed by him under this employment 
as agent for the University, and further find that the 
amount of compensation was not agreed upon, then your 
verdict should be for the plaintiff, in such sum as 
2258 will fairly and reasonably compensate him for the 
services which the jury find from the evidence were 
thus performed by the plaintiff and accepted by the defen¬ 
dant, unless you further find that it was agreed between the 
plaintiff and the defendant that the plaintiff would per¬ 
form the services without compensation.” 

Mr. Magee. That is, “that the plaintiff agreed to per¬ 
form the services without compensation”? 

The Court. Yes. 

Mr. Magee. Yes, sir. 

Mr. Hayes. Will your Honor repeat that—or perhaps 
the reporter will read it. 

The Reporter (reading): 

“The jury are instructed as a matter of law that if they 
find from the evidence that the plaintiff, Mr. Cassell, in the 



HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 



course of the business of the University was appointed by 
the President and the Trustee Committee on Extension, 
pursuant to power delegated by the Board of Trustees, as 
agent and that the plaintiff has not been paid for the ser¬ 
vices performed by him under this employment as agent 
for the University, and further find that the amount of 
compensation was not agreed upon, then your verdict 
should be for the plaintiff, in such sum as will fairly and 
reasonably compensate him for the services which tliej jury 
find from the evidence were thus performed by the ijlain- 
tiff and accepted by the defendant, unless you further find 
that it was agreed between the plaintiff and the defendant 
that the plaintiff would perform the services without'com¬ 
pensation.” 


2259 The Court. All right. 

Now, how about this prayer number 13? What 
do you have to sav about that, Mr. Magee ? 

Mr. Magee. I should like to make one amendment before 
I discuss it, your Honor. I suggest that in the third: line 
from the bottom you strike out the dates. I do not tjhink 
that should be in there; I think that ‘‘from June of jl929 
to and including the month of June of 1933” ought tp go 
out; because 1 understand their evidence is that on April 
lltli the Committee itself was dissolved, although thd* ac¬ 
tivities went on. So I think those dates ought to go;out, 
so that there will not be any confusion in the mind olj the 
jury. ! 

Then I should like to read to your Honor what the; Su¬ 
preme Court says are the presumptions arising undjjr a 
very similar set of circumstances, as here; and the case to 


which I am referring is the Sun Publishing Association 


case. 


The Court has this to say—and let me say to your Honor 
that the defense in that case, as here, was that there jwas 
no evidence that the Board of Trustees of this corporation 


had ever authorized Lord to enter into these two contracts. 


The Court. "What do you say? 

Mr. Magee. I was saying that the defense in that case, 
as here, was that there was no evidence that the Boarcl of 
Trustees of this corporation had ever authorized Lbrd, 
who was the manager of the Sun Publishing Association— 
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and the Sun Printing and Publishing Association case is 
the one I started to discuss— 

The Court (interposing). I know; but I do not have 
much difficulty along that line. What I am attempt- 

2260 ing to do is to figure out what these prayers mean: 

“The jury arc instructed as a matter of law that the 
Board of Trustees at the Howard University must be pre¬ 
sumed to know the usual practices covering business of the 
University, and they are charged with knowledge of the 
extent of the power usually exerted by the Trustee Com¬ 
mittee on Extension and the President of the University 
and must be held to have acquiesced in the possession by 
them of such authority as was exerted by them, even though 
the Board of Trustees has not expressly by formal resolu¬ 
tion delegated such authority to said Committee and the 
President.” 

What do you have in mind, in that prayer? 

Mr. Magee: The onlv thought 1 have in mind here is 
because of the statements made by Dr. Johnson. Dr. John¬ 
son took the stand to say that he interpreted the resolu¬ 
tion of the Board of Trustees conferring full power on the 
Trustee Committee on Extension to leave out of it the au- 
thoritv to hire anvbodv, and that that had to go back to the 
Board of Trustees. 

All the evidence in the case is that thev did hire everv- 

* * 

bodv who did anv work. There is not a scintilla of evi- 
+ % 

dence to the contrary, and they all did work under those 
circumstances. 

That is the thought 1 had. 

The Court. 1 do not see the point of it, for this reason: 
As the Court remembers the testimony, the only affirma¬ 
tive testimony of affirmative employment at a certain salary 
was the testimony of the Doctor—are you referring to this 
appointment as agent, now? 

Mr. Magee. Yes, your Honor, to the appointment 

2261 itself as agent. That is what I had in mind—and as 
your Honor will use it. 

You see, the President was at the meeting when they 
actually made the appointment as agent. So I put them 
both in this prayer. If they went ahead and appointed him 
there, 1 do not care whether it makes any difference whether 
the Board of Trustees gave him that authority or not. 
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Every one of these agents went ahead and worked for 
three and one-half years; and if the Board had not ^aken 
any action, that would bind the Board of Trustees, j 

The Court. Well, I do not need that decision. 

Mr. Magee. I see. That is the thought I had, in draft¬ 
ing this prayer. 

The Court. In this eighth prayer those words “as agent” 
should be put in after the word “Extension”. 

Mr. Magee. Yes, 1 think that is better, your Honor. | 

The Court. Don’t you have all that in, in the eighth 
prayer? 

Mr. Magee. Frankly, I think I have, your Honor; aiid it 
looks to me like repetition. 1 would just as soon withdraw 
that and rely on the eighth. 

The Court. I think you had better. 

Mr. Magee. Suppose I withdraw number 13; and 1 tjunk 
the eighth prayer covers it. 

The Court. Now, then, Mr. Hayes, 1 will hear you on 
these. 

Mr. Haves. Will vour Honor be good enough to allow 
me to rehearse what your Honor has said on these!! I 
have attempted to note it. j 

I understand that prayer number 1 has been denied? 

The Court. I will give them to you right now. j 
2262 Mr. Hayes. All right, sir. 

The Court. In the first place, the Court has |not 
taken any final action on it. 

Mr. Hayes. Yes, 1 understand we are discussing it now. 

The Court. The Court is inclined to grant the third, jtlie 
fifth, the sixth, as amended, the seventh, the tenth—\jith 
the word “and” stricken out, just to make it make gpod 
sense and good grammar, and the eleventh, and the eighth 
as amended. 

The balance of the prayers are out. Some of them have* 
been withdrawn, and some the Court has refused. The 
Court has— 

Mr. Magee (interposing). Your Honor refused the first 
and the twelfth? j 

The Court. The Court has refused the first, fourth, and 
twelfth prayers. 

Mr. Hayes. All right, sir. 


i 
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With respect to prayer number 3, if your Honor please, 
1 think that it probably approaches what the law is in our 
jurisdiction about a witness who testifies falsely about a 
matter about which he could not reasonably— 

The Court (interposing;). I am wondering what each 
side has there; you may have one in there, too. 

Mr. Hayes. Xo, I have not. 

The Court. Usually both sides do it, here in the District. 
I do not know why they do it; it seems to be a ritual, here. 

Mr. Hayes. Well, my only objection to it is that my 
recollection of such prayers is that they go to the extent 
of saying, “unless there be corroborative testimony 
2263 upon which the jury may rely.” 

In other words, it is not that you throw out of 
the window something with respect to which you feel he 
cannot be reasonablv mistaken, but vou also consider—as 
to which the prayer does not indicate— 

Mr. Magee (interposing). This is false statements and 
not misstatements, your Honor. 

The Court. If the witness was not telling the truth, 
even though lie was corroborated, you could still disregard 
his testimonv if vou wanted to, because the corroborator 
might be as big a liar as he was. 

Mr. Hayes. Of course, if as a matter of fact you find 
the story is false, you do have a right to disregard it. 
But my recollection of the prayers along this line is that 
the jury is advised that—for instance, the very thing that 
thev sav here; You mav find a part of his testimony to be 
entirely correct, corroborated by other circumstances upon 
which vou relv, and therefore vou have a right to include 
and to believe a part of what he might say. T think that 
is simply supportive of the situation. 

The Court. I should like to get rid of the practice in 
this Court, if I could, because I cannot understand why any 
juror should have to believe something he does not believe. 
I mean I have not seen the force of the prayer yet, but it 
is introduced in almost every case I have had. This is 
practically the same form in which it has always been 
before me. 

Mr. Hayes. Frankly, I do not have the quibble over this 
one as I will to some we shall come to; because if you feel 
there are instances in which this can reasonably be urged, 
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2264 as vour Honor says, it is usually a two-edged sword 
and cuts both ways. 

The Court. Of course, I would grant it as freely for 
you as for him, so far as that is concerned. If you jwant 
to introduce a prayer of this sort, I will grant it. 

Mr. Hayes. I am satisfied of that. After all, the pifayer, 
introduced by your Honor in the form in which it is, is 
just as available to me as it is to Mr. Magee. Therefore, 
I do not have a great quibble about that; and what I say 
about corroboration is perhaps included in the suggestion 
that they may believe part of what he says and disbelieve 
another part—which, after all, is what the corroborative 
idea is. You may say, “You may disbelieve part of jwhat 
he savs but there mav be part of what he savs that is cor- 
roborated, and which you may accept.” 

With respect to number 4, that—as I understand it-j—has 
been denied. Is that right? 

Mr. Magee. Yes. 

Mr. Hayes. Now number 5: My only suggestion in| that 
respect is this: The apparent purpose of this prayer jis to 
be able to argue to the jury that there were these so-called 
specific contracts had with the Government— 

The Court (interposing). Mr. Hayes, along that| line 
Jet me tell vou what I had in mind, so vou can see whether 
you think I am right. In one case Dr. Johnson undei|took 
to show that one of those contracts did not mean wliqt it 
said—that is, that the scope of the service was different 
from that which was set forth in the contract. He under¬ 
took to use that as an illustration. The Court then |said 


that unless that evidence was connected up, it could 
2265 not be used as evidence that another contract; did 
not mean what it said. If you remember, we j had 
that discussion. 

I do not remember that Dr. Johnson indicated anv other 


contract except that one, as including services other than 
the services spoken of in the contract itself. 

Mr. Hayes. Well, I respectfully submit— 

The Court (interposing). I do not remember what year 
it was. 

Mr. Magee. Back in 1928. 

The Court. That is my recollection. 

Mr. Magee. And I objected to it. 
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Mr. Haves. I think I have a recollection of what your 
Honor has in mind; but I want respectfully to say to your 
Honor that in my opinion the entire gist of Dr. Johnson's 
testimony was to the effect that Mr. Cassell, even though 
he had a specific contract to do a specific thing on a par¬ 
ticular project, yet throughout his entire relationship with 
the University there was the contact which he had of a 
character that made it known to Mr. Cassell, to the De¬ 
partment of the Interior, and to Howard University that 
his relationships were not confined to that specific contract. 

Now, it is not any attempt on our part to vary the terms 
of the contract. That contract provided that he should do 
a certain specific thing on the Chemistry Building, we 
shall say; and, certainly, the jury should not be given the 
impression that because, forsooth, he did something on the 
Chemistry Building, that in his capacity as University ar¬ 
chitect, with duties other than those on the specific con¬ 
tract, the University did not have a right to believe 
2266 and expect that he was going to do these other things. 

As evidence of that circumstance, there was of¬ 
fered in evidence a statement from Mr. Cassell in which 
Mr. Cassell suggested not as to a particular thing, but said, 
“Here is the way in which this can be done. 1 shall be 
doing work on four separate projects, but if you will call 
this to the attention of the Department of the Interior and 
have them approve that circumstance, in pursuance of such 
a circumstance, they will allow a contract to be executed.” 

That is what they did, and that contract was executed, in¬ 
dicating that he should do something on a specific build¬ 
ing—the Chemistrv Building—although thev knew—Mr. 
Cassell knew and the University knew—that that did not 
confine him to the doing of that work, because there was 
the suggestion of Mr. Cassell himself, and the approval of 
the Department of the Interior, that evidenced just to the 
contrary. 

That was a course of conduct that was established by 
Mr. Cassell in every instance in which he dealt with the 
University, and there was evidence tending to show that 
Mr. Cassell’s relationship to the University was not one 
confined by the contract itself. Every contract offered in 
evidence would show that situation to be true. 
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The various things he did at the same time he was doing 
those things evidenced that that was true. There wa^ evi¬ 
dence that he knew no such things were expected of'him; 
and my feeling here is that this prayer, if left as ft is, 
would eliminate the very crux of the case: and that isj that 
Mr. Cassell was as a matter of fact the University archi¬ 
tect and, as the University architect, he had cejrtain 
2267 duties to perform and he did perform them. I think 
the answer is apparent from the very fact that the 
contract which had to do with a specific item on a building 
had no reference to him as University architect. It 1 had 
no reference to the additional compensation, to which tes¬ 
timony has been given, that Mr. Cassell was receiving. It 
had no reference to the quarters—the light, the heat; the 
power, the assistance, as far as his help was concerned), the 
janitorial service; none of those things was in the contract. 

The Court. Well, you see, the Court is somewhat doubt¬ 
ful about this particular prayer; but the fundamental )con- 
sideration that the Court sees in this case is much deteper 
than the implication of this prayer. i 

If as a matter of fact during the period when he was 
receiving liis five thousand dollar salary or his six thou¬ 
sand dollar salary—whichever it might have been-j—he 
might have done architectural work, work which cpuld 
fairly be considered within the purview of architectural 
work, the Court would have taken the case from the jury. 

But when he is appointed agent and appointed ini an 
executive position to superintend the acquiring of a large 
block of property, and which work takes him entirely aivay 
from anv architectural work, while there mav be some evi- 
deuce—and that is the reason the case is going to the jijiry, 
from the standpoint of the defendant—there may be sqme 
evidence which would permit the jury to believe he agreed 
to do this without being paid for it, yet the Court—arid I 
say this out of the presence of the jury, of course—thiliks 
that the overwhelming weight of the evidence is that thlere 
is no such inference to be drawn; because this work that 
he did—this extension work that he did—was hot 
226S architectural work at all. 

Mr. Hayes. 1 am prepared to meet that; and when 
we discuss the prayers that have been offered, I shall indi¬ 
cate to your Honor more specifically what my thought is 
with respect to that. 


i 

I 
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However, with respect to this particular prayer, even 
taking your Honor’s point of view with respect to it, it 
does not in any sense justify the allowance of this prayer 
which precludes the possibility of our showing. 

Your Honor says that the weight of the evidence, in your 
opinion, is in that direction; but, of course, the weight of 
the evidence is for the jury to determine. 

The Court. There is no harm in saying that now, be¬ 
cause the jury is not here. 

Mr. Hayes. Of course. But, your Honor, what I am say¬ 
ing to your Honor is that if this prayer is allowed, then 
you would be withdrawing it from them; and if your Honor 
would do that, it would amount to taking prayer number 1, 
and, in my opinion, saying, “Find for this man.” 

The Court. But you did not catch what I had in mind, 
and I am sure I did not make it plain. 

What I have in mind is this: Let us assume that what he 
did was strictly architectural work. Then the validity of 
this prayer would be seriously questionable; because if you 
are right in your contention that these contracts made with 
the Department of the Interior were simply made in the 
form they were made in because you could not get the 
money in any other way and that they were largely camou¬ 
flage, and so forth, if that was the situation, then the 
2269 issue raised by this prayer would be material. Ho-w- 
ever, in the Court’s view, the issue raised by that 
prayer is not particularly material because the Court thinks 
that the sole thing that the jury has to make up its mind 
about is whether or not it was contemplated by the parties 
that this extension work should be done without pay. 

Mr. Hayes. Yes. 

The Court. That is the way the Court sees it. 

Mr. Haves. I think vour Honor is correct as to that, 
and that is the issue that I want clearly to go to the jury: 
whether or not, in the light of everything we have, this 
work was anticipated to be paid for by the parties in inter¬ 
est. I am perfectly willing to have that go to them, but I 
think this beclouds that issue. 

Mr. Magee. Why? 

Mr. Hayes. Because if the issue is whether or not Mr. 
Cassell has entered into a specific contract, then whether 
or not he was entitled to be paid just because he went be¬ 
yond that contract— 
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The Court (interposing). He was the University archi¬ 
tect; and in that capacity, as you have said, he occupied 
quarters and had the use of the telephone. I do not k^ow, 
but I suppose what he had was perhaps worth several thou¬ 
sand dollars. I do not know. 

Mr. Haves. There is testimony that it was worth! ini- 
measurably more than that. As a matter of fact, he him¬ 
self began to offer to them that $125 a month after the ibsue 
was raised. i 

The Court. However, two thousand dollars is a consid¬ 
eration, even if it were only two thousand dollars. 

Mr. Haves. Yes. j 

2270 The Court. Now we shall pass that for the tjime 
being, because it may have some relationship to 
these other prayers. j 

Mr. Magee. There is one word wrong there, your Honor; 
it should be “are merged”, instead of “and merged’’— 
“are” in stead of “and”. j 

The Court. Let us lay that aside for the time being, j 
The sixth prayer was the next one you wanted to c|on- 
sider? j 

Mr. Hayes. Yes, sir. Your Honor amends the si^th 
prayer or indicates your willingness to grant it with the 
suggestion that it should end with “not exceeding $26,25Q”? 
Am I correct in that? 

The Court. Yes. i 

Mr. Hayes. I understand that is all vour Honor sees 
incorrect with it. 

Let us see what the prayer is (reading): j 

“The jury are instructed as a matter of law that if thjey 
find by fair preponderance of the evidence that the plain¬ 
tiff, Mr. Cassell, was employed”— 

and, incidentally, there is not a line of testimony that he 
was employed. The question of employ begs the entire 
question. Your Honor, in another prayer, saw fit to change 
to “appoint”. 

Mr. Magee. Do you want to put that in there? I am 
trying to go along with you. I 

The Court. Well, he testified to the conversation he hdd 
with the President. Of course, you have always taken the 
position throughout this case that, even if he had the coil- 
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versatioii which he testified to and relied upon it, he would 
have to prove, further, that the President had authority to 
do what he did, affirmatively. 

2271 Mr. Hayes. That is correct. My position with 
respect to the conversation with the President is 

this: First of all, if Dr. Johnson had promised to get Mr. 
Cassell seventy-five hundred dollars—and that is the most 
that the testimony shows—that would in no sense be bind¬ 
ing upon the University; second, that the promise from Dr. 
Johnson had nothing to do with the so-called extension 
proposition, because the evidence as offered would tend 
to show that it had to do, rather, with this future planning 
proposition about which he wrote to Mr. Arnett, and that 
instrument was prepared by Mr. Cassell himself. 

The Court. I was under the impression that Mr. Cassell 
swore it had to do with the extension. 

Mr. Magee. He did, your Honor, exactly. 

Mr. Hayes. Yes; if your Honor means by “swearing”, 
that he testified, because he was under oath, he testified that 
it did have to do with extension. He testified that as a 
matter of fact this letter which he had prepared to go to 
Mr. Arnett was drawn in that way as a camouflage to get 
for him seventy-five hundred dollars per annum, while he 
was stultified in respect to his own statement in reference 
to it by two things: one was that the President said no such 
thing ever happened and could not have happened because, 
“1 have always treated the people who were the donors in 
a way that is open and aboveboard, and I would not be a 
party to a thing”— 

The Court (interposing). However, the testimony could 
be used as argument as showing that he was not entitled to 
quantum meruit; it could be used for that purpose. 

Mr. Hayes. Yes; but let me say this, please: The letter 
also stultifies him; because whereas there had been 

2272 a promise to pay him seventy-five hundred dollars 
a year, both of the other letters—all of them—indi¬ 
cated a specific project having to do with periods of two 
years, eighteen months, or fifteen months, respectively. 

The Court. Yes; but they also indicate that he did not 
intend to do it for nothing. 

Mr. Hayes. For the sake of argument, let us suppose 
that they did and that he also indicated that he did not 
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intend to do it for nothing: Would that have to dcj with 
the extension work for which he made claim l 

The Court. I am talking about the extension work now. 

Mr. Hayes. But the only way your Honor could! read 
that it had anything to do with the extension propdsition 
is to discount entirely the written instrument and tjo dis¬ 
count entirely what the written instrument says and to 
discount entirely what Dr. Johnson says with respect!to it; 
because the only way you can connect it up to the extension 
proposition is to take Mr. Cassell’s word that, even though 
it does not say so, that is what it means. Because npt one 
line of that communication savs anything about extension 
fund. On the contrary, back in 1928, prior to the time the 
extension fund came into being, the same proposition was 
being urged. 

The Court. 1 understand what you have in mind.! We 
shall pass that for the time being. 

How about the next praver? 

Mr. Hayes. Well,— 

The Court. I think we can pass that for the time being. 

Mr. Hayes. All right, sir. 

The Court. If you want to go back to it, ij will 
2273 allow you to do so. 

Mr. Hayes. With respect to number 7, let usj see: 
In considering number 7, your Honor, it is only allowable, 
in my opinion, I say respectfully, with amendments !of a 
character that will be evidenced by the prayers we jhave 

offered to your Honor. This prayer says (reading) :j 

| 

“The jury are instructed as a matter of law that vthere 
services are rendered by one person to another and tlhose 
services are knowingly and voluntarily accepted by that 
person without more, the law presumes that such services 
were performed and received in the expectation the Com¬ 
pensation would be paid therefor”— 

The Court (interposing). That ought to be “that Com¬ 
pensation”. 

Mr. Hayes. Well, I am not interested in the English. 

The Court. I know you are not; but go ahead. 

Mr. Hayes (Continuing to read): 
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—“that compensation would be paid therefor and the 
law will imply a promise to pay what the services are rea¬ 
sonably worth.” 

Now, your Honor, that loses sight entirely of the line of 
the line of cases that unquestionably say that if, as a mat¬ 
ter of fact, a man is employed for a particular thing, and 
then if he goes entirely outside of the scope of the employ¬ 
ment for which he is paid a particular salary, then unless 
there is an express or implied contract for that, he is not 
entitled to compensation. 

The law does not say, “If you do something for me, it 
is to be expected that you will be paid for it.” 

2274 The law looks, rather, into the circumstances that 
surround the proposition, and looks rather into the 
relationship between the parties and looks into the fact of 
whether the quantum meruit should be written in as the 
basis for the understanding between the parties. 

If, forsooth, there were no such understanding and if, 
forsooth, the trustees of the University had no wav of un- 
derstanding that Mr. Cassell was going to charge for such 
services, then the law writes in no such contract. 

To evidence that the trustees could not reasonably have 
known it, there is this circumstance in this case: Mr. Cas¬ 
sell has said, “I did innumerable things”, and the record is 
full of them, from the beginning to the last—things that 
Mr. Cassell says that he did, which he said he did as 
gratuities. The record is just as full of evidence tending 
to show that these alleged gratuities were things that lie 
did under direction of the President and with the belief on 
the part of the President and the Trustee Board that lie 
was executing these things as things designated to him to 
do in his capacity as the agent of this Extension Com¬ 
mittee. 

If that be true—and I say it is not true simply because 
I say so, but it is true because every line of the testimony 
from the plaintiff bears it out: If those things be true, and 
this man over this period of time, on either theory*—on tin* 
theory that we suggest to your Honor, that he was doing it 
because of the fact he was the University architect and he 
was designated to do these particular things and did do 
them within the scope of his employment and because he 
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was being paid for it, or under this theory that he 

2275 was doing it as a gratuity—under either condition— 
when would the Board of Trustees know whejn he 

stopped his gratuities and was doing it for pay? Because 
he himself has said he did not tell them. 

The only answer he ever gave about that is the fact! that 
he made claim upon Dr. Johnson and that Dr. 
promised him this seventy-five hundred dolla 
as I have indicated to your Honor, had absolutely notjhing 
to do with this extension proposition. 

1 respectfully suggest that this prayer does not recite 
what the law is; because it is stripped of all the elenients 
that are a part of this case; and there is no such presump¬ 
tion of the law that he is entitled to be paid merely because 
he does something—without the surrounding cireumstajnces 
of whether he, by his action, led them to believe it jwas 
something for which he did not expect pay—and theyj, by 
their action, indicated that they did not expect to pa>1 for 
it; because Mr. Deyber was asked, “When did you ljiear 
anything about Mr. Cassell’s expecting to be compensated 
for this extension work?” j 

“I have never heard any such claim by Mr. Cassell. ”j 
Mr. Magee. He did not say that. 

Mr. Hayes. If you challenge the remark, I will finjf it 
in Mr. Deyber’s testimony. 

The Court. I understand your argument on it. 

How about the eighth prayer? What do you thinly of 
that one? 

2276 Mr. Hayes. With respect to the eighth prayei), if 

your Honor please, this prayer reads (reading) \ 

\ 

“The Jury are instructed as a matter of law that if they 
find from the evidence that the plaintiff, Mr. Cassell, in ithe 
course of the business of the University was appointed)’— 

That word “appointed” was substituted for the word “Em¬ 
ployed”— 

“—was appointed by the President and the Trustee 
Committee on Extension as agent pursuant to power dele¬ 
gated by the Board of Trustees and the”— 

The Court (interposing). That should be “and that”; 
I added the word “that.” 


Johnson! had 
rs; but that, 


l 
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Mr. Hayes. It should be “and that”? 

The Court. Yes. 

Mr. Hayes (continuing): 

“—and that the plaintiff has not been paid for the ser¬ 
vices performed by him under this employment”— 

And I suppose the word should again be changed to “ap¬ 
pointment”, in the light of your Honor’s correction above? 
Am I correct as to that, sir? 

The Court. Yes. 

Mr. Magee. All right. 

Mr. Hayes (continuing): 

—“by him under this appointment as agent for the Uni¬ 
versity, and further find that the amount of compen- 
2277 sation was not agreed upon, then your verdict should 
be for the plaintiff in such sum as will fairly and 
reasonably compensate him for the services which the jury 
finds from the evidence were thus performed by the plain¬ 
tiff and accepted by the defendant, unless you further find 
that it was agreed between the plaintiff and defendant that 
the plaintiff would perform the services without compensa¬ 
tion.” 

I respectfully suggest again to your Honor— 

The Court (interposing). That brings up the same ar¬ 
gument ? 

Mr. Hayes. That is correct. Tt is objectionable for the 
same reason that that is not the law, as I conceive it. 

The Court. All right. How about Xo. 10? 

Mr. Hayes. Xo. 9 has been withdrawn: and Xo. 10 has to 
do with the question of the allowance of money under this 
maintenance proposition. 

My recollection, as I read it just now, was I did not 
think it was objectionable. May I be certain, please, before 
T concede that? 

(The prayer was examined by counsel.) 

Mr. Hayes (reading): 

“The jury are instructed as a matter of law that the sum 
of $1,000 paid by the defendant to the plaintiff in the year 
1930, the sum of $1,000 paid by the defendant to the plain- 
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tiff in the year 1931, the sum of $1,500 paid by the defend¬ 
ant to the plaintiff in the year 1932 and the sum of $1,500 
paid by the defendant to the plaintiff in the year 1933 for 
maintenance and services performed by the plaintiff 'con¬ 
cerning the buildings and grounds of the defendant, 

2278 Howard University, were paid for the services 
alone”— 

i 

Mr. Magee (interposing). Your Honor, that should be, 
“for such services.” 

Mr. Hayes (continuing)—“were paid for such services 
alone and, as”— 

Mr. Magee (interposing). The “and” comes out. 

Mr. Hayes. T am concerned about this prayer because it 
has to do with what I concede. 

Mr. Mil geo (reading): “and, as conceded by the defend¬ 
ant through his counsel in open court, have no connec¬ 
tion”—I struck out the wrong “and”. 

Mr. Hayes. All right, sir (reading): 

—“and, as conceded bv the defendant through his coun- 

• • ~ | 
sel in open court, have no connection and are not tp be 

considered by the jury as in any way relative to the services 
the plaintiff performed on extension as agent for the! de¬ 
fendant, Howard Universitv.” 

I think that the year 1933 should not be included. 

Mr. Magee. It went from June, 1932, to June, 1933; that 
is the fiscal year for which you paid him $1500. 

Mr. Haves. Xo, I do not think that is correct; I do not 
think he had anything to do with maintenance then. 

Mr. Magee. Well, fix the years to make it fit the record. 
It was my impression that it ran from June, 1932, to .Tijme, 
1933. If T am wrong, vou can fix what the time is. ! 

Mr. TTaves. Well, you have detailed the different 
yea rs.— 

The Court (interposing). That last contract iran 

2279 up to Julv 1st, 1933. 

Mr. M a gee. My impression was that they too|v it 
away from him in December, 1932, and his salary ran j up 
to July 1st, 1933. 

The Court. T thought you said he was still on salary! on 
July 1st. j 

i 

I 

i 
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Mr. Hayes. Xo; I think you are talking about this situa¬ 
tion: There was architectural relationship— 

The Court (interposing). Well, you can settle that now. 

Mr. Hayes. Yes. There was architectural relationship 
and there was the extension fund relationship and there 
was the maintenance relationship. My impression was that 
the maintenance did not run into 1933 at all; but, as your 
Honor savs, we can determine that. 

Tlie Court. All right. Just go on to the eleventh prayer. 

Mr. Magee. Perhaps it should begin in 1929. I can fix 
that u]). Go right ahead. 

Mr. TTaves. Dr. Johnson has just shown me a minute of 
December 16, 1931 (reading): 

“Upon motion, it was voted that the Division of Build¬ 
ings and Grounds be established in an independent admin¬ 
istrative division of the University, beginning February 
1st, 1932. The Seeretarv-Treasurer was directed to advise 
the University Architect who at present superintends this 
work, that in reviewing the work of the University Archi¬ 
tect. the Executive Committee views with deep appreciation 
bis services as superintendent of maintenance, buildings 
and grounds, and also the arduous duties being performed 
by him as University Architect, and is of the opinion that 
the best interests of the University require the 
2280 separation of the duties of University Architect and 
Superintendent of Buildings, Maintenance, and 
Grounds.” 

Mr. Magee. Then it should be 1929, 1930,1931, and 1932. 
That will end it. 

Mr. Haves. If that satisfies vou. 

Mr. Magee. Yes, that runs into 1932—is that correct, 
Doctor ? 

Mr. Hayes. When was be appointed? 

Mr. Johnson. July 1st, 1929. 

Mr. Magee. Well, that clarifies it: July, 1929, 1930, 1931, 
and 1932 will be the dates. 

The Court. How do you modify that? 

Mr. Magee. Instead of starting in 1930, it starts in 1929. 

The Court. Both of you agree on that particular prayer, 
before we go any further? 
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MY. Magee. It is No. 10. 

Mr. Hayes. The decision is that Mr. Magee is, bY that 
prayer, indicating that the salary which he received for 
maintenance and for the superintending of building^ and 
grounds was not salary paid to him for this extension fund. 
If that is what he is saying, I have no objection. 

The Court. That is my understanding. 

Mr. Magee. That is the way I read it. 

Mr. Hayes. All right. 

Now, No. 11— 

Mr. Magee (interposing). I have corrected it ini ink, 
your Honor, just to make the years correct. 

Mr. Hayes. No. 11 says (reading): 

2281 “The Jury are instructed as a matter of law] that 
it is not necessary for the plaintiff, Mr. Cassell, to 
prove that the Board of Trustees of the defendant, Hojward 
University, by formal resolution employed the plaintjff as 
agent of the University, as such a contract may be estab¬ 
lished by proof of the course of business between the pilrties 
themselves by the usages and practice which the University 
may have permitted to grow up in its business, and bje the 
knowledge which the Board of Trustees, charged with the 
duty of controlling and conducting the transactions! and 
business of the University, had, or must be presumed to 
have had, of the acts and doings of the Trustee Committee 
on Extension and the President of the University j con¬ 
cerning the affairs of the University.” 

The Court. Don’t you have all of that in the eighth 
prayer, Mr. Magee? It seems to me that all of that is in 
the eighth prayer. 

Mr. Magee. Let me take a look at No. 8, as changed, if 
your Honor please. 

(The prayers were examined by counsel.) 

Mr. Magee. I am inclined to agree with your Honor! that 
it is more or less a restatement. 

The Court. Well, just withdraw that. 

Mr. Magee. I am perfectly willing to withdraw’ thijit, if 
your Honor suggests. 

The Court. Yes, just withdraw 7 that. 

Now*, the Court is ready to rule: The Court refuse^ the 
plaintiff’s first, fourth, fifth— 


i 







1608 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


2282 Mr. Magee (interposing). May I be heard on the 
fifth, your Honor? 

The Court. It is not worth while; I have made up my 
mind on it—fifth, sixth, and twelfth prayers. 

The Court grants numbers three, seven, eight, and ten— 
the third, seventh, eighth, and the tenth prayers. 

Now, Mr. Magee, I will not refuse to hear you; I will 
hear you on the fifth prayer. 

Mr. Magee. My position on that simply is this, your 
Honor: I have always felt, since this case had its incep¬ 
tion, that the whole defense of the University, in so far as 
these payments on the Government contract are concerned, 
is a flat and outright violation of the parole evidence rule. 

My position is simply this: These contracts are made 
each vear— 

The Court (interposing). If that is your argument, it 
is not worth while. I have thought that through. 

Mr. Magee. Your Honor ruled that they could not alter 
the power-plant contract. 

The Court. I still think that that is true; but the truth 
of the matter is that they were playing with these contracts. 
I was in Congress for 20 years, and I know how that sort 
of thing is done; and while it is not legal fraud it is moral 
fraud. 

Mr. Magee. My position is clearly a legalistic one: If 

you have an agreement that fixes the man’s duties, and he 

does the work on that, then I think it is rather far-fetched 

to use that as a defense—a Universitv architect. 

•> 

The Court. I know; but if the contract stood alone 

2283 and if he had not been the University architect and 
had not been occupying the property and using the 

telephone, and all that sort of thing, I would think that 
probably you were right. 

But as a matter of fact, if I were to grant that prayer, 
it would mean to the jury that unless this particular sur¬ 
vey is specifically included in that contract, he is entitled 
to be paid for it. 

The Court does not think that is the law of the case. 

Mr. Magee. Of course, I appreciate that. Of course, I 
do feel that the contract does fix that, and even though he 
did it over and over again as a gratuity— 
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The Court (interposing). No, my position is notj that. 
The more he did it as a gratuity would be the more ileason 
they should not pay him for something else. I react against 
that argument; because if I do a thing a thousand times as 
a gratuity, I cannot claim that the one thousand-anil-first 
time is to be paid for. 

But if his particular action had been along the line of 
architectural work, 1 would have taken the case frojn the 
jury. _ | 

Mr. Magee. Yes, 1 appreciate that there could be jsome- 
thing along that point. 

The Court. But this particular survey is in no pojssible 
sense architectural work. It is executive work; ancj that 
being so, the Court thinks the jury is entitled to take the 
case; and you have plenty of law in the granted prjavers 
from which to argue. 

Mr. Magee. Yes, I appreciate that only too well. 

My only thought is that I think we are mixing u|p the 
defenses; and in so far as they want to eliargy that 
2284 these rents and so forth were taken into considera¬ 
tion as something he got for doing this, I tiling that 
is a horse of another color, which should be treated sep¬ 
arately and apart. 

The Court. No, their argument would be this; Their 
argument would he that as a matter of fact he was the 
University architect and that he was receiving these various 
free things—these rooms, and so on—and that he did do 
work for them and, as a matter of fact, there was no special 
fee claimed for this, and they had no reason to suppose that 
it was contemplated that it should be paid for. 

T am frank to say that the argument does not impress me, 
hut that is the argument. 

Mr. Magee. Well, 1 can check with the reporter jwhat 
your Honor granted; because I understand you want jus to 
read these to the jury; is that correct? 

The Court. Yes; and after I get through going I over 
these prayers, we shall fix the time and add extra timje for 
the reading of the prayers to the jury; because I dj) not 
want to inject myself into this case in any way, shape, or 
form. 

Mr. Hayes. May not the record indicate my objection 
and exception to the allowance by vour Honor of Prayers 
No. 7— 
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The Court (interposing;). Why don’t you except to the 
granting- of all plaintiff’s prayers? 

Mr. Haves. The onlv reason is that I do not think I should 
properly object to the allowance of the one with respect to 
maintenance. 

The Court. Down in Maryland we always object to every¬ 
thing the other side docs. 

Mr. Haves. I will accept your Honor’s suggestion, 

2285 and make it an omnibus exception. 

The Court. And you except to the Court’s action 
in refusing the prayers— 

Mr. Magee (interposing). Well, I have stated my objec¬ 
tions, and that is all there is to it. My exceptions do not 
matter because they are abolished, and that is all there is 
to it. 

Did T understand vour Honor to overrule the sixth—the 
one with the amendment you made of the $26,250? Did 
you finally overrule that ? 

The Court. Lot me look at it just a minute, please (ex¬ 
amining the prayers): Yes. 

Mr. Magee. That is overruled? 

The Court. Yes, that is out; hut the Court does not say 
that vou cannot argue this conversation if von want to. 

Mr. Magee. That is to say, argue it to the jury, of 
course ? 

The Court. Yes, to the jury. 

Mr. Magee. I appreciate that, your Honor. 

The Court. The Court feels that in an argument to tin* 
jury there is more latitude allowed. 

Mr. Magee. Of course, your Honor appreciates that this 

prayer runs to the University and not to the president— 

leaving for ultimate consideration the question of whether 

or not the president was authorized to make the $7500 

offer which Mr. Cassell savs he did. Thev must find that 

•• 

the University agreed, through him. That is why I sub¬ 
mitted it. 

I feel that, in fairness, on count one we are entitled to a 
prayer on the $7500 statement; because it is our position— 
and Mr. Cassell testified—that the president agreed 

2286 to give him $7500 and took him on to do the work. 

The Court. I do not so construe it. I think the 
weight of Mr. Cassell’s testimony was that the president 
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recognized that it was an employment and that he Should 
be paid for it, and that $7500 was right, and that he jwould 
try to get him $7500. 

Mr. Magee. And he undertook the employment oin that 
basis. 

The Court. Yes, I know; but I do not think that: when 

Mr. Cassell’s testimony is analyzed it bears out a contract 
• • * 

—a specific promise—to pay a specific sum. 

I think it bears out, first, that he was employed—' 

Mr. Magee (interposing). Yes, your Honor. 

The Court (Continuing). —there was no intention that 
he should do the work without being paid; second, thei pres¬ 
ident thought $7500 was fair compensation; third, that he 
would try to get him $7500. 

That being mv analysis of the testimony, I cannot grant 
the prayer. 

Mr. Magee. T am perfectly willing to abide byj your 
Honor’s ruling on that, then. 

Prayer No. 7 is granted, is itf 

The Clerk. Yes. 

Mr. Magee. And No. 8 and No. 10? 

The Clerk. Yes, that is all. 

Mr. Magee. T just wanted to pick these out. Thank you. 

(The defendant’s requested instructions were examined 
by the Court.) 

Mr. Hayes. Your Honor, may I leave the room fojr just 
a minute, if you please? 

2287 The Court. Certainly. 

ml I 

(Mr. Hayes then left the courtroom.) 

Mr. Magee. May I ask the Co-urt one question \ 

The Court. Yes. 

Mr. Magee. I do not understand your Honor, thoujgh, to 
preclude me from drawing my own arguments froin the 
written contracts, as to what I think? 

The Court. No, I do not do that. 

Mr. Magee (continuing). —in denying the prayersj, as a 
matter of law? 

The Court. Yes. 

Mr. Magee. I understand that your Honor does pot do 
Cmt ? 
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The Court. Yes. 

Mr. Magee. Thank you, your Honor. 

(The defendant’s requested instructions were further 
examined by the Court and counsel, and thereupon Mr. 
Haves returned to the courtroom.) 

Mr. Hayes. Did your Honor make a ruling while T was 
out? 

The Court. Oh, he asked if I precluded him from argu¬ 
ing that these contracts were of such a character that they 
did not include this extra work. 

I told him he could argue it but I could not grant the 
prayer that he desired me to grant—the fifth prayer. 

Mr. Hayes. I suppose the rule that would govern in all 
cases would be the one that is applicable. 

The Court. Just to illustrate: You have several prayers 
here that I cannot grant but that you can argue. It can be 
part of your argument. 

Mr. Haves. That is what I was about to sav to 
• • 

2288 your Honor; and my understanding of prayers is 
that the only thing a prayer is is what the law is: 
and there is a great deal of difference between Mr. Magee’s 
putting his interpretation on what the law is or if I do that. 

Do I understand that when we read a prayer we can say, 
“That is what the law is”, but that if a prayer is denied we 
can argue that we think the effect is thus and so? 

The Court. Of course. This is not a case where tie- 
argument is going to be restricted. I think a case like tlii>* 
should be decided on broad principles, as far as if can be. 
and the jury ought to have all the background they can get. 

(The defendant's requested prayers were further exam¬ 
ined by the Court and counsel.) 

The Court. Well, you have got one granted prayer—the 
22nd. 

I do not want to be misunderstood. I cannot grant any 
of these prayers, because they are all contrary to what the 
Court’s theory is. 

Just for purposes of illustration: You take, for in¬ 
stance, these prayers—this is the eighth prayer (reading): 

“The Court instructs the jury that if they find from the 
facts that the plaintiff accepted and cashed the monthly 
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checks, then the law presumes that this was payment in 
fuil for services rendered.” 

The Court does not think that is a presumption ojf law, 
but thinks that is a perfectly fair argument that yqu can 
make to the jury if you want to—which is a very different 
proposition. 

Mr. Hayes. Your Honor understands that j I put 
2289 in No. 8 only as part of a context. 

The Court. But it is not a legal presumiption. 


Now, take the sixth prayer (reading): 

“The Court instructs the jury that if they find from the 
facts that the plaintiff accepted the monthly checksl from 
the defendant corporation as salary during the time ^)f his 
employment, and that each of the checks were tendered to 
and received by the plaintiff as payment in full foij each 
monthly period of work, then you must also find tlnjit the 
plaintiff has no claim for extra compensation.” 

Well, the Court does not think that that is the law, but 
the Court thinks that it may be persuasive. I meajn the 
Court thinks that the fact that he received these cjhecks 
might be persuasive as a matter of fact; but the pourt 
could not charge that as the law. 

Mr. Hayes. Of course, I have some authority which 
would support that position. However, I know I am bound 
by your Honor’s decision with respect to it— 

The Court. What I am trying to say now is that the 
mere fact that I do not grant these prayers does not mean 
to say that you cannot argue the facts and the persuasive 
weight of the facts, as you understand them, to the I jury. 

But I cannot grant the prayers, because they are not in 
accordance with my conception of the law as applicable to 
this case. 


Mr. Hayes. I see. Do I understand that your Hoqor is 
basing that upon what your Honor has alreadvj indi- 
2290 cated: that is, that your Honor feels that there was 


an employment of Mr. Cassell, and your Honor has 
come to the conclusion that that employment was based 
upon an understanding between the parties, that Mr.j ('’as¬ 
set 1 was to be paid? 


The Court. T do not think you want me to state what I 
think about the case, do you? 
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Mr. Hayes. Well, it cannot do me any material harm, I 
suppose. Your Honor lias already said it, when you deny 
all of my prayers. 

The Court. Oh, no, I do not. You might still very well 
be able to convince the jury that there is no merit in the 
plaintiff's case. 

The only thing that I am saying is that I do not agree 
with your theory of the law as applicable to the case, as 
set forth in your prayers. 

Mr. Haves. I understand; but I wondered whether or 
not your Honor was basing that upon your Honor’s decision 
with respect to the factual angle. I was then going to ask 
that if that was the thing that was impelling you, if that 
was not something that your Honor should allow the jury 
to decide. 

In other words, your Honor is saying, “I think this man 
was employed”— 

The Court (interposing). Is it your theory that the Court 
has taken any action which precludes the jury from passing 
on that? 

Mr. Hayes. Oh, no; but I mean if that was your premise, 
then I was going to attempt to urge upon your Honor— 
otherwise I will not—that if your Honor was basing any 
decision your Honor had made upon a factual propo- 
2291 sition, that the proper procedure would be for your 
Honor to allow the jury to pass upon these factual 
matters. 

The Court. I have not reached any conclusion, because I 
do not have any right to do so; I cannot find the fact. 

Mr. Haves. But vour Honor savs that if you find such 
and such a thing about it, then the law is along a particular 
line. 

The Court. Yes? 

Mr. Hayes. I mean that from some of these prayers your 
Honor may be of the opinion, “I do not think that is fac¬ 
tually correct”; but that still would not interfere with your 
Honor’s granting a prayer which says, “if they find it to 
be a fact”; because they, as your Honor has just said, are 
the finders of the fact. 

The Court. Well, the difficulty about your prayers is 
that they do not state facts in most cases; they state ab¬ 
stract propositions of law, which the Court does not thing 
are properly applicable to this case. 
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Even if the proposition of law is correct as an abstract 
proposition, unless it is applicable to the facts of the lease 
it would be misleading to the jury. 

Mr. Hayes. That is right. If I have done that I (have 
failed utterly; because I tried rather studiously to- ifiake 
the prayers applicable to the case, and I have attempted 
to have each prayer prepared on the evidence. 

The Court. Of course, I grant this prayer on the bujrden 
of proof—Prayer No. 22. 

Then there is a prayer here about which I have glome 
doubt. I could not grant it as drawn; it would have tjo be 
refrained in some way—Prayer No. 7 (reading): 


2292 “The Court instructs the jury that if they ifind 

from the facts that the services rendered by the plain¬ 
tiff were outside of the scope of his duties, or designated 
assignments were given him as a salaried employee of; the 
defendant corporation, then in order to find for the plain¬ 
tiff they will have to find further, that the duties so per¬ 
formed were so distinct from the regular duties of his (em¬ 
ployment that it would have been unreasonable for thej de¬ 
fendant corporation to presume that they were rendered 
without expectation of further pay.” j 

Mr. Hayes. I took that practically verbatim from the 
New York case of Robinson vs. Dunn, if your Honor please. 

The Court. Do you mean from a prayer or from a text? 

Mr. Hayes. No-. As a matter of fact, my recollection is 
that that was a prayer that was granted. I do not Want 
to be positive in that, but I know that was either a prajyer 
or the finding of the Court in it. 

The Court. Well, I do not want to accuse you of it ; jbut 
my experience here has been that a lawyer will just tal^e a 
page from a law book and write that down as a prayer. 

Of course, you cannot do that; other Judges—like I do— 
talk too much. 

Mr. Hayes. Well, I assure your Honor that this is not 
obiter. It is either an actual prayer or a decision in a c^se. 

The Court. I think it is a good prayer, but I do jnot 
think it is applicable to the case; because I think it indi¬ 
cates to the jury that there is a grave doubt as to whetjher 
the services arc distinct. Now, from the Court’s 

2293 standpoint, the Court has not any doubt about their 
being distinct. 
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Mr. Hayes. That is just the point I am making. When 
vour Honor savs “distinct”, then vour Honor means that, 
by reason of having heard the testimony, your Honor has 
decided that his services are distinguishable from his ser¬ 
vices as an architect l 

The Court. I am having trouble with this prayer. 

Mr. Haves. I mean that the testimony shows that this 
• » 

man was to do things not onlv as an architect but also 
things of a kindred nature. 

The Court. Well, this was not even a fifth cousin. 

Mr. Magee. 1 think that is a good classification. 

Mr. Hayes. Well, I think it is perhaps a very blood re¬ 
lation; but, after all, I have to abide by what your Honor 
says, as far as the ruling on the prayers is concerned. 

I definitely think that the cases all hold, and that what 
Mr. Cassell did in the acquisition of property, being a part 
of a 20-year proposition and his own suggestions as to why 
he should be tied into the proposition, all tend to show, that 
there was such a kinship, much, much closer related than 
the fifth cousin your Honor suggests, and that there was a 
rather brotherlv relation in the work which this man was 
called upon to do and which he did. 

The Court. Of course, your view would be this—and if 
you should argue a thing like this and if there was objec¬ 
tion made by Mr. Magee, I probably would tell him that I 
could not stop you: You would argue that one of the things 
he was figuring on was doing this work and then getting 
the work of the architect— 

Mr. Haves. He said that, vou know. 

The Court. You would have a right to argue that, 
2294 and I would not stop that. 

Mr. Hayes. Oh, that is what I say creates the kin¬ 
ship. The things that he did were of such character as he 
felt were tying him into this proposition. That is the very 
point T make. 

The Court. T would let you argue that. But let us take 
a suppositious case: A man perhaps did work and may 
feel in his own mind that it is going to result in his getting 
other work and, therefore, he would not charge for it. Let 
us suppose that he is kicked out and does not get the 
work: Whv couldn’t he change his mind? 

Mr. Hayes. Certainly he cannot do that. 
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The Court. I do not agree with you at all. 

Mr. Hayes. Certainly he cannot do that. 

The Court. I do not agree with you at all. 

Mr. Hayes. If that be true, unquestionably Mr. Ci 
w’ould be right in this case; because that is exactly wh 
did, in our opinion. 

The Court. I do not mean to say that he did that; 
do mean to say that if I am employed by you, to doj one 
thing, and then I do another thing which ordinarily the 
legal presumption would be that I was intending to be paid 
for and that you were intending to pay me for, I would 
have a right either to charge for it or not to charge for it. 

Mr. Hayes. That, of course, changes the premise en¬ 
tirely; your Honor puts into this situation not the fact} that 
the man was doing it with the idea of tying himself ijito a 
proposition where he would in the future be employed, but 
you say he did it with the idea that he would bejpaid 
2295 and that we accepted the work with the idea of pay¬ 
ing him. 

The Court. If you are going to make that point, it would 
not make a particle of difference. 

Mr. Hayes. All right, sir. 

The Court. If he were doing work where the legal pre¬ 
sumption would be that he should be paid for it, and with 
the mere fact that he had in the back of his mind thjit he 
wo-uld not charge for it, because of something else he would 
get’ from it, the legal presumption cannot be urged ak not 
to be regarded. 

Mr. Hayes. But if he used that as a means of increasing 
his salary, then it cannot be said to have been kept in the 
back of his head, if it was brought to the front of his )iead. 

The Court. Well, this seventh prayer is what we have 
to consider. 

Mr. Hayes. Would your Honor indicate what would be 
acceptable on that one? What would be acceptable tolyour 
Honor, as a prayer? 

The Court. I will try to, yes. 

Mr. Hayes. Thank you. 

i 

(The prayers were further examined by the Court}.) 

Mr. Hayes. If your Honor please, in the third line, the 
word should be “as”, rather than “were”, apparently, 
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so that it should read, “were outside of the scope of his 
duties, or designated assignments as given him as a sal¬ 
aried employee”, rather than “were given him”. 

The Court. I could not make sense of it, myself. 

Mr. Hayes. I thought something was wrong with it, and 
that is apparently what it was. 

(The prayers were further examined by the Court 

2296 and counsel.) 

The Court. I cannot grant that prayer. 

I will have to refuse all these prayers. 

Mr. Hayes. Sir? 

The Court. I do not know any way to fix it, to tell you 
the truth. 

Mr. Hayes. I see. 

The Court. T grant the 22nd prayer, and refuse all the 
other prayers. 

Now, gentlemen— 

Mr. Magee (interposing). Your Honor, I will not want 
any additional time on these prayers; there is not enough 
of them here to warrant it, as I see it. 

The Court. Well, there will be two hours to a side; but 
the plaintiff cannot have more than an hour as closing 
argument. 

Mr. Magee. I appreciate that. 

The Court. If he does not use a full hour in opening, he 
cannot use more than hour in closing. 

Of course, it may be that when your time is up, you will 
want more. The Court is not going to be rigid about it: if 
you want 15 minutes more, you can have it. 

Mr. Haves. 1 understand vour Honor verv well. 

% *> w 

Of course, I want the record to indicate my objection to 
the overruling of the prayers as offered. 

The Court. Yes. The 22nd prayer is granted, and the 
other prayers are rejected. 

Mr. Magee. Of course, L object to all of them. I want 
your Honor to know that—except the 22nd one which 

2297 your Honor has granted. I just want the record to 
show that 1 have objected to them all. 

Mr. Hayes. May 1 make this further suggestion—and ( 
take it my friend will not be out of step with it: Since as a 
matter of fact lie has the opening and closing, may I un- 
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derstand that his opening will be sufficiently full that I; may 
have an opportunity to answer? 

Mr. Magee. Unquestionably. 

The Court. The only thing he can argue in liis closing 
argument is to answer your argument, if that is whatj you 
have in mind. 

Mr. Hayes. All right, sir. 

Mr. Magee. Yes, I would not attempt to do anything to 
the contrary. 

The Court. Yes, that should be understood. 

Mr. Magee. I have understood that and I have always 
understood, that to be the law of opening and closing, j 

Mr. Hayes. That is not the law and not even the prac¬ 
tice, but I think it is the good practice. 

The Court. I think it is the law, myself. 

Mr. Magee. Yes, I have always understood that the clos¬ 
ing is only for purposes of answering the argument!* by 
the other side. 

The Court. Just incidentally I was State’s Attorney for 
my county for four years, and I made it a settled rule ujider 
no circumstances to do anything else in my closing argu¬ 
ment than to answer the defendant’s counsel. I cajinot 
imagine anything else for a district attorney to do. 

Mr. Hayes. As your Honor suggests, I tliiilk it 
2298 has come to be good practice; but I know of no; law 
which requires it, and furthermore I know of plenty 
of instances where it has not been done. 

The Court. However, T think the Court lias a peijfect 
right to control it. 

Mr. Hayes. That is the only reason why I made the Sug¬ 
gestion ahead of time. 

I thank your Honor very much. 


The Marshal. This Court now stands adjourned until 
10 o’clock Monday morning. 

(Thereupon at 3:45 p. m. an adjournment was tiiken 
until Monday, March 18, 1940, at 10 o’clock a. m.) 


2299 Proceedings 

The Court. Ladies and gentlemen, on Friday afternoon 
after the court had let the jury go, the court discussed very 


i 


i 
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fully with counsel the law which the court considered ap¬ 
plicable to the facts in this case, and the court 

2300 granted such legal instructions as the court thought 
were the law helpful to the jury and applicable to 

the case. The court further requested counsel to read these 
instructions to the jury in order to make it possible for 
the court not to inject itself into the case in any way. 

In this case the court thinks that the instructions which 
counsel read to yon yesterday and discussed, adequately 
cover the law applicable to the facts in this case, which 
would be helpful to you in making your decision. This is 
not the kind of case in which the court thinks it is necessary 
for the court to give its interpretation of the facts to the 
jury. This court takes the view that where it is possible 
the court should not express an opinion to the jury as to 
its view of the facts. So, the only statement which the 
court desires to make to vou this morning is this, that vou 
are the sole and entire judges of the facts in the case. 

You mav now retire and consider vour verdict. 

• • 

(Thereupon at 10:07 o’clock a. m., the jury retired to 
consider of their verdict.) 

2301 In the District Court of the United States 

for the District of Columbia 

Law Xo. S7,596 
Albert I. Cassell, Plaintiff. 
vs. 

Howard University. Defendant. 

Prayer No. 1 

The jury are instructed as a matter of law to return a 
verdict in favor of the plaintiff, Mr. Cassell, in the sum of 
Twenty Six Thousand Two Hundred and Fiftv Dollars 
($26,250.00). 


Refused. 
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In the District Court of the United States for the District 

of Columbia 

Law No. 87,596 


Albert I. Cassell, Plaintiff , 
vs. 

Howard University, Defendant. 


Prayer No. 2 

| 

The jury are instructed as a matter of law that!their 
verdict must he unanimous and the burden of proof is'upon 
the plaintiff, Mr Cassell, to establish each element <jf his 
claim by a fair preponderance of the evidence 


Withdrawi 


t 


2302 


In the District Court of the United States for ' 
the District of Columbia 


Law No. 87,596 
Albert I. Cassell, Plaintiff, 
vs. 

j 

Howard University, Defendant. 

Prayer No. S 

The Jury are instructed that they are the sole judges of 
the facts in this case and of tlie weight to be given th<j> tes¬ 
timony of each witness, and if the Jury finds l'ronji the 
character, demeanor or interest of a witness or his conduct 
on the witness stand, that a witness is not telling the truth 
about any material fact or facts about which he could not 
be mistaken the Jury are at liberty to disregard all oj any 
of tlie testimony of the witness or give it such weight jas lo 
the Jury may seem proper. 

Granted! 
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Iii the District Court of the United States for the District 

of Columbia 

I jaw No. 87,596 
Albert I. Cassell, Plaintiff. 
vs. 

Howard University, Defendant. 

Prayer No. 4 

The Jury are instructed as a matter of law that 
2303 a written contract should be construed most favor¬ 
ably to the party who did not prepare it and strictly 
against the party or parties who did prepare it. 

Refused. 

In the District Court of the United States for the District 

of Columbia 

Law No. 87,596 
Albert I. Cassell, Plaintiff, 
vs. 

Howard University, Defendant. 

Prayer No. 5 

The Jury are instructed as a matter of law that prior ex¬ 
pectations, negotiations and compensations, entered into 
by and between the parties to a written contract are merged 
into the written contract when executed and that the terms 
of the written contract cannot be varied, contradicted or 
explained when the terms of the contract are free from am¬ 
biguity. 


Refused 
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i 



In the District Court of the United States for the District 

of Columbia 

j 

Law No. 87,596. 

Albert I. Cassell, Plain!iff, 
vs. 

I 

I 

Howard University, Defendant. 

2304 Prayer No. 0 

Tlie .Jurv are instructed as a matter of law that ifithey 
find by fair preponderance of the evidence that the plain¬ 
tiff, !\ir. Cassell, was employed as the agent of the defen¬ 
dant, Howard University, and further find that the pjlain- 
tilf has not been compensated for the work and services he 
performed as agent for the defendant, and furtherj find 
that the defendant agreed to compensate plaintiff for 1 this 
work at the rate of $7,500 per year, your verdict should be 
in favor of the plaintiff, and you should allow compensa¬ 
tion at said rate of $7,500 per year, for the services found 
by you from the evidence to have been performed by the 
plaintiff as agent for the defendant, not exceeding theisum 
of $26,250. 

Refused! 

i 


In the District Court of the United States for the District 

of Columbia 

I 

! 

Law No. 87596 


Albert I. Cassell, Plaintiff. 
vs. 

Howard University. Defendant . 


Prayer No. 7 

The Jury are instructed as a matter of law that where 
services are rendered by one person to another and those 
services are knowingly and voluntarily accepted by that 
person without more, the law presumes that such Iser- 
2305 vices were performed and received in the expecta¬ 
tion that compensation would be paid therefor land 


! 


i 
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the law will imply a promise to pay what the services are 
reasonably worth. 

Granted. 


In tlie District Court of the United States for the District 

of Columbia 

Law No. 87,596 

Albert 1. Cassell, Plaintiff, 
vs. 

Howard University, Defendant. 

Prayer No. 8 

The Jurv are instructed as a matter of law that if thev 
* • 

find from the evidence, that the plaintiff, Mr. Cassell, in 
the course of the business of the University was appointed 
by the President and the Trustee Committee on Extension 
as agent pursuant to power delegated by the Board of 
Trustees and that the plaintiff has not been paid for the 
services performed by him under this appointment as agent 
for the University, and further find that the amount of com¬ 
pensation was not agreed upon, then your verdict should 
be for the plaintiff in such sum as will fairly and reasonably 
compensate him for the services which the Jury finds from 
the evidence were thus performed by the plaintiff and ac¬ 
cepted by the defendant: unless you further find that it 
was agreed between the plaintiff and defendant that 
2306 the plaintiff would perform the services without 
compensation. 

Gr as amended. 


In the District Court of the United States for the District 

of Columbia 

Law No. 87596 

Albert I. Cassell, Plaintiff. 

vs. 

Howard University, Defendant. 

Prayer No. 9 

The Jury are instructed as a matter of law that if they 
find by fair preponderance of the evidence that the plaintiff 
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j 

performed services as agent for Howard University from 
July 1, 1929 to June 15, 1933, and further find the plaintiff 
was not in fact a full-time salaried employee of the defen¬ 
dant, Howard University, then their verdict must he fo>* the 
plaintiff in such sum as the Jury finds was agreed upo|i, or 
in the absence of an agreement as to the amount or rate of 
compensation, then such sum as will fairly and reasonably 
compensate him for the services rendered the University 
as such agent. 

Withdrawnj 

— 

2307 In the District Court of the United States for 

the District of Columbia 

Law Xo. 877)96 

! 

Albert I. Cassell, Plaintiff, 
vs. 

Howard University, Defendant . 

Prayer Aio. 10 

The Jury are instructed as a matter of law that the sum 
of $1,000.00 paid by the defendant to the plaintiff iij the 
year 1929, the sum of $1,000.00 paid by the defendant to 
the plaintiff in the year 1930, the sum of $1500.00 paijd by 
the defendant to the plaintiff in the year 1931 and thejsum 
of $1500.00 paid by the defendant to the plaintiff in the year 
1932 for maintenance and services performed by the plain¬ 
tiff concerning the buildings and grounds of the defendant, 
Howard University, were paid for such services alone jand, 
as conceded by the defendant through his counsel in open 
Court have no connection and are not to be considered by 
the Jury as in any way relative to the services the plaihtiff 
performed on extension as agent for the defendant, How¬ 
ard University. 

Granted.| 


i 

! 

i 
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23US In the District Court of the United States for 

the District of Columbia 

Law Xo. 87,596. 

Albert I. Cassell, Plaintiff. 
vs. 

Howard University. Defendant. 

Prayer No. 11 

The Jury are instructed as a matter of law that it is not 
necessary for the plaintiff, Mr. Cassell, to prove that the 
Board of Trustees of the defendant, Howard University, by 
formal resolution employed the plaintiff as agent of the 
University, as such a contract may lx* established by proof 
of the course of business between the parties themselves by 
the usages and practice which the University may have per¬ 
mitted to grow up in its business, and by the knowledge 
which the Board of Trustees, charged with the duty of con¬ 
trolling and conducting the transactions and business of 
the University, bad, or must be presumed to have bad. of 
the acts and doings of the Trustee Committee on Extension 
and the President of the Universitv concerning the affairs 
of the University. 

Withdrawn. 

2309 In the District Court of the United States for 

the District of Columbia 

Law Xo. 87,596. 

Albert 1. Cassell. Plaintiff . 
vs. 

Howard University, Defendant. 

Prayer No. 12 

The Jure are instructed as a matter of law that if thev 
• • 

find from the evidence that the Board of Trustees of How¬ 
ard University have, in the course of running the business 
of tbe University, placed full management and control of 
the business of running the "["Diversity in the President of 
the University, and further permitted the President of the 
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University to enter into contracts of employment in respect 
to the business of the University, then the Jury may!find 
that said President is in fact the general officer in the! na- 
ture of a general manager of the affairs of the corporation 
and has power prima facia to do any act which the Beard 
of Trustees could authorize or ratify. 

Refused.; 


In the District Court of the United States for the District 

of Columbia 

Law Xo. 87,596 

Albert I. Cassell, Plaint iff. 
vs. 

Howard University. Defendant. 

• i 

2310 Prayer No. 7.7 

The Jury are instructed as a matter of law that the 
Board of Trustees at the Howard University must be pre¬ 
sumed to know the usual practices covering business ofj the 
University, and they are charged with knowledge of! the 
extent of the power usually exerted by the Trustee Com¬ 
mittee on Extension and the President, of the University 
and must be held to have acquiesced in the possession by 
them of such authoritv as was exerted bv them, even 
though the Board of Trustees has not expressly by formal 
resolution delegated such authority to said Committee jand 
the President. 

Withdrawn.! 


In the District Court of the United States for the District 

of Columbia 


i 


No. 87596 

Albert 1. Cassell, Plaintiff 
vs. 

Howard University A corporation Defendant 

Prayer No. 1 

The Court instructs the jury that if you find from! the 
facts that the plaintiff was engaged or hired and that he 
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was paid by the defendant corporation upon a monthly or 

vearlv basis then lie cannot recover for anv extra 
» • • 

2311 services even if rendered at the request of the de¬ 
fendant corporation, unless he shows a contract to 
that effect, either express or implied. 

Refused. 


In the District Court of the United States for the* District 

of Columbia 

Xo. 87596 

Albert I. Cassell. Plaintiff 
vs. 

Howard University A corporation Defendant 

Prayer No. 2 

The Court instructs the jury that if you find from the 
facts that any extra services were requested by the defen¬ 
dant corporation and performed by the plaintiff, the law 
presumes that those sorvics were requested and performed 
as an incident of the employment, in the absence of an ex¬ 
press agreement, and your verdict should be for the de¬ 
fendant. 

Refused. 


In the District Court of the United States for the District 

of Columbia 

Xo. 87596 

Albert I. Cassell. Plaintiff 
vs. 

Howard University A corporation Defendant 
2312 Prayer No. .9 

The Court instructs the jury that additional compensa¬ 
tion can be recovered by the plaintiff only where the ser¬ 
vices requested are so different in nature from those agreed 
upon, and so plainly beyond the scope of the plan under 
which he was employed as to rebut the presumption, “that 
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extra services were requested and performed as ail incident 
of the employment”, and warrant the inference of an im¬ 
plied promise to pay therefor. 

Refused. 


In the District Court of the United States for the District 

of Columbia ! 

Xo. 87596 

Albert I. Cassell, Plaintiff, 
vs. 

Howard University A corporation Defendant \ 

Prayer No. 4 

The Court instructs the jury that if you find front the 
facts that the plaintiff voluntarily continued for a consid¬ 
erable period of time in a position where the extra work 
under the so-called Extension Project were regularly re¬ 
quired of him, known to him from the first day he under¬ 
took the work and he received the compensation agreed 
upon as a monthly salary, and failed to insist upon a defi¬ 
nite understanding and agreement with regard to qddi- 
tional remuneration for such extra work or duties, 
2313 and made requests only of the President of the Uni¬ 
versity, or of individual trustees, and not of| the 
Board of Trustees, he will he deemed to have treated!this 
work as a mere incident of his usual duties, and to have 
waived any right to demand extra compensation, When 
claimed after his relationship with the University had been 
changed. 

Refused.! 


Tn the District Court of the United States for the District 

of Columbia 

i 

Xo. 87596 

i 

Albert I. Cassell, Plaintiff , I 

vs. ! 

Howard University A corporation Defendant 

Prayer No. 5 

The Court instructs the jury that if you find from! the 
facts that the plaintiff never made any report and ejaim 
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for extra work to the defendant corporation until after his 
salaried relationship was changed assuming that under 
the terms of liis contract In* was entitled to compensation 
for extra work, then you must find that the plaintiff by his 
own conduct has estopped himself from claiming extra 
compensation. 

Refused. 


2314 In the District Court of the United States for 

the District of Columbia 

Xo. 87596 

Albert 1. Cassell, Plaintiff . 


vs. 

Howard University A corporation Defendant 

Prayer Xo. 0 

The Court instructs the jury that if they find from the 
facts that the plaintiff accepted the monthly checks from 
the defendant corporation as salary during the time of his 
employment, and that each of the checks were tendered to 
and received by the plaintiff as payment in full for each 
monthly period of work, then you must also find that the 
plaintiff has no claim for extra compensation. 

Refused. 


2315 In the District Court of the United States for 

the District of Columbia 

Xo. 87596 

Albert I. Cassell. Plaintiff. 
vs. 

Howard University A corporation Defendant 

Prayer No. 7 

The Court instructs the jury that if they find from the 
facts that the services rendered by the plaintiff were out¬ 
side of the scope of his duties, or designated assignments 
as given him as a salaried employee of the defendant cor- 
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poration, then in order to find for flic plaintiff they (will 
have to find further, that the duties so performed were so 
distinct from the regular duties of his employment that it 
would have been unreasonable for the defendant corpora¬ 
tion to presume that they were rendered without expecta¬ 
tion of further pay. 

Refused, j 


2316 In the District Court of the United States for 

the District of Columbia 

Xo. 87596 

Albert I. Casset.i., Plaintiff 

i 

vs. 

Howard University A corporation Defendant 

Prayer No. S 

The Court instructs the jury that if they find from jthe 
facts that the plaintiff accepted and cashed the monthly 
checks, then the law presumes that this was payment] in 
full for services rendered. 

Refused, j 


In the District Court of the United States for the District 

of Columbia 

No. 87596 | 

i 

Albert I. Cassell, Plaintiff, 

vs. I 

Howard University A corporation Defendant 

Prayer No. 9 

The Court instructs the jury that a person who receives 
a salary from a corporation is not entitled to extra com¬ 
pensation for the performance of duties within the 
2317 scope of those pertaining to his office or position, ajnd 
that he would not be entitled to compensation for 
services outside his regular duties in the absence of a regu¬ 
lar agreement express or implied. 

Refused. 

i 
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Iii the District Court of the United States for the District 

of Columbia 

Xo. 87596 

Albert I. Cassell. Plaintiff, 
vs. 

Howard University A corporation Defendant 

Prayer No. 10 

The Court instructs tlie jury that if they find from the 
facts that the plaintiff was employed at a fixed salary and 
performs extra services of a kind similar to those per¬ 
formed under the contract, then he would not be entitled 
to any compensation other than that provided for in the 
contract. 

Refused. 


2318 In the District Court of the United States for 

the District of Columbia 

Xo. 87596 

Albert I. Cassell, Plaintiff 
vs. 

Howard University A corporation Defendant 
Prayer No. 7 7 

The Court instructs the jury that if they find from the 
facts that the plaintiff continued in his employment, per¬ 
formed extra work when requested without particular pro¬ 
test, and receives his stipulated salary monthly, knowing 
that the defendant corporation regards it as full payment 
of his monthly salary, then he is said to have accepted his 
employers understanding of the contract as his own, and 
waives all claim to additional compensation. 


Refused. 
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In the District Court of the United States for the District 

of Columbia 

No. 87596 j 

Albert I. Cassell, Plaintiff 
vs. 

! 

Howard University A corporation Defendant 
Prayer No. 12 

2319 The Court instructs the jury that if you find firom 
the facts that the defendant corporation requested 
the plaintiff to do certain work and promised to pay him 
extra compensation for the same, and that work was jcov- 
ered in the contract or the plaintiff was bound to or uijider 
a duty to perform the same, then that promise would be 
without consideration and therefore void. 

Refused, j 

| 

In the District Court of the United States for the District 

of Columbia 

No. 87596 

Albert I. Cassell, Plaintiff 

i 

vs. 

Howard University, A corporation, Defendant 

i 

Prayer No. 13 

i 

The Court instructs the jury that if they find that the plain¬ 
tiff was employed by the defendant corporation at a regu¬ 
lar salary, in order for the plaintiff to recover for spejeial 
services or extra work, the burden of proof will be upon! the 
plaintiff to show by a preponderance of the evidence clear¬ 
ly that the work was extra, and that there was an agree¬ 
ment to pay extra for the special work performed, and that 
it was not intended to fall within the general employment 
of the plaintiff or be compensated by the regular salary!. 

Refused, 
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2320 In the District Court of the United States 
for the District of Columbia 

No. 87596 

Albert I. Cassell, Plaintiff 
vs. 

Howard University. A corporation, Defendant 

Prayer No. 14 

The Court instructs the jury that even though they 
should find from the facts that the defendant corporation 
had knowledge that the plaintiff was doing the work and 
that he expected compensation for the same, that in itself 
would not create an implied promise by the defendant to 
pay. 

Refused 


In the District Court of the United States for the District 

of Columbia 

No. 87596 

Albert I. Cassell, Plaintiff 
vs. 

Howard University. A corporation. Defendant 

Prayer No. 15 

The Court instructs the jury that an implied contract can 
not exist when there is an existing express contract about 
the identical subject matter. The parties are bound 
2321 by their agreement, and there is no ground for im¬ 
plying a promise. It is only where the parties do 
not agree that the law interposes and raises a promise. 
Where an express contract exists, under the terms of which 
the work was done, there must be a recision of it before 
the parties will be remitted to the contract which the law 
implies, in the absence of that agreement which they make 
for themselves. 


Refused 
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In the District Court of the United States for the District 

of Columbia 

No. 87596 | 

Albert I. Cassell, Plaintiff 

i 

VS. 

Howard University, A corporation, Defendant \ 

Prayer No. 16 

The Court instructs the jury that a person employed in 
the capacity as an architect for a University, a privatcj cor¬ 
poration, at a fixed salary can not demand extra pat for 
services in that capacity, although they were not Antic¬ 
ipated at the time of the appointment, and were not enum¬ 
erated in the charter or by-laws, and that the fair construc¬ 
tion of the plaintiff’s contract as architect for the defen¬ 
dant University, is that he will do whatever the Univer¬ 
sity, his employer, may have occasion to employ an ajrchi- 
tect about. 

Refused! 

2322 In the District Court of the United States for | 

the District of Columbia 

No. 87596 

Albert I. Cassell, Plaintiff 
vs. 

Howard University, A corporation, Defendant 

Prayer No. 17 

The Court instructs the jury that the defendant cojrpo- 
ration is governed by its charter and by-laws through its 
trustees, officers or agents, and that any person deal¬ 
ing with the corporation must take notice of the powers 
conferred upon it by its charter and that its agents cab not 
exercise any authority in excess of those power. 

Refused! 
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In the District Court of the United States for the District 

of Columbia 

No. 87596 

Albert I. Cassell, Plaintiff 
vs. 

Howard University, A corporation, Defendant 

Prayer No. 18 

The Court instructs the jury that the charter of 
2323 the defendant corporation plainly confers control 
upon the board of trustees as to- the hiring; of offi¬ 
cers, agents and employees, and the fixing- of their compen¬ 
sation and in order for the plaintiff, if he relies upon an 
alleged contract or agreement, he must show a contract or 
agreement on the part of the board of trustees. 

Refused 

In the District Court of the United States for the District 

of Columbia 

No. 87596 

Albert I. Cassell, Plaintiff 
vs. 

Howard University. A corporation, Defendant 

Prayer No. 19 

The Court instructs the jury that you should take in con¬ 
sideration that the president of the defendant corporation 
under the charter and bv-laws can act onlv as the medium 
of communication between the trustees and the employees 
of the defendant corporation, and has no power to contract 
or bind the defendant without being authorized so to do, 
by order or resolution of the board of trustees duly adop¬ 
ted by the board and that in order to- find for the plaintiff 
on any such specific contract you must find that the board 
has given this authority to the president, if you find that 
the president entered into a contract with the plaintiff re¬ 
garding the doing of the specific thing made the basis of 
this suit. 


Refused 
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2324 In the District Court of the United States for 

the District of Columbia 

No. 87596 | 

Albert I. Cassell, Plaintiff 

i 

vs. 

Howard University, A corporation, Defendant \ 

Prayer No. 20 

The Court instructs the jury that even though you jfind 
from the facts that the plaintiff was previously employed 
at the instance of the president of the defendant corpora¬ 
tion, he can not recover for the extra work without evi¬ 
dence of the president’s authority to make the contract, 
providing they first find that there was a contract. 

Refused ! 


In the District Court of the United States for the Distinct 

i 

of Columbia 

l 

No. 87596 

Albert I. Cassell, Plaintiff 

\ 

vs. 

Howard University, A corporation, Defendant 

i 

Prayer No. 21 

The Court instructs the jury that one dealing \yith 
2325 an agent, or other person in a representative capac¬ 
ity, is bound to look to the extent of his powers. He 
is required to do this for his own protection, and if he jne- 
glects to use due precaution in this respect he acts at jliis 
own risk and peril. The fact that the plaintiff dealt \yith 
the president or other individual trustees of the defendant 
corporation in their respective official capacities is nojice 
that such persons were vested with limited power beyond 
which they could not bind their principal. 

Refused ! 


! 
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In the District Court of the United States for the District 

of Columbia 

No. 87596 

Albert I. Cassell, Plaintiff 
vs. 

Howard University, A corporation, Defendant 
Deft. Prayer No. 22 

The Court instructs the jury that the plaintiff is bound 
to establish by a preponderance of the evidence the allega¬ 
tions of his declaration, and if from the evidence of wit¬ 
nesses and documents, vour minds are evenlv balanced on 
whether or not the plaintiff lias established his case as set 
forth in the declaration, then the verdict must be for the 
defendant. 

Granted 


2326 In the District Court of the United States for 

the District of Columbia 

No. 87596 

Albert 1. Cassell, Plaintiff 
vs. 

Howard University, A corporation, Defendant 

Prayer No. 23 

The Court instructs the jury that the burden is upon the 
plaintiff to prove by a fair preponderance of the evidence, 
that the plaintiff was employed by the defendant corpora¬ 
tion to do the extra work alleged in the declaration, and 
secondly the defendant corporation agreed to pay the 
plaintiff a sum in addition to his regular salary for such 
extra work. Unless you are satisfied by a preponderance 
that the defendant corporation entered into such a contract 
with the plaintiff, or if you should find that the evidence is 
evenly balanced on this question, then your verdict must 
be for the defendant. 


Refused 


I 
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2327 In the District Court of the United States for 

the District of Columbia 

No. 87596 | 

Albert I. Cassell, Plaintiff 

! 

vs. 

Howard University, A corporation, Defendant 

Prayer No. 24 

The Court instructs the jury that the plaintiff must 
prove his case as alleged in the declaration, and anyj evi¬ 
dence presented which is outside of the allegations set fjorth 
in the declaration should not lx* considered by you in ar¬ 
riving at your verdict and the defendant is not required to 
answer any such evidence. 

Refused; 

_ 

i 

i 

2328 In the District Court of the United States for i 

the District of Columbia 


No. 87596 

Albert I. Cassell, Plaintiff 
vs. 


Howard University, A corporation, Defendant 

Prayer No. 25 


The Court instructs the jury that since the services of 
the plaintiff to be considered by them in this cause included 
a date running until, to wit, the .... day of ... ., 1933; 
that this date is the earliest one which the Court recognizes 
as fixing the accruing of the plaintiff’s cause of action, land 
the matters and things to be considered bv them as the!ha- 
sis of compensation to the plaintiff, if any, should include a 
period of time not predating the .... day of ...., 1930; 

Refused ! 


i 

i 

i 

! 

i 

j 

j 

i 
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2329 Motion in Behalf of Defendant for a New Trial 

by 

Mr. George E. C. Hayes 

Mr. Hayes. 1 suppose that the mere mention of the cap¬ 
tion of this case will sufficiently bring to vour Honor’s 
attention this particular case. We had, as your Honor 
remembers, a five weeks’ session here, and 1 do not sup¬ 
pose I need to identify it any more than that, although a 
good time has passed since the matter was before your 
Honor. 

We are prepared to argue a motion here this morning 
for a new trial. We have included in the grounds the 
ground that perhaps is the basis for all motions for a new 
trial filed in this jurisdiction having to do with the fact 
that the verdict is contrary to the evidence and to the 
weight of the evidence. I do not think that I need spend a 
great deal of time in attempting to charge that upon your 
Honor because as the case itself progressed and the vari¬ 
ous matters were brought to vour Honor’s attention in- 
eluding the motion at the end of the plaintiff’s case and 
at the end of the entire case, I am reasonably satisfied in 

mv mind that vour Honor felt that there was at least 
* » 

evidence of a character that the jury had a right to pass 
upon or your Honor would not have given it to the jury. 
However, we do urge in all sincerity our position, and if 
your Honor is prepared to hear it, I can attempt in my 
own way to detail it if your Honor believes it is desirable, 
but we feel that the verdict was contrary both to the evi¬ 
dence and to the weight of the evidence. 

The Court. The Court is, I believe, thoroughly familiar 
with the testimony. 

Mr. Hayes. Yes, I believe so; I am satisfied that 

2330 your Honor is. The case was tried for five weeks, 
and we went into definite detail in it, and there is 

no purpose in my attempting to rehearse the testimony 

for vour Honor. 

♦ 

However, there are several points in the motion which 
I wish to address myself to which are, I think, equally as 
important and perhaps equally reasons why, in our opin¬ 
ion, this verdict should be set aside. 
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We have alleged, if your Honor please, and we allege 
now error on the part of the Court in failing to submit to 
the jury for deliberation the issue agreed on at the pretrial 
hearing. Your Honor will remember that there were sjome 
twenty-four prayers offered by the defendant, Howard 
University. Your Honor saw lit to deny all these prayers 
and allowed only the one prayer having to do with |the 
burden of proof, as far as the defendant was concerned. 

We are of the opinion, if your Honor please, that where¬ 
as, although we bow to your Honor's better judgenjient 
as to the correctness of the law on these prayers, whereas 
we feel and still do feel, although respectfully, that !the 
prayers did incorporate the law that slmuid have been 
submitted to the jury, your Honor saw tit to allow njone 
of these prayers but did grant certain prayers offeree! on 
behalf of the plaintiff which carried out what we conceive 
as being his version of a cause of action as it was pre¬ 
sented. 

Now, as I see it, is is our belief that even though!we 
are ourselves entirely wrong with respect to the law, even 
though none of these prayers that we submitted to yjour 
Honor properly incorporated the law, and even those) of 
the plaintiff did, for the sake of the statement,! we 
2331 believe it was then vour Honor's dutv to instruct|the 
jury as to what the law was and that should hjive 
controlled the case. Certainly, there was a theory of It he 
law consistent with the attitude as taken by the defendant. 

We do feel that your Honor, by denying these prayers 
offered on behalf of the defendant, made it impossible for 
counsel representing the defendant to argue the case) on 
any basis other than that advanced by the plaintiff, jin 
other words, your Honor having instructed us that bur 
prayers were not allowed, we were precluded from indi¬ 
cating to the jury anything except what the law was unless 
we were to adopt the theory of the law as indicated by vbur 
Honor’s denying our prayers and granting the prayers! to 
the plaintiff. 

With respect to that element, we say that if your Hoijior 
had done all those things which 1 indicated and still jin 
your Honor’s charge had given to the jury some version! of 
what the defendant’s case was and had indicated to tjhe 
jury that even though your Honor had seen lit to deny the 
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prayers as offered on behalf of the defendant that this 
was the law that thev should be governed bv and vour 
Honor had then yourself indicated as to what the law was 
based upon the defendant’s version of the case, certainly 
we feel that there was sufficient testimony to support at 
least the version of the case as advanced by the defendant. 

If your Honor felt so and had seen fit to charge the jury 
yourself as to what the law was, then even though we had 
been precluded from arguing to the jury on that, still 
they have the possibility to consider the correctness of our 
point of view supported by the testimony as offered, but 
in your Honor’s charge, even though this period of some 
five weeks had gone by during the course of the trial, 
2,'132 all your Honor indicated was, “Ladies and gentle¬ 
men, I have seen fit to allow by the allowance of 
prayers such law as I think is applicable to this case; I 
do not care to comment on it. You ladies and gentlemen of 
the jury are the triers of the facts. It is for you to decide 
this case.” 

As a matter of fact, it is our position that having, as 
1 see it, cut off our possibility as far as the argument of 
the case was concerned, then your Honor should say to the 
jury that “This is the law applicable to the case,” because 
other than that we have no right to encroach upon your 
Honor's position in determining what the law is. Your 
Honor did not allow us that possibilitv because vou indi- 
cated you did not feel disposed to grant any of our prayers, 
but we feel definitely that in this particular your Honor 
erred. We feel that was substantial error in not having 
allowed our prayers and then in nowise covering the prin¬ 
ciple of law involved from the defendant's point of view 
in a general charge. We think that was error, and as a 
result of that situation, the jury never had before it but 
one side of this case, and therefore did not deliberate upon 
that fact. 


The Court. Well, you talked for two hours, I believe. 

Mr. Hayes. Your Honor was good enough to allow us 
time, but vour Honor knows what I was talking about. 

The Court. You talked about a good many things. [ 
think you talked very well. The jury just did not agree 
with you. 
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Mr. Hayes. That is not the point that I am making, but 
whether we had a right to complain of what your Ilcjnor 
said to me, “I will allow none of your prayers; that isinot 
the law involved here.” 

The Court. I still am of the same opinion. 

Mr Ilayes. Your Honor still is of the same opin- 

2333 ion, but the point that I am making is that— 

The Court (interposing). You think the law klid 
not adequately cover that.’ You think the plaintiff's 
prayers did not adequately cover the law in the case? j 
Mr. Hayes. That is the point 1 am making. That is;my 
reason for being here this morning in order that this ljiat- 
ter should be before your Honor, that we should ask what 
your Honor’s decision is, and we made objection at |the 
time you did so rule, because we take the position and tjook 
it then and take it now that if, as a matter of fact, ypur 
Honor felt that the plaintiff's prayers covered all the cjise, 
and that there was no point of view from the defendaiit’s 
standpoint, that if it did come within the principle of (law 
than that, of course, shows to us your Honor’s position^, 
The Court. The Court did not take that position. iTlie 
Court felt that the plaintiff’s prayers presented both ■ the 
law favorablle to the plaintiff and the law favorable tOjthe 
defendant. If I did not, you would have had nothing to 
talk about, if the plaintiff's prayers did not cover the law. 

Mr. Hayes. Yes, sir. 1 can talk without regard to jtlie 
prayers angle. 1 could answer their argument. We had 
a factual situation, and I could answer what they said for 
more than two hours, because your Honor will rememjber 
the old law school adage that when the law is favorably to 
you, you talk about the law, and when the facts are favor¬ 
able to you, you talk about the facts, and when both kre 
against you, you just talk; well, 1 could have just talked. 
But, as I say, in all sincerity, we feel that the plaintiff’s 
prayers did not cover the law from our point; of 

2334 view, and if it was a coverage of the character that 
gave us a right to argue, then having indicated to 

the jury, as your Honor did that “this is the law” and 
“all the law that I think is applicable,” and your Hoiior 
will remember a rather significant fact that after the jury 
went into the jury room— 




1644 


HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


The Court (interposing). Ail I thought was necessary; 
I did not mean to say that 1 could not have talked law all 
day long. 

Mr. Haves. The onlv law which vour Honor thought 
was necessary in this case, but significantly, the jury, as 
soon as the matter was given to them, when they got into 
the jury room, they said, “Let us have the prayers." 

You called us to the bench and asked us whether we ob¬ 
jected to the prayers going in, and I thought it my duty 
to do so, and your Honor did not send the prayers in, but 
it shows the attitude of the jury that since this is your 
indication and this is all the law that is applicable, “what 
is that law:*’ They wanted to know what it was your 


Honor had allowed in the prayers that had been read by Mr. 
Magee; therefore in a way [ was confined because of your 
Honor’s ruling, we feel that this is substantial error of 
the Court and that your Honor should set aside the verdict 
bv reason of that. 

AY e make the additional point that your Honor in one 
or two instances indicated your Honor’s own comment, 
indicating your Honor’s interpretation of the factual situ¬ 
ation in such a way as to indicate to the jury your Honor’s 
thought with respect to the matters which we believed were 
fundamental as far as our case was concerned, and that 
there was error in that statement by your Honor. 
2335 Your Honor will remember that we took our 


position and noted our objection to your Honor's 
statements when your Honor indicated them. Your Honor 


will remember one instance with respect to a statement 
made by your Honor. There was an objection interposed. 
After some four or five days had elapsed your Honor, 
apparently out of your own recollection, called it to the 
attention of the jury and had the matter read from the 
record as to what your Honor had said and advised the 
jury that your Honor should not have made the statement 
and told them to disregard it. 

I take it that that was all your Honor could do under 
the circumstances. AYe feel, however, that there was, 
nonetheless, error, and that your Honor’s admonition to 
the jury to disregard was not sufficient and could not be 
sufficient to erase that comment from their minds, and it 
indicated as to what your Honor felt about it in making the 




I 
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statement, and your Honor felt it necessitated calling it 
to their attention, but the error still was there, and there¬ 
fore that attempted correction on your Honor’s part; did 
not erase the error that had been made. 

The Court. In that particular case, the Court did!not 
feel that the Court had committed any legal error. The 
Court did not feel the Court had said anything the Cpurt 
did not have a right to saw This Court’s view is that if 
possible the Court should refrain from giving any impres¬ 
sion of the Court’s opinion to the jury, but I think |the 
Court does have the right. 

Mr. Haves. That is what we believe is error. I do 
not think your Honor does have a right to give to the .jury 
your Honor’s impression as to what the facts were; that 
is for the jury to- say. 

2336 The Court. Then you disagree with the Suprjeme 
Court and the Court of Appeals. 

Mr. Hayes. Xo, I am not certain that I do. I am entirely 
familiar with the rule applying to federal judges with re¬ 
spect to comment, and 1 do not think your Honor hajs a 
right to indicate, as your Honor said to the jury viour 
Honor’s feelings of a factual situation to be thus and! so. 

The Court. I have practiced law for thirty-five y^ars 
before a great many judges in a great many jurisdictions 
including the Supreme Court of the United States, apd 1 
want to say, as a compliment to myself, that I have nejvcr 
known of any Supreme Court Judge to be as restrained 
as I was in that five weeks’ trial. I had enough to woirrv 
Job but I was as careful, I thought, as I could be in ire- 
fraining from any attempt to express my feelings or senti¬ 
ments in the matter. The Court has no doubt whatever 
that the Court did not exceed in any possibility the privi¬ 
lege that the Court had. j 

Mr. Hayes. I am perfectly frank to say that I appreciate 
your Honor’s position, and your Honor will appreciate 
the fact that I represent a litigant and it is my duty! to 
present our position because I do feel and I do appreciate 
the fact that your Honor did have a strenuous situation to 
contend with. I may have contributed to that myself'; I 
do not know. We were engaged in a five weeks’ trial and 
1 can conceive that I may have caused some discomfort to 
your Honor. 


I 
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The Court. I am not making it a personal matter. 

Mr. Hayes. I know that your Honor is not, but 1 am 
saying that I feel that in that statement by your Honor, 
by making the comment to them, that there was substantial 
error committed. 

2337 There was another instance in which vour Honor 
said something to the effect that the cause of the 

fact that this man had seen lit to do certain work as a 
gratuity that there was no reason why if he came along 
and did something without receiving pay that he should be 
penalized. That is not verbatim, but that is the substance. 

The Court. I do not remember making that statement in 
that unguarded manner. If I did, 1 think that is the law. 

Mr. Hayes. I can show your Honor that you did make it. 

The Court. If 1 did make it, I think that was the law. 

Mr. Hayes. Without regard to the law, that is just the 
point. Vour Honor has a right to advise them as your 
Honor conceives the law to be, but 1 do not think your 
Honor has a right to advise them as to what a factual 
situation is which the issues were drawn on. That was one 
of the issues. Mr. Cassell was urging that he be paid for 
these things, whereas lie had been paid a salary, and when 
your Honor said that, “Yes, this is a gratuity, but be¬ 
cause he had done gratuities, it does not mean that you 
have to penalize 10111 ."* Then your Honor by determining 
a factual situation had gone very far afield in making that 
comment to the jury. 

The Court. The Court does not remember using the word 
“penalize” but even if it, the Court does not think that 
that of itself had any effect on the jury in the face of all 
the various factors which were presented to the jury and 
the various remarks that the Court was required to make 
in order to keep the case from taking five months instead 
of five weeks. The Court had to do something once in a 
while in order to prevent a constant repetition of testi¬ 
mony. 

Mr. Hayes. In that regard, in that five weeks’ 

2338 period, I would like to call your Honor’s attention to 
the fact that in that period as far as the defendant’s 

testimony was concerned, we consumed less than one-third 
of the time, so it was not entirely our fault. 
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The Court. The Court is not fixing any fault. I do| not 
reniember how Ion** 1 the defendant took in cross-examining 
the plaintiff’s witnesses; I don’t remember about that,, but 
the defendant, in cross-examining the plaintiff's witnesses 
in an endeavor in a legitimate way to defeat the plaintiff’s 
cause of action, the defendant certainly was not limited by 
the Court. 

Mr. Haves. Xo, that is correct. Your Honor allowed us 
the privilege of a free cross-examination; I think some¬ 
times a too-free cross-examination, because there were leer- 
tain things that your Honor allowed about which we njake 
complaint, that there were things which vour Honor allowed 
in the ease by reason of your Honor’s interpretation of 
what was a proper and valid answer which we believe had 
absolutely nothing to do with the case. They came int() it, 
and simply as a matter of law to prejudice, a prejudice 
against the person about whom some things were said, jand 
those things reflected themselves in the verdict of the jijirv. 

1 have a definite recollection of asking one question of 
Mr. Cassell as to “Why, when you wrote to those people 
back in 1934, why didn’t you include the suggestion of Jiav 
for this $20,250? Why didn't you make that at that timf ?” 

In his answer, he went on for about two pages of testi¬ 
mony and he went and read into the record, and your Honor 
allowed it, a letter from himself to Mr. Crawford!. 
2339 The Court. The difficultv from the defendant’s 
standpoint may have been, and the Court did jnot 
make any comment about this before the jury, but the dif¬ 
ficulty in that respect may have been that the plaintiff 'sVas 
so absolutely accurate in his answers and had his facts so 
correct I v in his mind that he was able to not onlv ansNver 

• • i 

the question specifically but to go into great detail in order 
to prove his answer. That may have been one of the dif¬ 
ficulties that the defendant was confronted with in the case. 

Mr. Hayes. I am not unmindful of how your Honor \^as 
impressed by Mr. Cassell as a witness. Your Honor! in 
chambers commented upon the manner in which this njian 
testified, but the only thing 1 have in mind, from what y<j)ur 
Honor said as to his correctness and his ability to testify, 
that that had been allowed to the prejudice of the defen¬ 
dant, that he was allowed to go on with the circumstances 
that were then presented. 


i 
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The Court. It may have been that if the Court had been 
the defendant’s counsel instead of yourself it may have 
been that after getting one or two of his answers, the Court 
would then have ceased the cross-examination. 

Mr. Hayes. I am not unmindful of that fact, but here in 
the answer to a question he should have been confined to 
what, as a matter of evidence, was properly admissible. 

The Court. The Court thinks he was. 

Mr. Haves. Your Honor allowed it to come in, and vour 
Honor allowed him to read from a letter addressed to him 
in 1940, four years after the time of my inquiry with respect 
to his testimony, and 1 hat going before the jury was prej¬ 
udicial. 

I have therefore made this motion to give your 
2340 Honor the possibility of our point of view to correct 
what we feel to be error. 1 do not need to sav that 
vour Honor has alroadv indicated what vour ruling would 
be. T perhaps had the feeling that your Honor would rule 
as vour Honor is about to, what vour Honor alreadv indi- 
cated what you would do, but I did want the record to show 
that we make this motion because of the fact that we feel 
that because of these reasons that the verdict should be set 
aside and a new trial granted. 

The Court. The Court in this case is verv stronglv of 
the opinion that both sides had the most adequate opportun¬ 
ity and exercised that opportunity in presenting their re¬ 
spective positions to the jury. In this case, there were rea¬ 
sons why the Court felt that the whole matter, in so far as 
the rules of evidence permitted, should be placed before the 
jury. The Court was not conscious then, as the Court is not 
conscious now, of anything done by the Court to prejudice 
the defendant's case. The Court was unable to sustain all 
the defendant's objections and the Court was unable to sus¬ 
tain all the plaintiff’s objections. 

As a matter of fact, the Court, in order to restrain both 
sides, the Court was compelled at times to interpose an ob¬ 
jection of its own. Counsel either for the plaintiff or for 
the the defendant, for reasons of their own, did not inter¬ 
pose an objection, and sometimes it was necessary for tin* 
Court to do so, but in the Court' opinion, both sides were 
given adequate opportunity to present their respective 
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points of view and the Court thinks that the law which the 
jury had the advantage of sufficiently covered the law of jthe 
case from the point of view of the plaintiff and from the 
point of view of the defendant. 

2341 Therefore, the motion will be overruled. 

Motion For the Fixing of Interest 
By 

I 

i 

Mr. Warren Magee. 

i 

Mr. Magee. There is another motion before you Hoiior 
on this question of interest. When the jury came in to re¬ 
turn their verdict, I asked them specifically if they had fi^ed 
the date of the interest, as to when the interest should rim, 
and as I remember the verdict of the jury, they agreed that 
in the matter of interest, that would be left to your Hoiior 
to fix the date when that interest should run, and therefore 
my moion was filed— 

Mr. Hayes (interposing). I do not concede that. 

Mr. Magee. My motion is to ask your Honor to fix tjlie 
date when interest is to run on this contract action. 

My position as to that is this, that when the jury returned 
is verdict, if Mr. Hayes had any objection to it being donejin 
that manner, then and there he should have made his <j>b- 
jection, because it is clear that under our rule we can try 
an issue or a partial issue, and if a situation of that kibd 
presents itself to the parties and the jury come in with a 
partial verdict, then if counsel for the defendant felt that 
the jury brought in any issue which he wants to object jto, 
then he should object to it, but he did not object to it. 

I submit that this is a contract action, and in this case t|he 
interest certainly accrued prior to the institution of the sujit. 

The Court. I do not know what the rule is in this juris¬ 
diction. I have never been confronted with it. In most 
jurisdictions, in ordinary contract cases, the question 

2342 of interest is a matter for the jury. That is, they can 
either allow interest or not allow interest as thev see 

fit, but as I said, I do not know what the rule is here. 

Mr. Magee. That is true, your Honor. Under the way 
this case was submitted, it was in the first instance tne 
jury’s function to do that. 
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The Court. I do not remember their exact answer. What 
does the record show? 

Mr. Magee. The reporter was not here at the time. 

Mr. Hayes. I attempted to check back with it because 
when 1 received this motion I felt concerned and I wanted 
to know what the decision of the jury may have been. My 
recollection was that he asked them whether they found any¬ 
thing with respect to any interest, and the answer was 
“no”. 

Mr. Magee. No. 

Mr. Ilayes. Therefore, there is no other thing to be con¬ 
sidered, but if they had brought in the verdict for the 
amount for which the suit was brought, then there might be 
some correctness in Mr. Magee’s position, but this is only 
a mathematical calculation, and it is three-fourths of what 
the suit was brought for, so that at most this is a com¬ 
promise proposition. That is the amount of money that was 
agreed upon. 

The Court. There were some cents. 

Mr. Hayes. Yes, and that is just three-fourths of it. 

The Court. 1 often wanted to know what the cents were 
for. 

Mr. Haves. That is a mathematical calculation. There 
was never anv such amount of monev, vour Honor, out- 
standing against the University until they made that de¬ 
cision after some calculation which they themselves know. 

It would not be proper to have interest to date on 
2343 that proposition farther back than the time they ren¬ 
dered it. 

The Court. I got particularly from what the foreman 
said, and this is perhaps an impression and something that 
I cannot define, that they had never considered any question 
of interest, and the statement was almost an involuntary 
statement and made on the spur of the moment. I remem¬ 
ber he said tliev didn’t fix anv interest. 

* • 

Mr. Magee. As I remember, it was that they had not de¬ 
cided the date when the interest was to run from, and they 
left that question up to your Honor to decide. 

That is their exact language because 1 was very much 
interested in it. 

The Court. 1 think von were more interested in the nine- 
teen thousand dollars. 
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Mr. Magee. I do not dispute that, but that is my position, 
and Mr. Hayes’ argument is an argument as to his posi¬ 
tion. The jury had a quantum meruit case, and can brling 
in any amount. 

The Court. They are not required to bring in anyj in¬ 
terest, are they, in this jurisdiction? 

Mr. Magee. No. My contention is that in their verdict 
by the foreman they left the question of interest to vpur 
Honor to decide. 

The Court. If they did, the Court does not remember it. 

Mr. Magee. It is my understanding that 1 put that ques¬ 
tion to them. I regret that the reporter was not here. 

My position was that that is what the jury verdict was, 
and immediately upon the filing of a motion for a new trjial, 
I filed this motion for your Honor to decide that question. 

I asked them for their verdict, and if Mr. Hayes 
2344 objected to it, then was the time to object. 

Mr. Hayes. I did not object because there was! no 
verdict in the way you say. My impression is they indi¬ 
cated they had not fixed any amount of interest; therefore, 
why should I raise any objection l 

Mr. Magee. They referred it to your Honor for decision. 

The Court. I do not remember it if thev did. Mr. Haves 

* f 

says he does not remember it either. 

Mr. Magee. I am sorry these minutes were not taken, but 
the jury is gone, so I shall have to rely on your Honor’s 
recollection and on Mr. Hayes’ recollection, but I distinctly 
put the question to them of interest and got their answer, 
and so I filed the motion. 

The Court. That is the Court’s recollection. 

Mr. Hayes. Your Honor does overrule my motion? 

The Court. Yes. 

Mr. Hayes. I would like to ask your Honor to fix the 
supersedeas bond. We are perfecting an appeal. 

Mr. Magee. It would take, I suppose, a year to dispiose 
of an appeal. Say, six percent interest. The interest jfor 
a year would figure over twelve hundred. They require 
about a hundred a month. 

The Court. The Court will fix twenty-one thousand 

dollars. 

(At 10:57 o’clock a. m., the hearing was concluded.) 
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2345 Stipulation 

Filed July 20 1940 

# * * 

It is hereby stipulated by and between counsel for the re¬ 
spective parties to the above entitled cause, as evidenced 
by their signatures hereunto attached, that the original ex¬ 
hibits offered in evidence by the plaintiff and the defendant 
in the hearing of this cause before the District Court of tin* 
United States for the District of Columbia shall be produced 
for inspection and examination by the Court of Appeals of 
the District of Columbia at the time of the hearing of this 
cause on appeal and shall be made the basis of reference on 
appeal as though they were incorporated in the Transcript 
of Testimony filed in this cause. 

GEORGE E. C. HAYES 

Attorney for defendant-appellant 
WARRENE MAGEE 

Attorney for plaintiff-appellee 

July 20th, 1940. 

2346 Order 

Filed July 20 1940 

* * # 

Upon stipulation of counsel for the respective parties 
hereto, and the same appearing to the satisfaction of the 
Court, it is, by the Court, this 20th day of July, A. 1)., 1940, 

ORDERED: That the original exhibits admitted in evi¬ 
dence in this cause by the respective parties hereto be and 
they hereby are allowed to be withdrawn from the files of 
this Court, or produced by the respective parties; and all 
such original exhibits are allowed to be produced for inspec¬ 
tion and examination at the time of the hearing of this 
cause on appeal; and such original exhibits, if any, as may 
be withdrawn from the files of this Court shall be safe¬ 
guarded and returned to the tiles hereof upon completion of 
their use in the Court of Appeals of the District of Colum¬ 
bia. 

T. ALAN GOLDSBOROUGH 
Justice 



HOWARD UNIVERSITY VS. ALBERT I. CASSELL. 


1653 

| 

We Agree: 

GEORGE E. 0. HAYES 

Attorney for the. defendant-appellant 

WARRENE MAGEE 

Attorney for the plaintiff-appellee 

\ 

i 

2347 Assignments of Error 

Filed Julv 20 1940 
%> 

# # •* 

The Trial Court erred as follows: 

I 

1. In allowing testimony on behalf of the plaintiff, which 
was legalIv not admissible in evidence, to the detriment of 
the defendant. 

2. In failing to allow testimony on behalf of the defen¬ 
dant, which was legally admissible in evidence, to the detri¬ 
ment of the the defendant. 

3. In so ruling as to avoid the interposition of proper) ob¬ 
jections by counsel. 

4. In allowing in evidence, over objection of counsel! for 
the defendant, testimony which was irrelevant, immatejrial 
and prejudicial. 

5. In failing to allow in evidence on behalf of the defen¬ 
dant testimony which was relevant, material and sup¬ 
portive of the defendant's legal contentions in thiscauscj. 

6. In failing to confine the testimony in the case to;the 
issues involved. 

7. In failing to sustain a Motion for a Directed Verdict 
of the defendant made at the close of the plaintiff’s eftse. 

8. In failing to sustain a Motion for a Directed Verdict 
of the defendant renewed at the close of the entire case). 

9. In commenting on the testimony during the trial of) the 
case in such wise as to give the Court’s opinion on factual 
matters in issue in the case, to the detriment of the defen¬ 
dant, and amounting to the directing of a verdict for)the 

plaintiff. 

2348 10. By prejudicing the rights of the defendanj by 
rulings made and the manner in which they \yere 

made, so as to influence the jury against the defendant, j 
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11. In failing- to hold that the Statute of Limitations 
barred the plaintiff from the right of recovery. 

12. In denying each and all of the prayers of the defen¬ 
dant. 

13. In granting such of the plaintiff’s prayers as were 
granted. 

14. In withholding from the jury the right of deliberation 
upon the issues in the cause as fixed by the pleadings, out¬ 
lined by the pre-trial Order, and supported by the evidence, 
as touching upon the defendant’s theory of the case. 

15. In failing to instruct the jury as to the law by which 
they should be guided regarding the defense interposed by 
the defendant and supported by testimony introduced on its 
behalf, and as disclosed by the entire case. 

16. In failing to give the jury proper or adequate instruc¬ 
tions. 

17. In ruling as to the law applicable in this case. 

18. In denying the defendant's Motion for a New Trial. 

11). In allowing the verdict of the jury to stand, under all 

the testimony adduced in the cause without requiring a sub¬ 
stantial remittitur. 

20. In allowing the judgment of the Court to be entered 
upon the faulty verdict. 

GEORGE E. C. HAYES 
Attorney for Defendant. 

2349 Designation For Record on Appeal 

Filed June 19 1940 

# # # 

The Defendant, Howard University, appellant, in the 
above entitled cause, designates the following to constitute 
the record on its appeal: 

1. Declaration filed June 4, 1936 

2. Appearance of At tv. Hayes for Defendant and Pleas, 
filed June 30, 1936 

3. Joinder of Issue, Notice of Trial, Calendared, July 
12, 1937 

4. Motion for leave to file Replication, filed August 1, 
1938. 

5. Rejoinder to Replication, filed October 10, 1938 
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6. Order granting- leave to file Replication, Lnliring, [filed 
October 24, 1938. 

7. Motion of Plaintiff to pass case for term, consent and 
affidavit, filed June 17, 1939. 

8. Order passing case, filed June 17, 1939. 

9. Stipulation in re trial set for 11/7/39, filed Xoveiiiber 
6, 1939 

10. Pretrial, January 23, 1940 (Include order) 

11. Jury sworn and respited until tomorrow, February 
19, 1940. ' 

12. Trial resumed every ('ourt day from 2/19/40, respited 
until tomorrow, March 19, 1940. 

13. Trial resumed, same jury, Verdict for Plaintiff 1 : vs. 
Defendant for .+19,687.50, Judgment for Plaintiff vs. Defen¬ 


dant for $19,687.50 

14. Motion for new trial filed March 22,1940. 

15. Motion to fix date from which interest is to run, filed 
March 26, 1940. 

16. Order overruling motion to set aside verdict and! for 
new trial, Order fixing supersedeas bond at $21,000.00, No¬ 
tice of Appeal by Defendant, filed April 24, 194(1) 

2350 17. Supersedeas bond, ($21,000.00) of Defendant 

with Mass. Bonding and Insurance Co. Surety [ap¬ 
proved and filed April 26,1940. 

18. Order extending time to file transcript of record until 
7/23/40, filed May 14, 1940. 

19. Transcript of Testimony. 

20. Assignments of Error. 

21. This Designation. 


GEORGE E. 0. HAYES 
Attorney for Defendant—A p pel tan t 

Copy of the foregoing Designation mailed to Atty. A\|ar- 
ren E. Magee, Munsev Bldg., Attorney for the Plaintiff— 
Appellee, this 19th day of June, 1940. 

GEORGE E. C. HAYES 
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Counter Designation of Record on Appeal 

Filed June 26 1940 
* # * 

The plaintiff, Albert I. Cassell, appellee in the above en¬ 
titled cause, in addition to those portions of the record de¬ 
signated by the defendant, Howard University, designates 
the following to be added to the record on appeal: 

1. In addition to the complete transcript of all the oral 
testimony, that the record include all exhibits offered and 
received in evidence on behalf of the plaintiff. 

(’HAS. S. BAKER 
WARRHXEMAGEE 
BEXJ. L. TEPPER 
Attorneys for plaintiff 

2351 Copy of the foregoing Counter Designation of 
Record mailed to George E. C. Hayes, Esq., 613 F 
Street, X. \\\, Washington, I). C., attorney for defendant- 
appellant, on the 25th day of June, 1940. 

WARREX EMAGEE 

Of counsel for plaintiff 


Additional Designation of Record 
Filed July 22 1940 


The Clerk of Court will please include as a part of the 
record on appeal in the above entitled cause: 

1. The stipulation between counsel as to the production 
of Original Exhibits. 

2. The Order of the Trial Justice as to the production of 
Original Exhibits. 

GEORGE E. C. HAYES 

Attorney for defendant-appellant 

Service accepted 

WARREN E. MAGEE 
Attorney for plaintiff-appellee 

July 20, 1940. 
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2353 District ("curt of the* United States for the 

District of Columbia 

| 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of jthe 
United States for the District of Columbia, hereby certjify 
the foregoing pages numbered from 1 to 2353, both j in¬ 
clusive, (excepting Transcript of Testimony, as to the lac- 
curacy of which counsel has certified) to be a true and cor¬ 
rect transcript of the record, according to directions! of 
counsel herein filed, copies of which arc made part of tihis 
transcript, in cause Xo. 87596 At Law, wherein Albert I. 
Cassell is Plaintiff, and Howard University, a corporation, 
conducting a University in the District of Columbia, is De¬ 
fendant, as the same remains upon the files and of record in 
said Court. 


IX TESTIMOXY WHEREOF, T hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 29th day of July, 1940. 


(Seal) 


Bv 


CHARLES E. STEWART 
Clerk. 

HARRY M. HULL 
Asst. Cirrii 


Endorsed on cover: Xo. 7727 Howard University J 

• ' i- 

Corporation Etc. Appellant v. Albert 1. Cassell United 
States Court of Appeals for the District of Columbia Filed 
Jul 30 1940 Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 

! 

District of Columbia 


No. 7727. 


HOWARD UNIVERSITY, a corporation, conducting 
a University in the District of Columbia, 
Appellant, 

i 

vs. i 

ALBERT I. CASSELL, 

Appellee. 


BRIEF OF APPELLANT. 

Because of the fact that the appellant, defendant belojw, 
is aggrieved by reason of the verdict of a jury in the lowfer 
court and the judgment of the lower court, the District 
Court of the United States for the District of Columbia, 
based thereon, this appeal has been prosecuted to the 
United States Court of Appeals for the District of Colum¬ 
bia for the correction of the errors complained of. 

i 

i 

i 

Jurisdictional Statement. 

i 

| 

The District Court of the United States for the District 
of Columbia, by reason of its inherent jurisdiction, had 
jurisdiction to try the cause presented to it, which was jin 
the nature of a suit for compensation by the plaintiff be¬ 
low, appellee here, Albert I. Cassell, for services allegedly 
rendered as Agent to superintend the acquisition of eertajin 
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real estate, pursuant to the physical development of a so- 
called “Twenty Year Extension Plan" of defendant Uni¬ 
versity, the supervisory management of the property after 
it was acquired, the collection of income from such property, 
and for the making of investments of moneys earned by the 
property. The complaint setting forth this cause of action 
was set forth in a Declaration, containing three (3) counts 
(R. pp. 1-7). These three (3) counts claimed compensation 
respectively on the basis of a quantum meruit; on the basis 
of an express agreement to pay the plaintiff for his services 
a sum of to wit Seventy-five Hundred Dollars ($7500.00) 
per annum, over and above an amount paid him as Archi¬ 
tect and as Superintendent of Buildings and Grounds; and 
by reason of a ratification of the said alleged express agree¬ 
ment by the defendant University accepting his services and 
the benefits of them, as set forth in the last count of the 
said Declaration. 


To this complaint, and to each count thereof, pleas were 
filed in which the defendant, Howard University (R. pp. 7- 
27) denied the employment of the plaintiff in the form 
claimed; denied any right in the plaintiff on the quantum 
meruit theorv; denied anv such agreement as relied on bv 
the plaintiff or any ratification thereof; and alleged that 
any services rendered by the plaintiff in the designated 
capacity of Agent were embraced in and were because of 
and in accord with the plaintiff's employment as a salaried 
employee of the University, as University Architect and as 
Superintendent of its Buildings and Grounds; and denied 
the performance of some of the services claimed by the 
plaintiff. Further to each and all of the counts of the 
Declaration, the defendant pleaded the Statute of Limita¬ 
tions, setting forth that the cause of action, even as claim¬ 
ed, was barred by the said Statute. 
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In a replication allowed by the Court (R. p. 28), the 
plaintiff denied that the cause of action accrued more than 
three (3) years prior to the bringing of the suit; and fur¬ 
ther that the defendant University was estopped from liais¬ 
ing the issue of the Statute of Limitations because through 
its proper officers, agents, and representatives, the j de¬ 
fendant promised that his claim for services wouldj he 
recognized and paid, thus keeping him from sooner bring¬ 
ing his suit. 

i 

In its rejoinder the defendant (R. pp. 28-29) reiterated 
that the cause of action accrued more than three (3) years 
prior to the bringing of the suit and denied that any aeit of 
any proper officer, agent, or representative of said Univer¬ 
sity gave any such assurance to the plaintiff as claimed in 
the Replication; or that it was in any wise estopped fjrom 
raising the issue of the Statute of Limitations. 

i 

i 

The issues thus set forth and joined in were outlined as 
the basis of the suit and the jurisdictional basis for;the 

i 

lower court in the Pre-trial Order signed bv Mr. Justice 

* ! . 

Bolitha J. Laws, and endorsed by counsel for the respective 
parties (R. pp. 32-35). 


The jurisdiction of this Court to sit in appellate revjiew 
of the judgment of the lower Court, the District Court of 
the United States for the District of Columbia, supporting 
the general verdict of the jury in favor of the plaintiff be¬ 
low, appellee here, in the amount of Nineteen Thousand 
Six Hundred and Eightv-seven Dollars and Fifty C<}nts 
($19,687.50), with the jurisdiction of the lower Court;es¬ 
tablished, is a matter, we respectfully submit, that deed 
not be elaborated upon. 


i 
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Statement of the Case. 

Though the voluminous record, made necessary to demon¬ 
strate the errors made by the lower Court, rather success¬ 
fully conceals what this case actually is about, we shall here 
undertake to set forth in concise terms a statement of the 
case, as outlined in the pleadings and as agreed upon by 
counsel and submitted to the trial Court by the Pre-trial 
Justice. 

The plaintiff, Albert I. Cassell, came to Howard Uni¬ 
versity in the vear 1920 and from 1920 to December 31, 
1921, designed and superintended the construction of the 
University’s then-called dining hall building. From 1921 
until February 8, 1924, the plaintiff taught architecture as 
the Head of the Department of Architecture of Howard 
University (R. p. 41). From February S, 1924 until to wit 
June 30,1933, Albert I. Cassell served as University Archi¬ 
tect, and within that period, to wit from the year 1929 
until to wit January, 1933, when there was a newlv formed 
Department of Maintenance, the said Albert I. Cassell also 
served and was additionally compensated by the University 
as Superintendent of Buildings and Grounds (R. p. 78). 
The relationship of the said Albert I. Cassell with Howard 
University changed as of to wit June, 1933, and it is to be 
noted that the claim as tiled by him covered a period as 
set forth in the pleadings, in each of the respective counts, 
having commenced as heretofore stated during the sum¬ 
mer of the year 1929, extended to and including the year 
1933 (R. pp. 3, 5, and 6), or over a period of more than 
three years; and purported to be for extra services render¬ 
ed to the University as Agent for the Extension Fund 
Committee of said defendant University. It is the conten¬ 
tion of the plaintiff that this extra w’ork was either under 
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an express agreement to pay for the services a specific 
amount agreed upon by the plaintiff and the President of 
the defendant University, said amount being made the basis 
of the suit; or that lie was entitled to the amount sought 

i 

on the quantum meruit theory; or that if the agreement) en¬ 
tered into was not expressly contracted by the defendant 
University, it was accepted by the University and j the 
services rendered thereunder and was by so much ratijlied, 
thus entitling the plaintiff to recover the amount suedifor. 
To this end the plaintiff offered testimony tending to show 
the nature of the services rendered and that same \yere 
extra services and himself testified to a promise made jhim 
by the President of the University that he would be paidj for 
the services rendered at the rate of Seventy-five Hundred 
Dollars ($7500.00) per annum over and above the salary 
which he was receiving either as Architect or as Superin¬ 
tendent of Buildings and Grounds, claiming that j his 
services as Architect were specifically covered by Govern¬ 
ment contracts which outlined and confined his duties. The 

I 

plaintiff, by calling the attention of experts, so qualified, to 
alleged services rendered as outlined in a hypothetical 
question put to them, offered testimony tending to sho\t on 
a quantum, meruit basis, in accord with the question so put, 
that the plaintiff would have been entitled to an amount in 
excess of that for which suit was being brought (R. jpp. 
1099, 1114, 1119). The defendant University, on the Con¬ 
trary took the position that such work, as was done by jMr. 
Cassell was done, as a part of his duties as the University 
Architect, in which capacity he acted during the entire time 
for which suit was brought and that he was paid a salary, 
which, distinguishable from additional money paid him)for 
maintenance as Superintendent of Buildings and Grounds 
covering a certain included period, was proportionately 
increased as additional duties were assigned him: and tlhat 
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although he was specifically designated to receive certain 
amounts under Government contracts purporting to out¬ 
line his duties that he was as a matter of fact on Univer- 
sitv salarv and that the Government contracts were know- 
inglv not confining as to his duties and were means of im¬ 
plementation, with a specific understanding had with re¬ 
gard thereto between the plaintiff, Mr. Cassell, the defend¬ 
ant, Howard University and the Government (R. pp. 125.0, 
1267, 1283, and 1286). 

Defendant further claimed that no agreement was made 
with the plaintiff to pay for any services, as claimed, by 
anyone in any position properly to do so; and in this re¬ 
gard the President of the University specifically denied 
that he had any time promised to see that the plaintiff was 
paid for the extra work for which claim was being made, 
either the amount of Seventy-five Hundred Dollars ($7500.- 
00) as by the plaintiff alleged or any amount whatsoever. 
Defendant claimed and offered testimony tending to show 
that there was never any ratification of any such purported 
agreement bv the defendant Universitv. Testiinonv offer- 
ed on the part of the defendant University tended to show 
that as a part of University expansion that a Twenty Year 
Expansion Plan was inaugurated, which was educational 
and physical in its proportions. With regard to physical 
acquisitions it was voted by the Trustees of the Univer¬ 
sity, on to wit, February 7, 1928, to ask the Buildings and 
Ground Committee to make a study of the building needs 
of the University for the next twenty (20) years in rela¬ 
tion to the necessary lands and buildings (K. p. 1180) and 
that duty was assigned to Mr. Cassell. The defendant 
University called upon its officers and professors, as their 
relationships and qualifications justified, to render such 
services as a part of this Twenty Year Expansion Pro- 
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gram as the University interests seemed to require; land 
same were given by all without stint, and by all, except 
plaintiff, without apparent thought of and without request 
for compensation. To this end the President of the Uni¬ 
versity called together the entire group of major adminis¬ 
trative officers, including the deans of the nine schools knd 
colleges, the Secretary-Treasurer, and the Architect! of 
the University (R. p. 1182), and called upon each to under¬ 
take to present a twenty-year program so far as his dwn 
phase of the work was concerned and the extent to which 
these persons individually contributed to the prograni is 
testified to in the Record (R. pp. 1182-1184). The entire 
first part of the plaintiff's testimony supports this thejory 
of work gratuitously done and some of the most prodigious 
tasks are dubbed ‘‘gratuities” by the plaintiff himself. The 
plaintiff, however, takes the position that after certain 
gratuities there were certain other things, performed! as 
Agent for the Extension Committee, for which he claims 
he was entitled to be compensated, and testified specifically 
to services rendered in the acquisition of property as said 
Agent. The defendant University claimed that no dis¬ 
tinction was ever made to it as to the things done by the 
plaintiff as gratuities and those things for which he clainiied 
credit and that it did not know until just prior to the time 
of the bringing of the suit the alleged basis of the plaintiff’s 
claim and that after learning of same it authorized investi¬ 
gation thereof, but never recognized same, and never 
promised to pay same. Plaintiff admitted in his testimony 
that he never made his claim directly to the University 
through its Trustees as such, but relied upon the promjise 
of the President, denied by him in his testimony, that he 
would obtain compensation for him for these alleged extra 
services rendered (R. pp. 692, 693). As stated, the Presi¬ 
dent denied the making of any such promise and stated 
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that the only attempt to obtain compensation for the plain¬ 
tiff by him was in the form of an application to a philan¬ 
thropic organization to give a sum sought at that time, and 
prior to the doing of any of the alleged extras for which 
claim was being made, for a specific task to be performed 
by the plaintiff, entirely separate and distinct and asked 
for on an entirely different basis, which said request was de¬ 
nied and the reason therefor given, and which was fully 
understood by the plaintiff and brought to his attention, 
and the idea of securing same was mutually abandoned ("R. 
pp. 1317-1322). 

The case itself should therefore have been confined to the 
issue as to whether services performed by the plaintiff 
were performed by him as a salaried employee of the Uni- 
versitv, or were such designated or voluntarv services as 
■were incidents of his employment or assumed as such, and 
for which by so much, without express agreement so to do 
or action on the part of the University estopping it from 
denying responsibility, the plaintiff was entitled to no com¬ 
pensation ; or whether the services were outside of any re¬ 
lationship which the plaintiff bore to the University and of 
a character entitling the plaintiff to be compensated in an 
amount expressly agreed upon, or in so much as the plain¬ 
tiff deserved under the quantum meruit theory, or upon the 
theory of an estoppel upon the University to disclaim re¬ 
sponsibility for payment by its acceptance of the plaintiff’s 
services under a purported ratification of an agreement to 
pay for same. There "was also the distinct issue, as drawn 
by the pleadings, and supported on the respective sides by 
testimony, as to "whether or not the Statute of Limitations 
barred the action, which should be considered as a part of 
the case presented to the Trial Court. 


I 

I 

i 
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Statement of Points to be Relied on. 

i 

i 

There are a number of points, each of which we believe 
to be substantial, on which the appellant intends to rjely, 
and which are here set forth: 

The Trial Court erred as follows: 

I 

j 

1. In allowing testimony on behalf of the plaintiff, 
which was legally not admissible in evidence, to the detri¬ 
ment of the defendant. 

j 

2. In failing to allow testimonv on behalf of the | de- 

O v 

fendant 'which was legally admissible in evidence, to I the 
detriment of the defendant. 

I 

3. In so ruling as to avoid the interposition of projper 
objections by counsel. 

4. In allowing in evidence, over objection of couhsel 
for the defendant, testimony which was irrelevant, imma¬ 
terial and prejudicial. 

5. In failing to allow in evidence on behalf of the de- 
fendant testimony which was relevant, material and sup¬ 
portive of the defendant's legal contentions in this cause. 

6. In failing to confine the testimony in the case to |the 
issues involved. 

7. In failing to sustain a Motion for a Directed Ver¬ 
dict of the defendant made at the close of the plaintiff’s 


case. 
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8. In failing to sustain a Motion for a Directed Verdict 
of the defendant renewed at the close of the entire case. 

9. In commenting on the testimony during the trial of 
the case in such wise as to give the Court's opinion on fac¬ 
tual matters in issue in the case, to the detriment of the 
defendant, and amounting to the directing of a verdict for 
the plaintiff. 

10. By prejudicing the rights of the defendant by rul¬ 
ings made and the manner in which they were made, so as 
to influence the jury against the defendant. 

11. In failing to hold that the Statute of Limitations 
barred the plaintiff from the right of recovery. 

12. In denying each and all of the prayers, of the de¬ 
fendant. 

13. In granting such of the plaintiff's prayers as were 
granted. 

14. In withholding from the jury the right of delibera¬ 
tion upon the issues in the cause as fixed by the pleadings, 
outlined by the Pre-trial Order, and supported by the evi¬ 
dence, as touching upon the defendant’s theory of the case. 

15. In failing to instruct the jury as to the law by which 
they should be guided regarding the defense interposed by 
the defendant and supported by testimony introduced on its 
behalf, and as disclosed by the entire case. 

16. In failing to give the jury proper or adequate in¬ 
structions. 


i 
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17. In ruling as to the law applicable in this case. 

IS. In denying the defendant's Motion for a New Trial. 

| 

19. In allowing the verdict to stand, under all the tes¬ 
timony adduced in the cause without requiring a substantial 
remittitur. 

i 

20. In allowing the judgment of the Court to be entered 
upon the faulty verdict. 

Summary of Argument. 

I 

! 

1. We shall demonstrate by appropriate references j to 
the testimony that the Trial Justice so conducted the cd,se 
as, by his rulings, to reflect his personal leanings as being 
favorable to the plaintiff and against the defendant, affd 
in such wise as to influence the jury in their deliberations, 
violating even the Federal rule as to the right of comment 
by the Court, and practically amounting to an instruction! to 
the jury to find for the plaintiff. 

2. It is our purpose to disclose that the issues in this 
case were entirely beclouded and in fact effectually obliter¬ 
ated by the allowance in the testimony of matter entirely 
immaterial and irrelevant, not responsive to questions, ahd 
having but the purpose of adversely affecting the interests 
of the defendant University, and by the prejudicial allow¬ 
ance of the injection in the testimony, among other things, 
of alleged personal differences between the plaintiff and the 
President and other members of the personnel of the defend¬ 
ant University, having nothing to do with the issues in¬ 
volved and being not properly admissible in evidence, but 
allowed over defendant’s objection. 


I 
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3. We shall show from the evidence that the Statute of 
Limitations had run against the cause of action as brought 
by the plaintiff and that the Court’s rulings to the con- 
trarv were erroneous. 

•r 

4. By a reference to the Prayers of the plaintiff, as 
allowed, and those of the defendant, as refused, and the 
Instructions by the Court, we shall point out that the de¬ 
fendant was not only denied the privilege of arguing to the 
jury its theory of the case and the evidence as tending to 
support that theory but was forced in its argument to ac¬ 
cept the plaintiff’s theory of the case; and the jury were 
erroneouslv instructed bv the Court that the law thus given 
by the plaintiff was the only applicable law in the case. 
Citations from the testimony, paralleled with respectable, 
and we submit controlling authorities, will reveal that the 
jury were not allowed by reason of the action of the Court 
on the respective Prayers submitted to deliberate upon the 
issues in the case, nor to pass upon the matters fundamen¬ 
tal to the defendant's rights in the premises. 

5. The Motion for a Directed Verdict made at the end 
of the plaintiff's case and renewed at the end of the entire 
trial should have been granted. 

6. The Motion for a New Trial, on the grounds urged in 
said Motion, should have been granted. 

Argument. 

1. The first argument advanced needs no citation of 
authorities, but rather quotations from the testimony, al¬ 
lowed over the objections of counsel, to show how far afield 
the case was allowed to go and to demonstrate the error of 
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which the Trial Justice was guilty. Indeed, at the outlset, 
the improper rule by which counsel were required by Ithe 
Court to be governed reveals how the possibility of extrane¬ 
ous and immaterial matter coming into the case was! al¬ 
lowed and how, once that it was in, the ease followed ithe 
various will-o-the-wisps of immaterial matters rather than 
the issues outlined by the pleadings and agreed upon in 
the pre-trial proceedings. The rule laid down by the Court 
early in the cross-examination of the plaintiff that counsel 
should not interrupt a witness and that if his answer ivas 
not responsive the Court would take the responsibility! of 
stopping him; particularly in view of the later expressed 
view of the Court as to what was allowable for a witness 
to testify to under cross-examination, opened a flood-gate 
that swept before it all the confining issues of the case &nd 
let in anv and all such matters as the witness saw fit to 
refer to. 


During the trial, when counsel for the defendant Was 
cross-examining the plaintiff, and attempted to reframfe a 
question, so that the question might be understood by 'the 


witness and an answer elicited that had to do with the isshes 


i 


in the cases, the following took place (R. pp. 507-508): ; 

“Q. May I ask this question a bit out of step with 
what I was then pursuing but in keeping with what i’ou 
have just stated? Does that same thing apply, that 
you have just stated, to the property that was there¬ 
after acquired? A. Property acquired on extension? 

Q. That is right. A. No. Under the property 
acquired under extension you had a different thing— 


you had— 

Q. I want to be certain that you got my question. 

Mr. Magee: We think he is entitled to answer, y<j>ur 
Honor. 

The Court: The Court thinks his answer is resppn- 
sive. This Court does not allow witnesses to he inter¬ 
rupted. If a witness’ answer goes outside the scgpe 


i 


i 

I 

i 

i 
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of the question, the Court will take the responsibility 
of stopping the witness; otherwise counsel will have 
to wait until the answer is completed. Then, if he 
thinks the answer is not responsive . he can move to 
strike it out. (Emphasis ours.) 

Mr. Hayes: I beg your Honor's pardon. I was 
simply attempting to reframe the question because I 
thought the question was eliciting the proper answer. 

The Court: The Court does not at all mean to 
criticize counsel: counsel’s conduct is perfectly proper. 
But I have found it necessary to make this statement 
in every case I have had. I make it now only because 
the occasion has arisen. I do not intend it as a criti¬ 
cism. (Emphasis ours.) 

Mr. Haves: I shall be bound bv vour Honor’s sug- 
gestion.” 

Although the Court assumed the responsibility for stop¬ 
ping the witness, it soon became apparent that same was 
not being exercised, and counsel approached the Bench, 
realizing the handicap under which he was being put by 
not being able to interrupt the witness when his answers 
seemed non-responsive and when immaterial matter was 
being dragged in, and out of the presence of the jury the 
following ensued (R. pp. 554-555): 

“Mr. Hayes: If your Honor please, I am asking 
your Honor, with respect to your Honor’s suggestion 
about not interfering with or interrupting a witness— 
and that is a bit out of step with what I am used to 
doing— 

The Court: The witness is testifying in this Court, 
not counsel. 

Mr. Hayes: I understand. Do not misunderstand 
me, your Honor. Here is what I wanted to say: The 
witness, in my opinion, I respectfully submit, is in¬ 
clined, when a question is asked, and something else, 
to elaborate more or less upon the additional thing 
that comes into his mind. 

By reason of your Honor’s admonition, there is 
nothing I can do but wait until the witness finishes en¬ 
tirely whatever he wants to say. I am attempting, with 
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some degree of continuity, if I can, to get the ciioss- 
examination into certain channels, and my inabilitv to 
stop him when, at least in my opinion, he is not respon¬ 
sive and is going afield— 

The Court: I do not think he has gone afield f<j>r a 
second. 

Mr. Hayes: 1 am simply asking your Honor. | 

The Court: I never in my life heard a witness sjtiek 
as close to what you ask and answer as satisfactorily 
as he does, and T have had forty years of practice!. 

Mr. Hayes: .1 know that if your Honor says that, 
that has been your Honor’s experience; but I am con¬ 
cerned with the fact that the witness should be eonfijned 
to responsive answers. 

The Court: lie is doing that. If l find that hp is 
not, / will take the responsibility of stopping him. From 
his answers, as I said before, I think he is the n'tost 
careful witness, and I think he knows more about what 
he is talking about than any other witness / have ever 
heard on the witness stand. That fellow knows exact¬ 
ly what he is talking about. (Emphasis ours.) 

Mr. Hayes: I do not want to gainsay anything 
your Honor has said, because that is not my purpose 
in making the suggestion. I am simply concerned 
with his answers not being responsive, and Your lijon- 
or has already indicated that you believe that at jhis 
time there has not been any violation. 

The Court: There has not been any. 

Mr. Hayes: .1 know that if there is any violation, 
your Honor will correct it. 1 did not want crpss- 
examination to continue interminablv and go bevbnd 
bounds; I want to avoid that sort of thing if I canj 

The Court: Of course, the witness’ answers ought 
to be responsive; but they are responsive. 

Mr. Hayes: Yes, but I am simply asking that your 
Honor, if your Honor feels that in any sense they kre 
not responsive—because I am in a position where under 
your Honor’s admonition I cannot interrupt the wit¬ 
ness—your Honor will caution the witness. 

The Court: Vcrv well.” 

As to whether or not the answers to this time had bOen 
responsive the Record will disclose, but it is respectfully 


i 

i 

i 

! 
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suggested that the caution which counsel was taking out of 
the presence of the jury proved itself to be more than 
justified. The apparent impression of the Court of the 
caliber of the plaintiff as a witness reflected itself in every 
angle of the case from this moment forward, even to a 
greater extent than had been previously shown. 

Immediately after this statement by the Court, out of 
the presence of the jury, reaffirming what he had previous¬ 
ly said in the jury's presence, as to his assuming the re¬ 
sponsibility for the responsiveness of the answers, and 
again admonishing counsel not to interrupt the witness, 
the following illustration of the manner in which noil-re¬ 
sponsive answers were allowed and inadmissible testimony 
was dragged into the case, which in turn was made the 
basis of additional testimony and explanation, took place 
(R. pp. 556-560): 

“Q. Under that new setup, Mr. Cassell, is it an ad¬ 
ditional fact that you were no longer furnished the 
same quarters at the University? A. No, sir; that is 
not a fact. 

Q. What did happen with respect to quarters at 
the University?” 

For fully two (2) printed pages the witness continued to 
talk, bringing in extraneous and inadmissible matter, and 
then beginning on Page 55S of the Transcript of Record, 
made the statement: “Now, with reference to quarters.” 
It is to be noted that even though the witness himself in¬ 
dicated that the previous testimony did not have to do with 
“quarters” about which the question was asked, the Court 
did not see fit to call his attention to the lack of responsive¬ 
ness of the answer, but allowed in the Record these two (2) 
pages of immaterial and inadmissible matter. Another 
example quoted from the Record will indicate how the wit¬ 
ness was allowed to seize upon opportunities to drag into 
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the record collateral and irresponsive answers with a view 
ol creating personal prejudices against Officers of the jde- 
fendant University (R. p. 563): 

“Q. Are you including maintenance as a parti of 
your regular duties? A. Yes, because 1 was under 
agreement with them to do it and did do it. They were 
to run up to July 1, 1933. During all that period jwe 
all know that we have been talking about maintenance. 
The question is, if 1 don’t say something about itj, it 
will be assumed that actually this change which took 
place when they said, ‘You are no longer University 
Architect, but an Architect’—it would be assumed 
that up to July 1,1933,1 was doing two things that j T ou 
have placed stress on—I was performing architectural 
work under certain definite contracts and also perform¬ 
ing maintenance under a certain definite agreement, Jfor 
which at that time I was paid $1,500 a year. 

As a matter of fact, the President and I disagreed 
on one policy with respect to maintenance—the help. 
We disagreed over one policy with respect to help. 

I insisted that a man by the name of Eugene Gplf, 
who had been a trustee in the President’s church-1—a 
deacon in the president’s church—and whom the presi¬ 
dent had brought to Howard University as chief jajni- 
tor—I insisted that that man be dismissed from jhe 
University, because that man manipulated the main¬ 
tenance payroll for the custodial force, which was tin¬ 
der him, so as to increase his own salary $50 a month 
without saying a word to me. That man was—Sir? 

Q. I didn’t say anything. A. I insisted that that 
be done. 

Q. I am sorry I can’t, but I did it. A. I am tell¬ 
ing vou how it came about.” i 


Can this be supported as a responsive answer to the 
question: Are you including maintenance as a part j of 
your regular duties? We nevertheless find no interruption 
by the Court and the statement of counsel indicates that 
he started to speak and realizing that the Court had ad¬ 
monished him not to interrupt refrained from doing bo. 
But we find later in the Transcript of Record a good deal 
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of testimony by way of explanation of this so-called Goff 
matter, made necessary by reason of the fact that this tes¬ 
timony and subsequent testimony of the plaintiff left the 
veiled inference that there had been dishonesty on the 
part of the President of Howard University, and it was 
necessary to deny same and properly explain the matter 
referred to. The issue was a wholly immaterial one, but 
it was and had to be followed through to avoid giving the 
wrong impression to the jury; and by this means and by 
reason of the rulings of the Court or his failure so to do 
extraneous matters came into the case and made up the 
major portion of the testimony. And again, perhaps 
emphasizing what the Court had in mind as being allow¬ 
able testimony, referring to a communication of April 
21, 1933, transmitting the final report of Mr. Cassell of 
the Howard University Extension Fund activities in the 
matter of property acquisition and management during 
the period July 30, 1929, through January 1, 1933, inciden¬ 
tally designated by him as being the period covered, coun¬ 
sel for the defendant asked Mr. Cassell why in this letter, 
when the work had been completed and when the various 
rifts with the President had occurred, in this letter address¬ 
ed to Dr. Abraham Flexner, Chairman, Board of Trustees, 
Howard University, he had made no mention of the alleged 
promise of the President to secure for him $7500.00 for 
this work, Mr. Cassell replied that he had not requested 
the specific sum of money. The question was then asked: 
“Will you tell us about that?’’ After the witness answer¬ 
ed by indicating that the work was not finished and sought 
to detail work done subsequently, he was allowed, over ob¬ 
jection, to include in his answer as to why he had not made 
this request in a letter of April 21, 1933, a communication 
sent from the witness to Mr. George Crawford, and an an¬ 
swer from him, the letter to Mr. Crawford being dated 
February 4, 1940 and the letter from Mr. Crawford being 
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dated February 5, 1940 (R. pp. 737-739). In this regard 
the following ensued (R. pp. 735-736): 

“ * * * In conformity with that promise by Mr. Craw¬ 
ford, I continued to go back to him, and within the 
last month I wrote Mr. Crawford— 

Mr. Hayes: (Interposing) Certainly we would inot 
be bound by a communication which he claims he jjent 
the last month. 

The Court: I will let him answer. 1 do not kiiow 
what it is yet. 

Mr. Hayes: I will take an exception, if your Ilohor 
please. 

•* * # # # 

The Court: Mr. Crawford, as I understand, is One 
of the Building Committee, is that right } . A. He \Vas 
not only chairman of the Buildings and Grounds Com¬ 
mittee, your Honor, but was vice-chairman of jthe 
Board of Trustees of Howard University and the plan 
to whom Dr. Flexner sent these final reports, as j\Ir. 
Hayes calls them, for decision. 

Q. You sent this letter to him ? A. Yes. 

The Court: It is interesting to know whether! he 
contradicted your statement years later. 

Mr. Hayes: This is a letter dated February 4, ltj40. 

The Court: 1 do not care ivliat it is dated. (Italics 
ours.) 

Mr. Hayes: Your Honor allows it over my objec¬ 
tion, which I have respectfully indicated? 

The Court: Of course. 

Mr. Hayes: Also I object to the reply on the addi¬ 
tional ground that any such communication between 
them could not be binding on Howard University, the 
defendant in this case. 

The Court: Proceed. One reason that this testi¬ 
mony is admissible is that it is responsive to the ques¬ 
tions asked by counsel. Counsel asked questions of tjhe 
witness. The witness proceeds to answer the question 
and then gives his explanation of the answer, which 
he has a right to do. 

Mr. Hayes: / have respectfully suggested that it\ is 
not responsive to what I asked. 

The Court: Oh, no question about it. Go alread y 



20 


Here it is apparent that the Court allowed this testimony 
on the expres theory that the answer was responsive to the 
question, but it was then and now is inconceivable to us 
that in response to a question as to why a certain inclusion 
was not made in a letter addressed to Abraham Flexner 
under date of April 21, 1933, that either by way of answer 
or by way of explanation an exchange of letters between 
the witness and Mr. George Crawford in February, 1940 
would be admissible. These letters, which we respectfully 
set forth were improperly admitted in evidence, were 
from the point of view of Mr. Cassell entirely self-serving 
and as in other instances allowed thus to get before the 
jury statements of his own creating sentiment in his favor 
and bringing into the case issues which were in no sense 
properly a part thereof. Still in an attempt to erase the 
evil which the allowance of these letters created the fol¬ 
lowing exchange was engaged in between counsel for the 
defendant and the Court (K. p. 741): 

“Mr. Hayes: Xow that the letters have both been 
read, 1 move your Honor to strike them. 

The Court: Another reason why, especially the let¬ 
ter of Mr. Crawford is admissible in evidence, is that 
Mr. Crawford was vice-chairman of the defendant it¬ 
self, or its Board of Trustees. 

Mr. Haves: 1 move vour Honor to strike them on 
• • 

the ground that the content particularly of the letter 
addresses itself to a matter that is not pertinent and 
is not before this Court; that in includes in it matters 
that are in no sense material; that it includes matters 
that are misstatements with respect to the alleged pre¬ 
trial of this case; all of which has been brought to the 
attention of this jury; and it is not true and it is not 
admissible, by reason of the fact that any statement 
coming from Mr. Crawford would not be binding 
against the defendant. 

The Court: The Court rules that it is admissible, 
first because it is in response to your question. You 
asked the witness a specific question, and the witness 
undertook to answer it and undertook to fortify his 
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answer by giving his reasons which are contained in 
these letters. Another reason, as far as the Court is 
concerned, why it js perfectly satisfactory, from |the 
standpoint of admissible evidence, is that this letter 
from Mr. Crawford, or Dr. Crawford, whichever |his 
name is, is an admission against interest by the vice- 
chairman of the Trustees of the University. For tjhat 
reason it is admissible. The Court has not the slightest 
doubt about it.” 

i 

It is respectfully submitted that the error of the Court 
of allowing these letters in evidence, was not only shqwn 
by their impossibility of alleged responsiveness, but yas 
emphasized by the statement of the Court to the jury tjiat 
statements of this character, thus improperly brought into 
the evidence, were, although they purported to be nothing 
other than the personal expressions of an individual Trus¬ 
tee, Mr. Cassell's friend and advisor, and written to liim 
in a personal and not in a representative capacity, wjere 
admissions against interest as far as the Universitv was 
concerned. This we submit is not the law and the errone¬ 
ous interpretation by the Court and the indication to jthe 
jury that an individual unofficial expression of a member 
of the Trustee Board was an admission against interests 
by the defendant corporation was to the prejudice of the 
defendant and in and of itself reversible error. 

i 

The latitude allowed the witness at all times, under the 
operative rule laid down by the Court as to the inability! of 
counsel to interrupt the witness, resulting as it did in the 
case being allowed to go entirely afield, is almost beyond 
belief. The actuating principle by which the Court seepis 
to have been governed and which no doubt accounts for ijhe 
continued errors committed by the Court are revealed: in 
the Court’s expression as to what he considered allowable, 
given rise to in a conversation out of the presence of the 
jury, of the following nature (R. pp. 589-591): 
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“Mr. Hayes: If your Honor please, in the light of 
your Honor’s suggestion with respect to objections, I 
thought that I should indicate my objection to certain 
of the answers as indicated by Mr. Cassell. In other 
words, I have in mind this: In keeping with your Hon¬ 
or’s advice, 1 refrained from interrupting Mr. Cassell 
at the time. 

The Court: My idea was that anything you thought 
was improper, at the conclusion of the question you 
would make your objection, and the Court would either 
strike it out or let it stand. 

Mr. Hayes: Of course, that is, in my humble opin¬ 
ion, a matter which brings up this situation: Even 
the question of its going in and then being made a mat¬ 
ter of a motion to strike, still has its objectionable fea¬ 
tures. But your Honor had said to me not to inter¬ 
rupt him; and he went ahead, in a number of instances, 
and gave conversations and gave what was a part of 
a letter that someone wrote to somebody, and gave 
part of what was substantially a written agreement 
as of such and such a time—all of which in my opinion, 
I say respectfully, were not admissible. Your Honor 
saw' tit not to interrupt him, and L saw lit not to. 

The Court: I do not think he has said a word that 
does not bear on the issues in this case. That is what 
I think about it. 

Mr. Hayes: Well, your Honor has already indicated 
that in the event there were objection, l could indi¬ 
cate that objection. And I did not want, by not indi¬ 
cating it, to have the record disclose that l felt his 
testimony about written instruments w*as proper. 

The Court: It will be necessary for you to put in 
objections, if 1 had felt what he was saying was not 
right—but there is no reason in the world why a wit¬ 
ness should be confined to a ‘yes’ or ‘no’ answer 
and then cannot go ahead and give the jury the true 
picture of the situation. There is not only no reason 
why he should not, but the Court sees everv reason 
why he should; and the Court has not seen the slight¬ 
est thing here except to indicate the attempt to give 
the jury the fullest possible understanding of the situa¬ 
tion. Now, as to whether or not he is correct— 

Mr. Hayes (Interposing): I do not mean correct¬ 
ness; I mean admissibility. 
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The Court: Oh, I have no doubt about it. Y|ou 
see, when you are cross-examining a witness, he lias} a 
right to sav a good many things he could not sav lin 
his examination in chief; because you are prodding 
him. 

Mr. Haves: But vour Honor savs 1 must ask him 
$ * « • 

a question and then wait. 

The Court: But you are testing him. Now, whjsn 
you are testing him, he has a right to open up a^d 
answer that test fullv. 

Mr. Hayes: Well, has he a right, as a part of that 
answer, to sag things that, under the rides of evidence, 
would not he admissible? j 

The Court: lie has , if it is explanatory as his an- 
sivcr, and a reasonable explanation. 

Suppose you asked him a question and he should 
says, ‘Yes, that is so; and it is so because l got a cer¬ 
tain letter from a certain man, that said so and sq>.’ 
He has a perfect right. 

Mr. Hayes: Well, the letter in that instance is the 
best evidence. It is not what he, himself, says with 
respect to it. 

The Court: It is a very different rule, on crosb- 
examination. He has a right to explain, on cross- 
examination, any answer that he may give, when yqu 
are testing the accuracy of his statements. There is 
no question about that. The Court has not the slight¬ 
est doubt that he has not said a word that is not ad¬ 
missible in evidence on cross-examination, up to tlje 
present time—not the slightest doubt. 

Mr. Hayes: Of course, L am simply asking for tlje 
objection, so that the record will disclose it. 

The Court: Of course, you are entitled to your olj>- 
jection— 

Mr. Hayes (interposing): All right, sir; thank you. 

The Court: —and exception.” 

j 

i 

The expression by the Court to the effect that the ex¬ 
planatory answer of a witness may violate the rules qf 
evidence as to admissibility of testimony on the ground 
that it is cross-examination, whereas it is conducive of lit¬ 
tle comfort to the aggrieved defendant, at least accounts 


i 

i 
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tor what we respectfully submit was persistency in error 
in this regard, and is, we believe, ninety percent (90%) 
responsible for the voluminous record in this case, and the 
vast amount of testimony covering more than five (5) 
weeks of trial. 

It was the principle previously enunciated by the Court 
and here again set forth which gave rise to the letting in 
and allowing of matters wholly irrelevant and immaterial 
and of frequent expressions by the Court, over objection 
of counsel, which unquestionably evidenced a bias against 
the defendant and practically amounted to a directed ver¬ 
dict against the defendant. It is perhaps a fact that a 
few isolated expressions of this attitude of the Court in a 
trial lasting over four (4) weeks would amount only to 
harmless error, but the continued and persistent rulings 
of the Court against the defendant, in a large measure were 
respectfully not legally sound, amounted to substantial 
and fatal error, and were to the definite prejudice of the 
defendant. In such rulings, as this Honorable Court will 
realize, there creep, of necessity, manners and methods of 
ruling by the delivering Trial Justice, which the cold, bare, 
written recordation of the words cannot convey, but which 
act with devastating accuracy against the side made the 
target of what soon appears to be the expression of an 
unsympathetic attitude toward such side. Let us scan 
through the testimony and call attention to instances of 
the character we have in mind, the piling up of which, we 
respectfully submit, successfully defeated the defendant’s 
point of view; and the error of which can best be appre¬ 
ciated by a resume of the testimony in its entirety. The 
examples begin Record p. 646: 

“The Court: The witness’ testimony on the subject 
under inquiry— 

Mr. Hayes (interposing): l did not hear what you 
said. 
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i 

Tlic Court: The Court wants to say that to tjlie 
Court the testimony is perfectly clear and he has gcjne 
over it time and time again. There conies a time whjen 
the Court will have to act and stop this examination] 

Mr. Hayes: Of course, I think, very frankly, in fair¬ 
ness to our own situation in it, 1 respectfully object 
as the suggestion of the Court with respect to lSiis 
interpretation of it is hardly a proper one. 

The Court: 1 do not mean with respect to a com¬ 
plete examination of the witness. 1 mean this particu¬ 
lar line of examination as to when he received the 
contracts, when he talked to the president, and thqse 
items which, in the Court’s opinion, he has told all he 
knows about it time and time again, perfectly clearly. 
That is what the Court thinks about it. The Co^rt 
hopes that you cooperate in not going over the saipe 
ground time and time again. The man has told ypu 
all he knows, beyond any question, in the Court’s opin¬ 
ion. Proceed, please. 

Mr. Hayes: 1 still respectfully suggest to volar 
Honor that my persistence was based purely on lhy 
own attempt to get what 1 conceive is an answer to the 
question. 

The Court: The Court thinks you have had a com¬ 
plete and full and accurate answer from the plaintiff 
time and time again. That is what the Court thinks of 
it.” 

Perhaps a proper appreciation of the respective posi¬ 
tions of Court and counsel can only be had by perusing 
the testimony immediately preceding the colloquy just spt 
lorth; and the attention of this Honorable Court is in¬ 
vited to this section of the Transcript, just ahead of the 
quotation above made (R. p. 046) and it will be apparent, 
we submit that the witness was just about to answer tlje 
question when the Court interposed. A showing of the at¬ 
titude of the Court is continued (R. pp. 670-671): 

“Court: Yes, go ahead. | 

Q. Just don’t take that and try to tie it back into 
extension. 

Mr. Hayes: Well— 
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The Court: lie has a right to make his comment. 
Of course, that is what vou were trying to do. lie 
has got a right to make his own comment. Proceed. 

Witness: That is it. Just so you don't take that 
and try to tie it back into extension. 

The Court: I don't know what you mean by that. 

Mr. Hayes: That is just the point to which I make 
objection. There is an admonition that comes from 
the witness to which 1 am supposed to make no re¬ 
sponse. 

The Court: Of course you may make a response. 

Mr. Hayes: I do not want to get into colloquy with 
the witness, if your Honor please. I simply object to 
the allowance of it. 

The Court: What did you mean when you said, 

‘just so you don't tie it back into extension?' A. 

We have put into the exhibits, sir, a series of drawings, 

and we were careful to show where those drawings 

referred to extension and where thev did not. If vou 

• * 

take this advance report and have it applied to the 
whole thing, he is having me wipe out the things per¬ 
tinent to extension. When 1 presented these drawings, 
I was careful— 

Q. Is it your answer that that letter had no refer¬ 
ence to extension? Is that your answer? A. Yes, 

sir. 

Q. The letter he has read? A. That is what I 
want to make clear. 

Q. Now, assuming that that is correct, would that 
be the impression which would be left on the person 
who received the letter ? 1 f so, why ? A. That would 

be the impression because we are talking there solely 
of advance planning, with regard to the request of the 
Federal Stabilization Board, which asked us to pick 
out what we would do in the six year period. 

Q. It had no reference to the extension, then ? A. 
No, sir, it didn’t tie in with that at all. 

Mr. Hayes: If your Honor please, I shall at the 
proper time expect to offer to Mr. Cassell those things, 
but I want the communication to have no effect other 
than the effect which the communication itself indi¬ 
cates. 

The Court: The point is that the witness has a per¬ 
fect right to give his explanation of his own letter in 
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a matter of that kind, as long as it is one that is at all 
reasonable, and he may not be cnt off. 

Mr. Hayes: If your Honor please, there was jno 
attempt on my part to cut him off. lie had said, ‘jas 
long as you do not tie it back into extension.’ 

The Court: L know what was said, and 1 then, be¬ 
cause his explanation was not satisfactory, asked him 
what he meant by that. Then he undertook to explajin 
that the person who received the letter would not haye 
understood that it included extension and lie gave his 
reasons for it, which he had a perfect right to do.” 

It is respectfully submitted that the Trial Justice not 

i 

only took over the role of counsel for the defendant, but 
that after obtaining his answer he gives to same an inter¬ 
pretation to which it was not susceptible, for whereas he 
might appropriately state what the letter stated and give 
his interpretation thereof it was not within his possibili¬ 
ties and certainly not within the province of the Court to 
state what the person who received the letter would hate 
understood, it being rather a matter for the determination 
of the jury to decide with the letter read and the explana¬ 
tion given as to what as a matter of fact the writer meant 
thereby and what the reader was entitled to interpret it as 
meaning. 


It has before been indicated and it can be a matter only 
of interpretation by this Court as to the atmosphere cre¬ 
ated by the Trial Justice not only l>v the words of the Court 
but by the manner in which it may properly be decided 
that same were delivered when such colloquies as the fol¬ 
lowing took place between the Court and counsel for thje 
defendant below (R. pp. 677-67S): 

“Q. Did you use those things in this letter as ah 
argument to* the president, to be in turn used to thje 
University, to indicate or to attempt to accomplish fojr 
yourself the increase in personnel and to attempt to 
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accomplish increases in salaries of persons who were 
working with you and also vonr own salary? A. Yes, 
sir. If they intended to have the program go on and 
kept laying out buildings, it is only normal and natural 
that they would have to have more people; and if they 
expected me to pay the consulting engineer's expenses, 
those expenses would increase with each building, and 
1 would have to have something to pay it with. 

Q. Did you use that as an argument to the Univer¬ 
sity to increase vour salary ? A. 1 did. 

» •> 

Q. Did thev increase vour salary? A. Tliev in- 
creased my compensation from $5,000 to $6,000. 

Q. That communication and the one I just read 
were both addressed to Dr. Johnson as president of 
Howard University ? A. Yes. 

Q. You say that at the time when you first went 
into this extension project the president had promised 
you that you would get $7500.00 ? A. He did. 

Q. Is that right? A. Yes. You didn't follow the 
thing out. 

Q. Won’t you let me ask you a question? A. I 
didn’t answer your other question. 1 got two words 
out and you started to ask me another question. 

Q. 1 had not finished my question, sir, that 1 started 
to ask you. You say that the president had promised 
vou $7500? A. That is where I wanted to amend the 

w 

answer. 

The Court; lie wants to explain that. He does not 
agree with what you say, and he wants to make some 
comment. 

Mr. Hayes: If your Honor please, before my ques¬ 
tion is asked? May 1 not ask the question? 

The Court: You hare put words into his mouth 
which he saps are not entirely correct , and he wants to 
correct them, and he has a right to. 

Mr. Hayes: Would not that come more appropriate¬ 
ly, sir, when the question has been asked / 

The Court: No, it may come right now. (Italics 
ours.) 

Mr. Hayes: All right. Your Honor’s ruling is, of 
course, controlling. 

The Witness: You say that I say the president prom¬ 
ised me $7500.00. I say the president did promise to 
pay me at the rate of $7500.00 a year for services on 
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extension. T say the president said, and the president 
did say, ‘Cassell, if yon go along with us on this ex¬ 
tension—if you go along; we are not going to pay lit 
at any specific time—1 will see you come out all right. 
You will be paid at the rate of $7,300 a year, even! if 
you are not paid until the thing is substantially com¬ 
plete. I will work out a way with the donors of t’liis 
fund at the proper time to see that you are paid.’ The 
president later came hack to me to make two memoran¬ 
dums at his direction and say, ‘This is the way we ajre 
going to do this thing. This is how you are goinglto 
get vour money.' ’* 

The foregoing we believe to be important for two (i2) 
reasons; first, it is important to show the attitude of tjhe 
Court toward allowing counsel to put a question and forc¬ 
ing the acceptance even before a question was properly 
framed; and secondly, it has importance as indicating the 
thought as coming from Mr. Cassell, though not con¬ 
ceded, that such amount as the president promised to p^y 
him, and to this extent at least he and the president a[re 
in accord, was to be attempted to be obtained from sofne 
donor and was not by anyone being treated as an obli¬ 
gation of the defendant I'niversity. 

i 

Again, the unquestioned attitude of the Court to allpw 
any type of answer and not to confine the witness to apv 
form of responsive answer on cross-examination is hqre 
demonstrated (R. pp. 710-711); 

“Q. Mr. Cassell, with respect to the item which you 
were just reading, this $60,000 that is there referred 
to, am J right that in the chronological setup this fal¬ 
lows in behind the building program and refers to the 
same thing that was referred to in the buildings pro¬ 
gram which you read with respect to that ? A. It j is 
the same. 

Q. It is a reiteration of that same situation? A. 
Yes. 


i 

! 
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Q And this one is dated May 11, 1929? A. Yes. 
Of course, it contains one different thing that I want 
to show you, which will show you how things were 
done, that even prior to the time when they were done 
we all knew they were going to be done, which will 
explain some of these verbal agreements and things of 
that type. AYe begin to talk in here, in May, 1929— 

Mr. Hayes (interposing): l want to be guided, of 
course, by your Honor's suggestion with respect to 
the witness being allowed to answer. I have no ques¬ 
tion pending, and if there is something that I sug¬ 
gested that Mr. Cassell wants to testify to, L submit 
the proper way would be, after consultation with his 
own counsel, to bring it up in response to his question, 
but 1 do not think he should be allowed— 

The Court (interposing): 1 am not disposed to cut 

the witness otf from any relevant statement. Mr. 
Hayes feels that there has been no question asked him 
and that therefore— 

Mr. Magee (interposing): My thought is that he 
asked him whether or not this is identical with anoth¬ 
er item, which is the question. The question of iden¬ 
tity, phrased in different language, must be interpreted 
bv the witness, so 1 do not see anv other wav he can 
get to explain what the $60,000 is in relation to the 
other item asked about by counsel. I respectfully 
submit it is proper. 

Mr. Hayes: He says, ‘Yes, you are correct, this is 
actually a reiteration, but’, he says, ‘some other part 
of what vou are showing me will tend to show some- 
thing else and have some other relation and explain 
some other things.’ I suggest that that is not respon¬ 
sive to any question and I suggest that Air. Magee 
bring it out on redirect examination. 

Mr. Magee: I aw perfectly willing to briny it out 
on redirect examination. 

The Court: If you can agree, it is all right with the 
Court. If you cannot, J am going to let him say what 
he wants to. So far as I can see, his ansiccrs arc re¬ 
sponsive. 

Mr. Magee: I would rather have it now, while it 
is being discussed. 

Mr. Hayes: I respectfully object. 

Tb A Con** 1 : The defendant objects and the objection 
is overruled.” 
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It is here apparent, that even in spite of the suggestions 
of counsel as to the possible propriety of the allowance of 
certain testimony as redirect testimony and as not beijng 
responsive to a question put in cross-examination, the At¬ 
titude of the Court, as shown in every ruling with regard 
to the plaintiff is that he is ‘‘going to let him say what be 
wants to’"; and under such allowances the voluminous apd 
irrelevant record grows. 

Remembering as this Court will that the gist of this 
action was a suit for compensation for alleged extra work 
done by the plaintiff the significance of a communication 
written by him with respect to this work at a previous tiifie 
will, of course, bo apparent; and the comment by the 
Court on a controversial issue in this connection or as at¬ 
tempting to support one theory of interpretation of a com¬ 
munication of the plaintiff against another could not but 
lie error. In this connection we quote from the Record 
(R. pp. 717-718): j 

“Q. Your additional phraseology is, * 1 have npt 
only performed my regular duties on current construc¬ 
tion, alterations, repairs, general maintenance, and the 
‘very exacting extra work on extension.’ 

Will you tell me, sir, as to why you refer to this 
extra work on extension jas being your regular duties? 
A. I do not. T said l not only performed my regular 
duties hut extra work—in fact, T called it ‘extra.’ 

Q. May 1 read it? A. You can read it, but thatfs 
what I meant by it. 1 said T performed not only rpv 
regular duty, but also extra work on extension. 

Q. (reading) ‘1 not only performed my regular 
duties on current construction, alterations, repair!?, 
general maintenance, and the “very exacting exttia 
work on extension”, but 1 have also kept up,’ and theh 
you go ahead and say something else as to what yoju 
did. Doesn't that put the extension work under the 
regular group? A. Xo, sir, it does not, and it would 
be extra work. 

Q. But you referred to the— 


l 
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The Court (interposing): It is referred to as extra 
work, he said. Do not put words in the witness’ mouth. 
The letter says it js extra work on the extension. 

Mr. Hayes: It also says ‘regular duties’, if your 
Honor please. 


The Court: It says extra work on extension. That 
is the language of the letter as you read it. 

In 1923 the president teas sent a letter by the wit¬ 
ness hi which $5,000 was spoken of as extra compen¬ 
sation; again in 1929; and again in 1930; and 1 just do 
not understand what your idea is in undertaking now 
to say that there was no purpose to pay any extra 
compensation. 

Mr. Hayes: May 1 not respectfully object to your 
Honor’s statement with respect to that? 

The Court. Of course you may. This thing has 
gone on now day after day. 

Mr. Hayes: If your Honor please, they were five 
days taking up direct examination. 1 am simply con¬ 
fining my cross-examination as much as I can to the 
direct examination. You won't let me interrupt the 
witness’ answers, and 1 have to just stand here and 
listen to him. 

The Court: The witness’ answers are responsive. 
The only reason for interrupting a witness on cross- 
examination is when his answers are erosive. Then 
he should be stopped, but as long as his answers con¬ 
stitute an explanation, he should be encouraged to ex¬ 
plain. The more he explains, if his explanation is 
sound, the more the jury will understand. If his ex¬ 
planation is not sound, the better opportunity you have 
to tie him down on cross-examination. 

Mr. Haves: 1 have done nothing other than to trv 
to cover what was covered in the direct examination. 

The Court: You are referring constantly to the 
fact that you are not allowed to interrupt the witness. 
Of course, you are not allowed to interrupt the witness 
as long as the witness’ answers are responsive. If 
the witness evades your questions the Court would be 
the first one to stop him, but the witness up to the pres¬ 
ent time has met the question you have asked him head 
on, as far as the Court can see. The answers may be 
correct, or incorrect in fact, but bis answers, from his 


standpoint, have been full and complete. Proceed, 
please. 

Mr. Hayes: I think l ought to make objection to the 
premise that your Honor made. 

The Court: You have a right to make objection to 
anv statement vou see fit.” 

We submit that the Court here committed grievous elr- 
ror. i 


One of the issues in this cause was as to whether or not 
the work done by Mr. Cassell was extra work or as to 
whether or not it was considered by the University aiid 
by Mr. Cassell himself, as well, as being his regular duties. 
I Tore was a letter from Mr. Cassell with a reference to this 
very work and referring to same as being extra work, bgt 
including it in a reference to his regular duties, and <4s 
such distinguishing same from other work there outlined by 
him. For the Court to interrupt counsel in an attempt to 
probe the witness on this important subject and for the 
Court to undertake to embrace the theory of the plaintiff 
and to discount the theory of the defendant’s case we be¬ 
lieve to be reversible error, finding explanation only in 


the later development that the Court, as himself deciding 
the factual issues involved, felt that he had a right to with¬ 


hold from the jury the opportunity to deliberate on the ca^e 
according to the issues involved and the testimonv adduced 
and to require them to consider the case only from such 
legal background as supported the plaintiff’s case. Til 
quoting from this testimony we have emphasized by italics 
the commenting of the Court in noting an objection made 
bv counsel for the defendant that “this thing has gone 


on now dav after dav.” It is to be noted that this had 

* ■ i 

to do with an objection of counsel to a remark made by the 
Court to the effect that the president had received com¬ 
munications from the plaintiff in 1028, 1029, and 1930, iji 
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which reference was made to “extra compensation,” and 
then the Court stating: ti aud / just do not understand what 
your idea is in undertaking now to say that there was no 
purpose to pay any extra compensation." This was cross- 
examination of the first witness, the plaintiff, and the is¬ 
sue in the case was as to whether or not he was entitled 
to extra compensation. For the Court to state that for the 
sole reason that the plaintiff had referred in communica¬ 
tions to extra compensation that he could not understand 
what the idea was in now saying that there was no purpose 
to pay any extra compensation was obvious error; but the 
Court, upon objection made, not only did not correct same 
but made the derogatory comment that “this thing has 
gone on now dav after dav.” This occurred on the 29th 
day of February, 1940, on the 12th day of March, 1940, 
during the continued trial of this case the following ensued 
(R. pp. 1365-1366): 

“The Court: Ladies and gentlemen, there should 
be a correction of the record. The difficulty about cor¬ 
recting the record is this: If it is corrected, the jury is 
apt to misunderstand why it is corrected, and is apt to 
reach a conclusion which is not in accordance with what 
the correction means, at all. 

The Court, on the 29th of February, made a certain 
statement of fact which I am going to call your atten¬ 
tion to in a moment. When that statement was made, 
it was because—my hesitation is simply for the reason 

that I do not want to be misunderstood; it is necessary 

* 

for me to make it. I wish it was not; but when we make 
a mistake, there is only one thing to do, and that is cor¬ 
rect it in the best way you can, even though you have 
to stand a chance of its being misunderstood. 

The Court made a statement in connection with a cer¬ 
tain letter and certain other letters and documents. The 
Court made a positive statement. Tt appears that 
those letters and documents mean one thing to the plain¬ 
tiff and another thing to the defendant, and that it is 
the jury's obligation and duty to analyze the papers 
and to decide for themselves whether the plaintiff is 
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correct or the defendant is correct in their interpreta¬ 
tion of the documents. 

The statement the Court made was this: It was jin 
connection with letters of 1928, 1929, and 1930. The 
Court said, as recorded on page 1001 (reading): 

‘It says extra work on extension. That is the lan¬ 
guage of the letter as you read it. in 1928, the pres¬ 
ident was sent a letter by the witness, in which $5,(Jj00 
was spoken of as extra compensation, and again jin 
1929, and again in 1930. And I just do not understand 
what your idea is in undertaking now to say that there 
was no purpose to pay any extra compensation.’ 

Now, all the Court wants to say is this: The Court!is 
not expressing any opinion as to whether the plaintiff 
is right or the defendant is right. The Court is only 
saying this: The Court said something that it should 
not have said. The Court has ascertained, after think¬ 
ing about it, that the Court made a remark that; it 
should not have made. j 

Of course, the Court is supposed to be infallible; bjut 
unfortunately, that is not true; the Court can make 
mistakes, and I should not have made that statement. 

All 1 want you to do is disregard it and not reabh 
any conclusion as to what 1 have in mind; because! 1 
have nothing in mind except that I did something; I 
should not have done; and I want to correct it. 

Now, then, so much for that.” i 


This Honorable Court has these two (2) occurrences fol¬ 
lowing each other for their determination; but it is to be re¬ 
membered that approximately two (2) weeks elapsed be¬ 
tween the error and the so-called correction. It is our can¬ 
did relief that an error of this kind being committed has lit¬ 
tle chance of being corrected in the minds of the jury, wh^o 
cannot but be impressed with the fact that the Court has 
come to a conclusion and who are actuated thereby in spitje 
of themselves. We are all the more certain that a so-calle^ 
correction made two (2) weeks after the error committed 
and then made in the hesitating, apologetic method th^t 
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characterized this correction, was without effect except per¬ 
haps to emphasize in the mind of the jury that the Court 
thought about the matter as it had indicated at first but was 
making the correction because of some legal requirement 
by which he felt himself bound. It is also to be noted, and 
is peculiarly significant as reflecting upon the effect which 
the alleged correction might have had upon the minds of 
the jurors, that as a part of the statement made on the 29th 
of February, the Court had also undertaken to interpret the 
letter involved by saying that the work was referred to as 
“extra work’’ and was not included in his “regular duties.” 
This statement was explosive of the defendant's theory as 
was the one now attempted to be corrected, but no word was 
said with respect to it; so that the jury by reflection could 
but determine that the correction was one forced by legal 
requirements; and the influence of the error we believe to 
have been emphasized. 

This tardy attempted correction, given here out of its 
context, should not be allowed to interfere with the picture 
of the Court’s attitude in conducting this case. Let us 
note other places in the record (R. pp. 735-736): 

* In conformity with that promise by Mr. Craw¬ 
ford, I continued to go back to him, and within the last 
month I wrote Mr. Crawford— 

Mr. Hayes (Interposing): Certainly we would not 
be bound by a communication which he claims he sent 
the last month. 

The Court: I will let him answer. I do not know 
what it is yet. 

Mr. Hayes: I will take an exception, if your Honor 
please. 

The Witness (Continuing): Calling attention to all 
this stuff and saying, ‘Now I have done this. You 
promised to help me in this situation, if it is at a show¬ 
down. It is now at a showdown. 1 need your help in 
direct testimony.’ 
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He has sent me a letter— 

Mr. Magee (Interposing): Not what is in that Ut¬ 
ter. 

Mr. Haves: You let the other in. 

Mr. Magee: I just wanted you to know what it wiis. 

The Witness: May 1 produce that letter? 

The Court: Yes. 

The Witness: May I get it? 

The Court: Yes, you may get it. j 

(The witness left the stand and produced a docu¬ 
ment.) 

The Court: l"ou had better get both. Have you;a 
copy of your letter to Mr. Crawford? 

The Witness: Y'es, sir. 

The Court: You had better get them both. 

Mr. Hayes: I respectfully suggest that this is npt 
the proper way to prove it. 

The Court: Mr. Crawford, as I understand, is one 
of the Building Committee, is that right? A. He wits 
not only chairman of the Buildings and Grounds Coip- 
mittee, your Honor, but was vice-chairman of the Boaij*d 
of Trustees of Howard University, and the man j;o 
whom Dr. Flexner sent these final reports, as M;r. 
Hayes calls them, for decision. 

Q. You sent this letter to him? A. Yes. 

The Court: It is interesting to know whether he 
contradicted your statement years later. 

Mr. Hayes: This is a letter dated February 4,1940. 

The Court: / do not care what it is dated. 

Mr. Hayes: Your Honor allows it over my objectioii, 
which 1 have respectfully indicated? 

The Court: Of course. 

Mr. Hayes: Also I object to the reply, on the addi¬ 
tional ground that any such communication between 
them could not be binding on Howard University, the 
defendant in this case. 

The Court: Proceed. One reason that this testi¬ 
mony is admissible is that it is responsive to the ques¬ 
tions asked by counsel. Counsel asked questions of thb 
witness. The witness proceeds to answer the questioii 
and then gives his explanation of the answer which hb 
has a right to do. 











Mr. Hayes: I have respectfully suggested that it is 
not responsive to what I asked. 

The Court: Oh, no question about it. Go ahead.” 

The witness was then allowed to read the carbon of his 
letter to Mr. Crawford and Mr. Crawford's answer to him. 
The full context of a quotation previously quoted from is 
here inserted to show that the allowance by the Court was 
not even urged by counsel nor was the admissibility appar¬ 
ently believed in by counsel for the plaintiff, but the Court, 
still willing to give boundless lee-way, allows, upon express¬ 
ly mistaken theories, self-serving and immaterial communi¬ 
cations; in the one instance, by direction calling for the pro¬ 
duction of a carbon of a letter written by the plaintiff him¬ 
self to an individual member of the Board of Trustees in 
his personal capacity. 

The willingness of the Court to interpret the testimony 
and appraise same for the jury is again evidenced (R. p. 
783): 

“The Court: Of course, 1 think it is perfectly prop¬ 
er for the Court to suggest that it seems to the Court 
that anyone would be confused when he got a letter of 
one character from the chairman of the board and then 
the next day, or the same day, whichever it might have 
been, another letter of a different kind from a subordi¬ 
nate. It seems to the Court that would be confusing. 

Mr. Hayes: Of course, if your Honor please, that 
again would be a question of interpretation, perhaps, 
but there is this additional fact: that in the letter of Dr. 
Scott, Mr. Cassell was given not somebody’s interpre¬ 
tation, but was given the minutes of the Board of Di¬ 
rectors, and was given the excerpt from those minutes, 
being the actual official action of the Board of Trus¬ 
tees.” 


A further discussion about these letters took place later 
in the testimony between the Court and counsel for the de¬ 
fendant (R. pp. 805-S06), and is here set forth: 
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“Mr. Hayes: I asked him with respect to the entire 
picture, because by that I mean the entire action of the 
Board of Trustees. 

The Court: I know, but here is a letter dated pn 
March 30th, which is subsequent to everything he hjas 
been talking about, which tells him specifically that his 
duties, as far as extension is concerned, will remain 
the same. That is from the Chairman of the Board jof 
Trustees. 

Mr. Hayes: If your Honor is going to interpret 
them— 

The Court (Interposing): You do not have to in¬ 
terpret that. That is what the chairman says. 

Mr. Hayes: This letter is also from the chairman 
of the Board of Trustees. 

The Court: I know, but the letter of March 30th id a 
later letter than the letter of March 22nd. 

Mr. Hayes: He was after that time also given the 
action of the Board, as of the 31st of March. 

The Witness: Those two letters came in at the same 
time. 

The Court: The action of the Board as of March 
31st 1 ! 

Mr. Hayes: So. The action of the Board was coft- 
vcyed to him. 

The Court: When was the action of the Board? | 

Mr. Hayes: December 5th, 1932. 

The Court: He gets a letter on March 30th from 
the chairman of the Board which tells him his duties 
would remain the same. How, by any possibility, is 
he to know what to do? I want the cross-examination 
conducted fairly. 

Mr. Hayes: Very frankly, I do not want to engage 
in a discussion with your Honor as to a factual situa¬ 
tion that appears in these letters. j 

The Court: I cannot allow in this court cross-exami¬ 
nation to he conducted as to mislead the jury. I can¬ 
not do it. The chairman of the Board, who is supposed 
to be and should be the executive officer of the Board, 
writes this man on March 30th and tells him what to do, 
and that is subsequent to the letter that you have judt 
read from the same man. j 
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Mr. Hayes: I, of course, want to be guided by your 
Honor's suggestion as to the conduct of this case. At 
the same time I respectfully suggest that I want to ob¬ 
ject to your Honor's— 

The Court (Interposing): 1 am not criticizing your 

cross-exam hi at ion, but it is clearly the duty of the Court 
to call the jury's attention to essential facts. 

Mr. Hayes: If your Honor please, as I say, I think 
it is also my duty, and I respectfully do it, to object to 
the suggestion of your Honor which, in my opinion, at 
least, tends to give your Honor’s interpretation to 
matters which are factual. 

The Court: It is not a question of interpretation. 
It is the letter which speaks for itself, dated March 
30th. Proceed please." 

The suggestion of the Court that he wanted the cross-ex¬ 
amination conducted “fairly" and not so as “to mislead the 
jury," it is respectfully submitted the testimony will show 
was not justified; and was not corrected by the statement 
of the Court that he was not “criticizing" the cross-exami¬ 
nation. On the contrary the rights of the defendant were 
jeopardized by the inference; and the taking over of the 
examination by the Court and stressing any significant bit 
of evidence and discounting any other was both a usurpa¬ 
tion of the rights of counsel for the plaintiff and a viola¬ 
tion of the functioning right of the jury. 

There can be no question but that cross-examination by 
defense counsel in this case became a dangerous adven¬ 
ture, for the Court was controlling the situation by a rule 
which seemed to be demarked by nothing other than the 
witness’ desires and let down the bars for any testimony 
to which the witness’ mind turned. In letting in what we 
submit respectfully was inadmissible testimony we again 
find the Court making this expression (K. pp. 869-870): 
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“The Court: He has a right to make an explanation, 
and then you have a right to prove through the witness 
or by your own testimony that the witness" statements 
are not accurate. 

Mr. Haves: He should go into the contents of the 
written communication that is available, which he says 
is right here, and make his explanation of it, rather 
than have the jury make its determination of what tjhe 
letter actually purports to do. j 

The Court: The difficulty about your statement;is 
this: When counsel is cross-examining the witness, 
the witness has the right to make the widest possible 
statement which will explain his position, whatever jit 
may be. As I said, the value of that is this: If the Ex¬ 
planation is accurate, it is helpful to the jury; if itiis 
not accurate, it gives counsel on the other side the wid¬ 
est possible opportunity to expose the inaccuracies bf 
the witness. 

For that reason the Court is not disposed to make 
a groove down which the witness has to travel. Tljie 
Court has not seen anything up to this time which 
would justify the Court in interfering with the wit¬ 
ness’ statements. The Court has no opinion as to 
whether they are accurate or not. The defendant majy 
be able to disprove all the statements that are madje. 
The Court is not expressing any opinion about tliajt. 
But, so far as the question here is concerned, the wit¬ 
ness is making a reasonable explanation of his own 
conduct and action. Proceed, please. 

Mr. Hayes: Your Honor will again allow me an ex¬ 
ception ? j 

The Court: Certainly. j 

The Witness: May I quote from the record, sir? i 

The Court: Yes. You may quote from anything 
you ivant to. That is, you may quote from the record 

if vou desire.” i 

- 

j 

Is it through inadvertence that the Court at one timb 
says about a letter from which this witness is testifying 
that he does not care what the date is; and at another thajt 
he says to this witness that he may quote from anything 
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that he wants to; and is it sufficient in the latter instance 
that he changes by saying that he may quote from the rec¬ 
ord if he desires. If the quotations give any such impres¬ 
sion, it would have needed only the atmosphere of the court¬ 
room and a witnessing of the manner in which such state¬ 
ments were made to make this Honorable Court realize that 
the jury was being impressed with the fact that the Trial 
Justice believed in the plaintiff's cause and that to him any 
lee-way possible was to be given. 

May we not again illustrate the non-responsiveness of 
answers, which the Court did not interrupt in spite of his 
assumed responsibility so to do, and the manner in which 
side issues were not only brought into the picture, but hav¬ 
ing been brought in were elaborated upon to the exclusion 
entirely of the issues involved and for no apparent pur¬ 
pose other than to allow the plaintiff to make long, self- 
serving speeches and refer for the most part to work for 
which he had been paid, and with regard to which delays in 
pay had no relationship to the questions here involved (R. 
pp. 962-963-4): 

‘‘Q. That was arrived at by lirst allowing one-half 
of the amount that had already been advanced for 
architecteural services, is that right? A. I would like 
to clarify this advance business and state what that 
goes back to, sir, if I may, because the way he had the 
thing set up was basely unfair, and the way it is be¬ 
ing presented now is basely unfair, and here is the 
proof of it; There was not any project—architectural 
project—at Howard University which was adminis¬ 
tered, in so far as the University's administration is 
concerned, in a way to make the architectural expenses 
on the project increase, such as the chemistry build¬ 
ing. 

The Chemistry building, in its whole history, was 
notorious, and why? In so far as I am concerned with 
the thing, I have explained heretofore in the record, 
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and I want to show it now, so as to bring this situation 
out in relief—I have explained heretofore this situa¬ 
tion. You yourself say that prior to July 1st, 1933, 
we were on a basis where we were paid by the year and 
that everybody with me had some sort of contract and 
they were paid out of these various appropriations!. 
Now, if architectural work is executed by contracts 
which run from year to vear, then the final cost of such 
execution of architectural contracts, in that final cbst, 
the time in which these contracts are executed is jhe 
essence of the cost. Now, if anything can be shown to 
the effect that Cassell so increased the time that the 
architect's expenses ran that and they could be prob¬ 
ably charged against Cassell, that would be one thing. 
I would have to stand that. The Department said | fi¬ 
nally I don't have to stand that, and why did they Sav 
that? 

They said it for this reason—you are not explain¬ 
ing the long history of the chemistry building. The 
project came up in 1928, at which time Mr. Brady wjas 
the head of the chemistry department and the job wjas 
started shortly after that, when $150,000 was appro¬ 
priated toward the construction of that building. | 1 
have testified, sir, and it is a fact that before we fin¬ 
ished the preliminaries on that building Dr. Brady left 
our University. We had set the program up and jus¬ 
tified it and got the money on the justification ofj a 
$390,000 building, including the cost of the equipment. 

After that Dr. Julian came, and it is a well known 
fact, and 1 have proved here, that Julian threw ojut 
everything that Brady had suggested as a program and 
the basis for which that appropriation was made, and 
started over again brand new to make up a progratn 
according to his ideas, that Julian, before he made up 
such a program, and before we had any notice that he 
was going to change the program, Julian took hjis 
group and went around the country, visiting variohs 
institutions to get ideas— 

Mr. Hayes (Interposing): If your Honor please,;I 
do not want to interrupt Mr. Cassell, but Mr. Cassejl, 
has already, unless I am very definitely mistaken, out¬ 
lined, on every occasion that this suggestion has becqi 
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made about the chemistry building, and has indicated 
the things that caused the delay and the people that 
came in— 

The Witness (Interposing): This had to do with 
the cost. 

Mr. Hayes: 1 asked him a specific question— 

The Court (Interposing): Let us hear the specific 
question. Will you read the question, Mr. Reporter? 

The Reporter (Reading): 

‘That was arrived at bv first allowing one-half of 

V l.’ 

the amount that had already been advanced for archi¬ 
tectural services, is that right?* 

The Court: Well, now, what the witness is purport¬ 
ing to do is to explain just what happened there about 
the chemistry building, why there was a delay, or why 
there was an apparent delay, and why he was not re¬ 
sponsible for any apparent delay. Now, he is doing 
that, he says, in order to make his answer fairly intel¬ 
ligible to the jury, and the Court thinks he not only is 
within his rights, but that he should do it, and the wit¬ 
ness will proceed.’’ 


A most casual glance will reveal that the answer was not 
responsive to the question. The Court does not interrupt. 
Counsel makes bold to interrupt—with what result? The 
question is distorted and emphasis is had on the correct¬ 
ness and responsiveness of a non-responsive answer. The 
Transcript of Record will show that with this free rein the 
witness proceeded for four (4) printed pages of the Rec¬ 
ord to do anything else but answer the question; and then 
only with an interruption which is here noted, at the time 
of the suggestion of the reading of a letter, the witness pro¬ 
ceeded for another six (6) pages of printed matter to al¬ 
legedly answer the above quoted question. The interrup¬ 
tion is here noted (R. p. 967): 

* * Here is a letter from me, dated April 28, 1931, 
to I)r. Johnson, President of Howard University— 
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Mr. Hayes: If I might simply interrupt again|to 
make the objection that your Honor has indicated tljiat 
1 should put of record. 

The Court: The objection is overruled.’ 1 ' 

The witness was allowed, in answer to that same ques¬ 
tion, to read this letter, which he interrupted himself oftjen 
to interpret, and again rehearsed the history of the Chepi- 
istry Building; all of which was not only inadmissible ljut 
was repetition. 

i 

i 

As a further showing of the attitude of the Court, apd 
bv wav of contrast, mav we not read a few instances coiv- 
ering the cross-examination of l)r. Mordecai W. Johnson, 
President of the defendant University. First, R. pp. 1088- 
1090: 


“Mr. Magee: All right. Suppose 1 were to tell yep, 
Doctor Johnson, that building No. 1 cost Howard Uiiii- 
versity exactly $172,961, including all connections, fur¬ 
nishings, and everything else; then what would yqu 
say? A. I would tell you, sir, that that was of no cop- 
sequence whatsoever; that we lost $53,000, just as the 
architect said we would; and that when we got to the 


end of the vear, the amount of monev that he said we 
were going to lose—we had lost it. j 

Mr. Magee: I think the answer should be stricken 
as unresponsive. We are directing ourselves to No. 1. 

The Court: The witness testified first that he wps 
unable to separate; that the original building was |a 
different building from building No. 1. Now he testi¬ 
fies that is the same building. I 

Mr. Magee: That is right. 

The Court: Costing $239,000. 

The Witness: I beg your pardon, your Honor. 

The Court: That is what I understand from youir 
testimony. 


A. I ask that the record be read, your Honor. 


J 


ask that the record be read for the jury. 

The Court: It is not necessary to read the recor 
If I am wrong, the jury will know’ that I am wrong. 


i 
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Mr. Hayes: May I not again object to your Hon¬ 
or’s suggestion as to the correctness of it? 

The Witness: If there is any doubt of it, Mr. Magee, 
may I respectfully request that the record be read? I 
would not want his Honor to be left in doubt at all. 

The Court: I am not left in doubt. You stated 
that you were originally talking about one building. I 
thought counsel was asking you about building No. 1, 
which was a different thing from the one building. 

The Witness: May I respectfully request of counsel 
and vour Honor that the record be read? 

The Court: If you made a mistake originally, you 
may correct it. 

Mr. Hayes: If your Honor please, I respectfully 
suggest that he did not make any mistake. He referred 
to the original building, which was on an entirely dif¬ 
ferent site, lie said when thev went over on to the 
new site there was the question of its being one of a 
number of buildings. There was not an original build¬ 
ing distinguished from No. 1. 

The Court: I sav so, and he said when thev went 
over on to the new site, the buildings were completed 
in a group and that thereafter he could not separate 
building No. 1 and compare it with the original single 
building. Now he states that he does separate build¬ 
ing No. 1, and it cost $239,000. 

The Witness: May I respectfully request, your Hon¬ 
or, that the record of what I said be read ? 

The Court: Oh, no. There is no necessity of do¬ 
ing that. You can explain your testimony without hav¬ 
ing the record read. 

Mr. Hayes: You go ahead, Doctor, and explain. 

The Court: If there is anv misunderstanding, vou 
may explain it. A. I do not want to be confused, your 
Honor, I do not know whether I am properly speaking 
to you, and I wish to be in accord with all of the cour¬ 
tesies. 

Q. If you have been misunderstood by anybody, 
you may correct your testimony, or you may state over 
again what you want to say. 

Mr. Hayes: I respectfully state for the record again 
that the suggestion by your Honor that it be corrected 
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is not a proper suggestion. I simply interpose respect¬ 
fully my suggestion. 

The Witness: I wish to say explicitly that the fit¬ 
ness is not conscious of having corrected his testimony 
in any respect whatsoever. 

The Court: The Court did not suggest that you cor¬ 
rect it. That is not the term the Court used. A. May the 
witness respectfully say for the record that he is iiot 
conscious either of having been incorrect or having 
requested, himself, to be corrected, but that he has spe¬ 
cifically testified from the beginning, and now repeats, 
the following testimony * * V* j 

i 

i 

Where, may we ask, is that great liberality to be showi^ to 
one under cross-examination? If there be differences j in 
the recollections as to previous testimony; and the Court 
sees fit specifically to take one side against the other, is it 
not within the proper provinces that the record be calljed 
for? The testimony of the witness could have been ob¬ 
tained and read in much less time than it took to have t|he 
interpretation and the characterization by the Court. ;Is 
it conceivable that within a few minutes time the Court 
would have been unmindful of the fact that he had actually 
called upon the witness to “correct” his testimony; or whs 
the Court refusing the privilege to the witness to have the 
testimony read and at the same time insisting upon his own 
suggestion that the witness had testified differently onj a 
previous occasion. Was this position not prejudicial ahd 
unwarranted? 

May we not demonstrate from the Record the decided 
taking of what we believe to be an improper legal position 
by the Court and call attention to the prejudicial manner in 
which same was brought to the notice of the jury, with a ci¬ 
tation of a part of a legal principle and the leaving out of 
all of the elements which are a part of the instant case (K. 
t»p. 1163-1164): | 



48 


“Q. In what capacity, Dr. Johnson, was Mr. Cas¬ 
sell at that time acting? A. Mr. Cassell was carried 
in the catalogue at that time as architect for the Med¬ 
ical School Building. lie was on salary, monthly 
salary, and his duties included the work which he did 
on the Medical School Building and any other work 
of a kindred nature which the University cared to call 
on him to do. 

I had a specific understanding on that point both with 
the then secretary-treasurer of the University and with 
the finance and executive committees of the board of 
trustees, and Dr. Scott gave me the following under¬ 
standing. He said to me: 

‘Dr. Johnson, Mr. Cassell is the architect on the Med¬ 
ical School Building. I wish you to know, however, 
that we have an understanding with the Government 
that the'— 

Mr. Magee (Interposing): May it please the Court, 
we are speaking now of contracts, and I think if con¬ 
tracts are discussed thev would be the best evidence. 

The Court: I did not hear that. 

The Witness: That Dr. Scott, secretary-treasurer 
of the University, advised me that he had an under¬ 
standing with the Government that Mr. Cassell could be 
called upon to do such additional things of a kindred 
nature as the University might care to have him do, so 
long as the total cost for any building under construc¬ 
tion should not exceed a total of 5 per cent. 

Mr. Magee: There are in this case contracts govern¬ 
ing the situation which the Doctor is talking about, the 
medical school building. 

The Court: Do you contend this testimony is ad¬ 
missible? 

Mr. Hayes: Yes, I do on this theory that Mr. Cas¬ 
sell testified with respect to certain work he did with 
respect to changing over as far as the dental school was 
concerned, that it was done as a gratuity, and I think 
the testimony would tend to show what the understand¬ 
ing was. 

The Court: The witness said Doctor Scott told him 
something or the Government told him something. Is 
that his testimony? That is not admissible and we will 
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have to strike it out. You can’t expect the Coikrt to 
admit testimony of that kind. 

Mr. Hayes: I think the question of hearsay jtesti¬ 
mony is not admissible; I didn’t raise the issue;as to 
that, but there have been incidents— 

The Court: But there have not been. The only tes¬ 
timony which you indicated to the Court you thbught 
was hearsay was testimony which was given by the 
plaintiff on cross-examination. 

You asked him for a fact and he answered about a 
fact. You asked him why he did something and hp said 
he did it because he got a letter; that was the reason 
for it, that he did it, but he wasn’t allowed to testify 
about a single word of hearsay testimony, and this! is so 
far out of line that the Court is surprised that yoii ask 
a question like that. Strike the answer out and the 
jury will disregard it entirely. Proceed. i 

Mr. Hayes; The question which I asked the Dpctor 
was what he found concerning Cassell’s relationship. 

The Court: 1 am talking about the answer. As I 
remember it at the time of the inception of this exten¬ 
sion work, Mr. Cassell was working under a rigid writ¬ 
ten contract between himself and the University. 

Mr. Magee: That is right. ; 

The Court: The University put him under!that 
rigid contract. The terms of the contract are specific 
as to his duties. Anything he did in addition to that 
would have to be voluntary one way or the other j 
Mr. Hayes: If your Honor please, in order that I 
may be guided by your Honor’s suggestion, is your 
Honor’s suggestion because of the fact that Mr. iCas- 
sell had what has been referred to as a specific contract 
for the medical building? 

The Court: Of course, you can prove what he;did. 
Mr. Hayes: May we prove the things that Mr. Cas¬ 
sell did, as Doctor Johnson has indicated, and your 
Honor has ruled he should not testify about? Woujd it 
be possible to show the things that Mr. Cassell was 
called upon to do and did do as a part of this— I 
The Court: Is it your theory that if a man does a 
half dozen things for nothing, that he does not have to 
do, therefore you presume he does the seventh thing: for 
710 thing? 
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Mr. Hayes: Xo. As a matter of fact, the University 
engaged him under circumstances such as Dr. Johnson 
outlined, the circumstances being that aside from his 
work he was supposed to do— 

The Court: The Court's ruling was he teas under 
specific contract; unless he agreed to do work outside 
the contract for nothing, then the law would presume he 
was to he paid for it. 

M r. Hayes: Your Honor will preclude the testimony 
of the defendant entirely by this ruling that we must 
show that the Government contracts are simply an im¬ 
plementation of the salary paid him by the University, 
and that this implementation of the Government was a 
matter known both to Mr. Cassell and to the authori¬ 
ties, and Mr. Cassell himself has so testified. 

The Court: I will tell you that if you prove he 
agreed to do work outside the contract vou may do it. 

Mr. Hayes: If your Honor says that we must put 
the same thing in which was— 

The Court: The thing for you to do is—I appreci¬ 
ate your position—the thing for you to do is to ask such 
questions as you think you have a right to ask and let 
me rule on it, because you may desire to ask question 
which you think I have previously decided you should 
not ask, but vou have a right to ask anything which vou 
think is admissible, and if I should rule that it is not 
admissible, then vou have the benefit of vour excep¬ 
tion. 

It is respectfully submitted that by reason of no ques¬ 
tion pending or any circumstances was there any justifica¬ 
tion for the Court volunteering, either by question ad¬ 
dressed to counsel nor by express ruling, a legal interpre¬ 
tation as to what the obligation of a person was who was 
working under contract. Certain we are that the Court 
had no right to enunciate a false doctrine of the legal pre¬ 
sumption of payment without including all of the elements 
which would support such a doctrine and without comment¬ 
ing upon the conditions of employment such as were testi- 
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fied to as being present in the instant case, knowing as j the 
Court did the issues as they were framed in this cause, j 


With some recollection of the manner in which the plain¬ 
tiff was allowed to go, as we claim, afield and to exhaust} all 
possible ramifications regarding the chemistry building, :the 
following will be noted with interest by way of contrast: 

“Q. Will you tell me, Doctor Johnson, under w|hat 
Government contract Mr. Cassell was working at that 
time? 

Mr. Magee: Let me see the date, please. A. This is 
April 19, 1928, and Mr. Cassell was working under the 
Government contract for the chemistry building, as I 
recall it. 

Mr. Hayes: Will you mark this, Mr. Reporter?| 

(Document entitled: ‘Minutes Executive Committee, 
May 15, 1928’ was marked ‘Defendant's Exhibit; 32 
for identification.’) 

Mr. Magee: I think this will go on and on, but Tdo 
not see the relevancy of it. 

The Court: This last testimony was not relevant 
to the case at all. 

Mr. Magee: May I say that I do not want to object 
to anything that has any bearing on the case, but I 
think we will be here for days. 

The Court: This last testimony was not relevant! to 
the issues in the case in any sense at all, but it has not 
been objected to and there is nothing I can do aboutiit. 

Mr. Magee: This is another one of the same thing, 
and I think to shorten the trial— 

The Court (Interposing): I do not want to stop tes¬ 
timony that is not objected to, because it might inai- 
cate to the jury that the Court was biased, but this l^st 
testimony has absolutely nothing to do with the issiue 
in this case. j 

Mr. Hayes: May I say what the purpose of the offer 
is? 

The Court: Yes. 

Mr. Hayes: The purpose of the offer is to show that 
Doctor Johnson did feel, based upon Mr. Cassell!’s 
operations, that the things that were done were eyi- 


i 



dences of the fact that he was at that time not solely 
an architect under Government contract but the Uni¬ 


versity Architect; that he was so designated by the 
Universitv as the architect and mentioned in the cata¬ 


logue as the architect, and the University felt it was 
his duty to do those things that he did of kindred char¬ 
acter, and as far as the University is concerned we feel 
we have a right to show tile jury the circumstances 
particularly when the suit itself is based upon that 
work which he did, and we feel we have a right to show 


that the University had not thought of anticipating 
that Mr. Cassell was going to charge for these things 
because they were in the nature of things he had done 
over manv vears, and the University felt thev were a 
part of his architect’s duties. 

It certainly seems to me these are things which the 
jury would have a right to know, and we have a right 
to show that he himself did these things. 

The Court: I am not ruling in particular the way 
that you have indicated; 1 am ruling on that particular 
matter. In this particular case Mr. Cassell in his in¬ 
terest in the institution volunteered this information 


to the president. For that reason you want to penalize 
him; you can 't do that. 

Mr. Hayes: 1 want to object to your Honor’s use 
of the word; there is no intention of penalizing him. 

The Court: Of course, you are trying to show that 
because of this action he endeavored to avoid a mis¬ 
take being made in the interest of the University and 
therefore he should not be paid for some of these serv¬ 


ices. 

Mr. Haves: We are entitled to show that Mr. Cas- 
•> 

sell by reason of the fact that he was University archi¬ 
tect did this as a part of the things he was entitled to 
do, and certainly— 

The Court (interposing): I am talking about this 
particular testimony. 

Mr. Hayes: I am saying, and 1 object to any indica¬ 
tion that there was anything done in the sense of a 
penalty. That is part of our case. 

The Court: I am saying this, and I am sure the jury 
will understand; I am saying this because if a man 
docs a good turn which he is not bound to do under 
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his contract, to voluntarily do something, then j he 
should not be penalized when the time comes for him 
to make a charge for something else that he does. \ 

Mr. Hayes: We can show where they ended |the 
good turn and where the point where he was gejing 
to make a charge began. 

The Court: In this case lie wasn't called; lie co\un- 
teered; he did not have to do what he did; he volun¬ 
teered this information and help to the University. 

Mr. Hayes: We expect to show any number! of 
things which he wasn’t called upon to do and which 
he volunteered to do. 

The Court: He should be given credit for it, ! not 
penal ized. 

Mr. Hayes: Again, your Honor's use of the expres¬ 
sion ‘penalize’ is not a lair one. j 

The Court: In the Court’s opinion this testimony 
is not admissible; it was not objected to, therefore it 
will stay in. 

Mr. Magee: 1 think this offer is irrelevant. 

The Court: May 1 look at that, please? 

(A document was handed to the Court). 

The Court: Ss this objected to? j 

Mr. Magee: Yes. 

The Court: The Court sustains the objection. 

Mr. Ilaves: 1 do not need an exception, of course. 

The Court: No.” 

i 

i 

In view of the issues in this case is it fair comment for 
the Court to decide the factual issues as to whether services 
rendered are rendered in accordance with the logical re¬ 
quirements by reason of the nature of the person’s ejm- 
ployment or are volunteer services. Is it right that having 
given the premiss as a decided one that certain services 
are voluntary and volunteered, that the Court should qsk 
as to the right of the plaintiff to make a charge for some¬ 
thing else that he does; when the very issue in the case! is 
that? Might the Court as well have directed a verdict ias 
to state in the presence of the jury that it was not fair 
to penalize the plaintiff for doing these things in the inter¬ 
est of the University? 

i 


I 
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Whenever there was a controverted proposition the 
Court seemed to feel called upon to reconcile it in favor of 
the plaintiff, so as to avoid the possibility of any specula¬ 
tion on the part of the jury. This is again demonstrated 
(R. pp. 1248, 1249): 

“Q. Xow Doctor, you were saying that there were 
these various increases in the salary and the like and 
you have indicated what the things were also that the 
University was furnishing over and above any specific 
amount of money under the contracts. You indicated 
also that some of these persons were being paid under 
different headings, allocations of different appropria¬ 
tions— 

The Court (interposing): I think the Court ought 
to say this, so that you will understand the Court’s 
present mental attitude about those contracts. The 
Court has read those contracts with care and thought 
about them. The Court is of the opinion that those 
contracts indicate that the salary paid to Mr. Cassell 
is intended to be paid as net to Mr. Cassell and not 
gross and that he is not expected, out of that salary 
mentioned in those contracts, to pay any business ex¬ 
penses, such as heat, light, telephone, or the employees. 
That is the Court's present opinion about that. There 
is nothing in the contracts to indicate they are gross 
contracts. On the face of them they are net contracts. 

Mr. Hayes: 1 have to say what l am constrained to 
say whenever your Honor says what your interpreta¬ 
tion of the contract is. It seems to me that we are put 
in an unfortunate position whenever your Honor sees 
fit to indicate in the presence of the jury what your 
interpretation of the contract is. \ simply want to re¬ 
spectfully object— 

The Court (interposing): It is all right for you to 
object but your objection, I assure you, is not well 
taken. While the Court should refrain from taking 

anv side in anv case under anv circumstances, it is 

> • • 

necessary at times for the Court to make a statement 
of its reason for its action: it cannot do otherwise. 
There is no impropriety whatever in what the Court 
has said, none whatever. The Court says that its 
interpretation of both contracts at this time is that 
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they are not intended to be encumbered with the i ex¬ 
penses. They are intended to be net contracts. There 
is no evidence in tlie case to indicate anything else, 
lou have a right to prove that they are not net con¬ 
tracts. You have that privilege. The Court is jnot 
interfering with that, if you can do that. 

Mr. Haves: Yes, but your Honor will appreciate 
that 1 am faced with the unfortunate position that at 
the time when you say that you put me in a position 
that 1 have to disprove what your Honor has indicated 
from your point of view is a proven fact, which handi¬ 
caps the defendant. 

The Court: I say that is the evidence in this case. 
Every one who knows the case knows perfectly well 
there is nothing in the case to indicate that there are 
any strings attached to that salary. The man had a 
$5,000.00 salary, lie had eleven employees under him, 
but it was not expected that he pay for them. 

Mr. Hayes: I am not making that pretense. 

The Court: You may proceed. 

Mr. Hayes: 1 may, then, go ahead? Shall 1 ' 

The Court: Certainlv.” 


The text of the Transcript will reveal that there was jno 
call upon the Court to give his interpretation of the con¬ 
tract at the time he voluntarily did so. It is also easy j to 
see that he injected into the matter something not beijng 
urged. There were various contracts offered in evidence, 
varying in their scope and at various dates. Any such 
blanket interpretation as the Court here undertook was 
not only not justified by the record, but again blurred an is¬ 
sue in the case, which the jury with all of the contracts be¬ 
fore them, and with the interpretations by the witnesses 
and the understandings testified to, was called upon to \n- 
terpret. The Court’s words, with comments on matters pot 
contended for. were uncalled for and prejudicial. 

i 

Tt is respectfully that the Court only reluctantly and 
with comment allowed the admission of certain of the tosjti- 



mony supportive of the defendant’s contentions, as evi¬ 
denced by the following (R. pp. 1259-60): 

“Mr. Hayes: Doctor, will you pick it out? it is 
the minute of June 8, 1931, Doctor, if your Honor 
pleases, 1 want to offer that in evidence. Your Honor 
asked me to allow your Honor to see it. (Handing a 
document to the Court). 

The Court: Do you object to that minute? 

Mr. Magee: 1 do not think it is relevant at all, your 
Honor. We got a notice of what the Board voted, 
and these are prior negotiations, and Mr. Hayes agreed 
be was not going into this; he said he was going into 
subsequent alterations of this. Now, he is going into 
negotiations back and forth and letters. We will be 
here forever if we have to do that. 

Mr. Hayes: Certainly 1 cannot see that there can 
be any serious conscientious objection to the Univer¬ 
sity's showing that the action which went forward to 
Mr. Cassell was an official action of the University. 
That is all this minute purports to do. It shows that 

there was a salarv increase voted bv the Universitv. 

« » * 

The Court: It is not admissible, but the difficulty I 
hare is that it cannot do any harm. 

Mr. Magee: If it will help him any, let him read 
it to the jury. 

The Court: 1 do not like to rule a thing out that 
has any materiality, because it states that the salary 
is to be increased and to be increased and paid for 
by Government funds. 

Mr. Hayes: That is correct. 

'l'lie Court: / do not see how it can affect this issue 
one nay or the other.’' 


The question of Mr. Cassell’s salary and its relation¬ 
ship with the Government contracts and how the Govern¬ 
ment contracts followed the salary at which the University 
fixed Cassell’s compensation, always preceding same, and 
implementing the Government contracts for this purpose 
with the knowledge of all concerned, was an issue funda¬ 
mental to the case. Yet, the offer of a minute entry of 
the defendant University to show an increase in the plain- 
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tiff’s salary as a basis for showing the Government im¬ 
plementation and to demonstrate how t'he Government 
contract reflected this University contract, is indicated!by 
the Court as not being admissible, and after a disparaging 
comment by counsel for the plaintiff is admitted by jhe 
Court with the suggestion to the jury that it cannot affect 
the issue one wav or the other. 

i 

| 

To demonstrate again that the Court either miscon¬ 
ceived the theory of the defendant's case or simply fer- 
roneously ruled against it, we give an instance of a with¬ 
holding with comment of testimony covering the identical 
period to which the plaintiff had testified, tending to shpw 
the relationship existing between the plaintiff and the de¬ 
fendant University, and demonstrating that the de¬ 
fendant University would have been put on no notibe, 
without express word, which admittedly was not giv<{m, 
that the services rendered by the plaintiff were of shell 
character as the plaintiff would charge for or it would jbe 
chargeable with. (R. pp. 1289-90): 

“The Court: Let us assume that you have estab¬ 
lished to the satisfaction of the Court and the jury'!— 
if it. was in issue—that this dormitory work was ;to 
be done on the chemistry building contract in 1928. J)o 
you care to state to the Court what rule of evidence 
you can cite which makes that legally evidence that he 
agreed to do this extension work without being paid 
for it? [ 

Mr. TTayes: Tf your Honor please, we are doing this 
as a part of the showing of an entire case. We are 
attempting to show to this Court and to this jury, in 
the same way in which your Honor segregates tjie 
question of the extension proposition prior to the trial 
of this case, any one of these items which he here 
suggests might be in the same way segregated. 

In other words, you might say, ‘Is this to be included 
in the work to he done on the dormitory? It is not 
included in the specific contract.’ 
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The Court: But I am asking for some specific rule 
of law. The rules of law do not permit the connective 
process to be used. You cannot prove one thing by 
showing a probability. 

Assuming that this evidence which you are now 
introducing was much closer to the issue than it is— 
much closer—even then, to show that in one instance, 
because of this peculiar relationship between the Uni¬ 
versity and the Interior Department, additional work 
was contemplated in one contract, is of itself no evi¬ 
dence that the additional work was contemplated in 
any other contract. 

Of course you have a perfect right to prove, if you 
can, that the plaintiff agreed, either expressly or bv 
implication, to perform this work on the extension un¬ 
der his salary. You have a right to prove that if you 
can. 

But you cannot prove it by showing that in 192S he 
entered into a contract for the ehemistrv building and 
at the same time agreed to do work on the women’s 
dormitory. You simply cannot do it because the law 
does not permit it. 

Mr. Hayes: Your Honor, is there not such a thing 
as a course of conduct ? 

The Court: There is no use to continue this; be¬ 
cause the Court has given you every possible oppor¬ 
tunity; and 1 am going to continue to do it to establish 
anvthing that has anv rclevancv to this case. 

But the Court’s statement—and the Court has ad¬ 
hered to it—is that unless the transaction in 192S and 
the women’s dormitory transaction can be coupled more 
nearly to the case, the testimony will have to be strick¬ 
en out, later in the case.” 

It is respectfully urged that the obligation of proof put 
upon the defendant by this statement of the Court was not 
a fair one; and tended to shift from the plaintiff the bur¬ 
den which was properly of proving his case by a fair pre¬ 
ponderance of the evidence. The comment further tended 
to discount an element under the quantum meruit theory 
of the case that the defendant was only chargeable there- 
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under if the circumstances were such, without the express 
contract, that the law would write in such contract. 


An apparent willingness of the Court to rule adversely 
to the defendant without a proper understanding of tjhe 
issue involved is revealed by the following (R. p. 1480) f 

“Mr. Magee: Here is the statement which he gate. 
Look at this sentence here (handing a document to the 
witness). j 

Mr. Haves: What is it he is being shown? 

The Court: If he does not understand the question 
or has not got the information, he can sav so. The 
witness is perfectly intelligent and perfectly able! to 
know what question is being asked. 

Mr. Haves: As counsel have I not the right to see 
the document ? j 

The Court: The objection is overruled. 

Mr. Hayes: May I simply object, for the record, 
that a document is being shown which I ask leave! to 


see. | 

The Court: Of course, you can see it. The Court 
has not said you can’t see the document. 

Mr. Haves: That is all T asked. 

The Court: That question was not raised, as f:ar 
as the Court knows. 

Mr. Hayes: That was simply what I asked. 

The Court: Well, I did not know that that was what 
von were talking about.'* 

| 

'2. Aside from the type of objectionable allowances by 
the Court as hereinbefore included in this Argument thefe 
were instances of testimony admitted in evidence, over 
objection, which was irrelevant and immaterial. This rec¬ 
ord will disclose that a great bulk of the testimony had to 

n * i 

i 

do with alleged withholdings of money to which Mr. Cassell 
was due for work done under Government contracts at; a 


time entirely subsequent to the time covering the period fpr 
which the plaintiff claimed and brought suit. It is respect- 
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fully suggested that testimony of this character, the injec¬ 
tion into the case of alleged misapplication of Government 
funds, requiring replacement by the defendant University, 
testimony given of alleged personal feelings and prejudicial 
withholdings of money, covering volumes of evidence and 
leading into fields of answer equally as irrelevant, beclouded 
entirely the real issues. It is for this reason that the volu¬ 
minous transcript has been filed in this cause; so that the 
Court by perusal may have visibly before it the showing 
of the immateriality and irrelevancy of the testimony, which 
the jury was allowed to consider. 

Earlv in the testimony the Court embraced a theory which 
• • 

we respectfully believe not legally sound in a suit against 
a defendant corporation. This Court has recently made a 
pronouncement in the case of Cobb vs. Howard University, 
70 D. C. App. 339, 10G Fed. 2d. 860, which has given a yard 
stick bv which this case might have been measured and has 
accepted the theory here urged that Howard University can 
act properly only through its Board of Trustees and even 
then in a limited way as prescribed by its Act of Incorpora¬ 
tion. In spite of this the Trial Justice by his ruling ad¬ 
vanced on the theory that alleged conversations of the Presi¬ 
dent of the University or of individual Trustees were bind¬ 
ing or effective against the defendant corporation. The rec¬ 
ord bears out this erroneous aproach of the trial court, for 
although conversations allegedly had with the President of 
the University and individual members of the Board of 
Trustees were allowed on the theory that the plaintiff was 
to be required to show a ratification of any agreements thus 
had, (R. p. 97) there were no ratifications shown or pretend¬ 
ed to be distinguished as such. The allowance of such in¬ 
admissible and irrelevant testimony continued throughout 
the testimony. In this connection the following should be 
noted, R. p. 126-127: 
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“Mr. Magee: When this discussion occurred, was 
Mr. .Johnson present? A. He was not. j 

Q. Very well; then we cannot go into that, I am 
afraid. But you did actually negotiate with him? 

The Court: The Court upon reflection thinks that 
the purpose of this testimony is to indicate the value\of 
his services. j 

Mr. Magee: Yes, and the work performed. 

The Court: Why are not the conversations he had 
admissible, then ? 

Mr. Magee: I felt that they were. 

Mr. Haves: I respectfully say to your Honor that 
what he has done is admissible, and he might say fjor 
the sake of the statement that he went to Mr. Cramptpn 
and had conversations as a result of which certain 
things were done; but I respectfully submit that tpe 
conversations themselves are not admissible, beeaujse 
they are not binding. 

The Court: It is not for the purpose of binding any¬ 
body; it is for the purpose of showing what he did 
from his standpoint. The Court thinks it is admissible. 

Mr. Hayes: The only reason that there is vice in it, 
if I mav sav so, vour Honor, is that the minute the 
conversations are gone into, for whatever the alleged 
purpose is, there will eventually, perhaps, come soipe 
statement or reflection which will be deterimental as 
far as the other side of this case is concerned. Once 
this is in, your Honor may say as much as he pleases 
to the jury to disregard it, but the human element has, 
nevertheless, to be considered. 

The Court: You are right about that; but, on the 
other hand, any conversation which involves negotia¬ 
tions is exactly what the witness is trying to prove. He 
is trying to prove what he did in the negotiations in 
order to indicate his part to the jury, so that the jui;y 
may determine whether, in their opinion, it was valu¬ 
able, and if so, how valuable; and if it was more valu¬ 
able than some other person’s line of conversation 
would have been. 

Those things are all involved, and the Court has no 
doubt about the admissibility of them, not for the pur¬ 
pose of binding the defendant but for the purpose of 
an attempt on his part to establish the value of his 
services. 
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Mr. Hayes: Well, the notation of my objection is, 
as I understand it, under the new rules sufficient, and I 
respectfully object. 

The Court: Yes. Of course, the Court would sug¬ 
gest to counsel for the plaintiff that the record be not 
unduly burdened with detailed conversations. 

Mr. Magee: Yes, vour Honor: I will trv not to do 
that. But I think in this instance it is very important 
because of the saving made to the University." 


This offense continues as the reference to the testimony 
further evidences (R. p. 128-129): 

“Mr. Cassell: # * * The reason for our earnest ef¬ 
forts in that respect was that the Government was buy¬ 
ing up the property in the Mall at that time for the 
triangle development, and that was driving out of the 
Mall various enterprises like warehouses, and so forth, 
who were looking for places to locate, and they were 
pushing up into the University area. At one time the 
Palais Royal and firms of that type were contemplating 
putting their warehouses right across from the Uni- 

versitv. 

% 

Mr. Hayes: We are getting now into what must be 
called compound hearsay. 

The Court: T think the testimony is competent. 
Proceed. 

Mr. Hayes: Your Honor will allow me an excep¬ 
tion? 

The Court: It is not hearsav testimonv. That is 

• • 

a misconception of the legal principle, because hearsay 
testimonv has nothing to do with this testimonv. He 
is stating not hearsay testimony, but he is attempting 
to state what he says are facts. 

Mr. Hayes: He said that the Palais Royal was at¬ 
tempting to take over some property. 

The Court: I have no doubt they were. 

Mr. Hayes: How would he know it, if your Honor, 
please? 

The Witness: May I explain? 

The Court: Yes. 

Mr. Magee: Will you explain how you knew? A. 
We were engaged— 
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Q. By ‘ we ’— A. I mean I was engaged in a pro¬ 
gram of property acquisition for Howard University. 
One of the primary objects of that program was ;to 
keep Howard University from being surrounded by ob¬ 
jectionable enterprises. 

Working with me, L had three competent real estdte 
firms; the real estate department of the Munsey Trufet, 
Mr. Muir, and Mr. Knouse. We not only performed 
these acquisitions of property, but we admonished thejm 
to get from the sources that the real estate people have 
every move which would seem to endanger Howard 
University. 

Mr. Hayes: I submit, if your Honor please, thatiit 
is immediately apparent that this is hearsay, accorfcl- 
ing to his own explanation. ! 

The Witness: 1 am not finished. 

The Court: What is that? j 

Mr. Hayes: It is immediately apparent, from hjis 
own explanation, that it is hearsay. Suppose Mjr. 
Knouse or Mr. Muir told him. It would be for those 
people to say what they told him. ! 

The Court: My opinion is that counsel for the de¬ 
fendant is entirely mistaken. The hearsay rule is 
not involved in this testimony one way or the othefr. 

Mr. Magee: I am trying to have him describe tlje 
services performed. 

The Court: That is the Court’s understanding. Pro¬ 
ceed, please. ’ ’ ! 

| 

i 

That inadmissible testimony was allowed in the record 
over objection of counsel for the defendant is further showp 
by the following (R. p. 156): j 

“Mr. Magee: I hand you a paper, or a photostat copy 
of a paper, marked for identification Plaintiff’s Ex¬ 
hibit No. 33, and ask you whether you had anything to 
do with the transaction therein referred to? A. Ye§, 
sir. | 

Q. What did you have to do with that transaction, 
Mr. Cassell? A. Mr. Knouse came to me, reporting 
that the child—I believe it was, in that particular case—^ 
had fallen through the porch rail on the second floor and 


i 




64 


had apparently seriously hurt herself, and he asked 
what we should do. 

Mr. Hayes: If your Honor please, may I again indi¬ 
cate my objection on the theory as indicated to your 
Honor at the bench: the theory of this being a conversa¬ 
tion? 

The Court: The Court’s opinion is that the hearsay 
rule has no application to this evidence. It is being 
introduced by the plaintiff as evidence to go to the jury, 
indicating the amount of the value of his services. Pro¬ 
ceed, please.” 

As tending to show the manner of allowing testimony in¬ 
to the record and the inappropriate way of even removing 
same, as far as legally possible, from the record, we note 
the following (K. p. 186): 

‘‘The Court: The question as to whether or not this 
would ultimately be evidential for the purpose either 
of removing the bar of the statute or for any other 
purpose is a thing the Court cannot possibly pass upon 
at this time. 

Standing alone it has no value. It may be followed 
up or connected with something that has value. 

The Court will admit it without any statement what¬ 
ever as to its value at this time. 

Mr. Magee: Thank you. 

Mr. Hayes: Will it be subject to a motion to strike 
at the proper time, if and in the event that it is not 
connected up? 

The Court: Suppose we admit it subject to excep¬ 
tion? 

Mr. Hayes: Yes, sir.” 

Here is again a policy of procedure enunciated by the 
Court to the effect that testimony allowed at a given time, 
and stated as being valueless then, ordinarily subject to a 
Motion to Strike if not connected up, was admitted subject 
to exception; which under the present rule could but mean 
that it would remain for the jury's consideration and per- 
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haps for appellate review, unless the Court, of itself, wojuld 
later order its exclusion. It is here noted that such jex- 
clusion was never ordered. On the contrary the objection¬ 
able allowances continue (ft. p. 193): ' 

“Mr. Cassell: * * * 1 went to New York. Dr. Totjias 
met me, first, in the Pennsylvania Station, and sat 
there— 

Mr. Hayes (interposing): In keeping with your 
Honor's suggestion, I am interposing my objection. 

Mr. Magee: This is an officer of the corporation.! 

The Court: Well, he has a right to object. 

Mr. Magee: Yes, your Honor; I do not make any 
point of that. 

The Court: Proceed. 

The Witness: Dr. Tobias, the Chairman of the Fi¬ 
nance Committee, met me in the Pennsylvania Station 
and sat down for two hours and went over these rec¬ 
ords. And after that, he said he would like mejto 
appear before the Finance Committee and tell them 
the facts. * # j 

i 

! 

Not only conversations but letters were offered and al¬ 
lowed in evidence, not for the purpose of showing servicies 
rendered by the plaintiff below, which might well have been 
done by the offering of the letter without the reading of its 
contents, and in the particular instance now to be quoted 
from, the Court made the comment that same was beiijig 
admitted for a reason which he did not care to give in tljie 
presence of the jury (R. p. 208): 

“Mr. Magee: Do you know Mr. Kelly Miller’s sig¬ 
nature? A. I do, sir. 

Q. Is that his signature ? A. That is. j 

Q. What is the enclosure that he sent you ? A. Shall 
I read it ? j 

Mr. Magee: Your Honor, I think we had better 
read that, so there will not be any interpretation placed 
on it, with respect to the objections of counsel. 

Mr. Hayes: With respect to that, I want to call yodr 
Honor’s attention to the fact that as far as any offer 
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pending to show any work that Mr. Cassell has done, a 
letter that Mr. Kelly Miller saw fit to write to the Uni¬ 
versity certainly cannot be controlling as showing any 
work that he did, that was binding on the University. 

The Court: Let me see it, please. Isn't this the 
original of what we were talking about yesterday? 

The Witness: Yes, sir. 

Mr. Hayes: The file has certain interpretations and 
suggestions from Dean Miller about what he thinks. 
Certainly that cannot be proper. If you are offering 
it for the purpose of being a part of his employment, 
then that is not proper and I object to it. 

Mr. Magee: 1 also offer it for the purpose of show¬ 
ing that the negotiations went through the year 1933. 

Mr. Haves: That does not show that. It is a let- 
ter, self-serving, addressed to Mr. Cassell by Mr. Mil¬ 
ler. 

(The papers referred to were examined by the 
Court.) 

The Court: I am going to admit it. I think it is 
better that I do not give my reasons for admitting it, 
in the presence of the jury. 

Mr. Magee: Thank you, your Honor. 

Mr. Hayes: Your Honor will allow me an exception? 

The Court: Of course.” 

The allowance of this type of evidence was continued 
later, (R. p. 289): 

“Mr. Magee: Please confine yourself to what he 
told you; not the impressions he had. A. Mr. Franke 
asked me to explain why I bought a trust— 

Mr. Hayes: 1 think I should indicate that this part 
is over my objection. I take it, according to your 
Honor's ruling, that your Honor will allow this to go 
in, under your Honor’s previous statement. 

The Court: The objection is overruled.” 


Although the theory which the Court announced as mak¬ 
ing the many conversations to which the witness Cassell 
testified as being allowable was that he was outlining serv- 
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ices rendered by him and by such conversations could show 
how his services might be more valuable than those of some 
other person and not on the theory that the University Was 
bound by any such conversation, the Court specifically (de¬ 
cided later on that such conversations were admissible, <^nd 
though the issue was raised of the impropriety of thpir 
being allowed as binding the University, allowed same, stat¬ 
ing again that it was better for him to give no reasons 
therefor in the presence of the jury (R. pp. 357-358): 

“Mr. Hayes: In keeping with your Honor's sugges¬ 
tion, I am simply objecting to conversations had with 
Dr. Flexner. 

The Court: Very well. 

Mr. Magee: May the witness proceed t 

The Court: Yes. 

Mr. Magee: Proceed, Mr. Cassell, to tell about yojur 
conference with Dr. Flexner. A. As stated in Dr. 
Flexner’s letter to me, which I read into the record, jie 
was very much surprised that I was keeping the rec¬ 
ords. I explained to him in detail that the recorjds 
were set up in my office for the purpose of secrecy, li<j>w 
we were keeping them, and why we kept them that 
way; and before the conference was over, Dr. Flexnjer 
was considerably more friendly than he had been there¬ 
tofore, because there were a great many things he 
had not understood. 

Mr. Hayes: I object to that. 

The Court: Just the conversation. 

Mr. Magee: Just state the conversation and not tfie 
impressions you had of how he looked or acted. A. 
He told me not to worry; that the whole matter would 
be settled to my satisfaction; that he would have it 
investigated and I would be paid. j 

Q. When do you fix the date of that conversation ? 
A. Some time in the middle of May. 

Mr. Hayes: I object to any statement which Mir. 
Flexner may have made as pretending to bind the Uni¬ 
versity. 

The Court: Was Dr. Flexner a member of tlfe 
board ? 






Mr. Hayes: He was chairman of the board of trus¬ 
tees. I want the objection to go to any statement made 
by him and pretending to bind the University, as far 
as any idea with respect to payment being made is 
concerned. 

The Court: I should, of course, like to state my rea¬ 
sons, but I think it is better for me not to do so in the 
presence of the jury. I have no doubt about the admis¬ 
sibility of this evidence." 


The Court again expressed himself as to the theory upon 
which he was admitting a great deal of this testimony over 
the objection of counsel for the defendant below (R. p. 369): 

“The Court: I do not know of anv wav a man can 

* • 

force himself into a board meeting. 

Mr. Haves: The question, as I attempt to urge it, 
is that, for instance, for the sake of the statement, he 
mav deal with John Smith, who is a member of the 
board of trustees. John Smith, for the sake of the 
statement, says to him, ‘Mr. Cassell, I feel your claims 
are entirely justified. I think they ought to be paid/ 

I simply make the point that that type of state¬ 
ment, made by someone not in a position to bind the 
board or bind the University, should not be admitted 
as evidence of anything tending to show estoppel. 

The Court: That is not what we have in this case. 
We have three conversations: conversations with the 
president of the University, conversations with the 
chairman of the board of trustees, and conversations 
with one of the three men appointed as arbiters. I 
do not think that any one of them w’as John Smith. 
I do not think any one of those three is that person. 
I think the analogy does not exist, as I said before. 

While the Court is not ruling at all that this evi¬ 
dence eventually will be determined, the Court does say 
that where an individual is dealing with a corporation, 
he had no means of forcing himself into a board meet¬ 
ing in order to ascertain w’hat the actual action of the 
board is. Almost the only thing he can do is to talk 
to someone who apparently ought to have authority to 
speak for the board. The Court up to this time thinks 
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that the testimony has been legitimate and propef to 
go into the case. 

Mr. Hayes: I simply raise the objection.” 

i 

To show the irrelevant and immaterial fields into which 
such allowance by the Court bring us, reference may be 
had to the so-called Belue Report (R. p. 871, et seq.). 'This 
alleged investigation was fraught with irrelevant and jim- 
material pieces of testimony as a perusal of the testimony 
will disclose: and was made necessary under circumstances 
and at a time which had nothing to do with the issues. The 
original allowance of these immaterial matters carried |the 
entire case afield and a perusal of the Belue report referred 
to and of the Buckley Report, also allowed in the record, 
gave rise to various tangents which the case was allowed 
to follow and which the Court itself realized. See the 
Record, p. 983: 

“Mr. Hayes: Yes, your Honor. We do not know 
anything about it other than the suggestion of Mr. 
Cassell. I therefore make the objection on the groiknd 
of its not being properly identified and, further,! of 
course I respectfully suggest, as far as the question 
of its relevancy is concerned, on which your Honor has 
already ruled. 

The Court: I have already ruled that I would hjjive 
to admit it, in view of the wide scope that this examina¬ 
tion has token/’ 

And for this reason we find ourselves trying all issues 
but the issues actually involved. This is again demon¬ 
strated, (R. p. 1095): 

“Mr. Magee: Directing your attention to the hear¬ 
ing before the Executive Committee of the Board ; of 
Trustees of December 18, 1931, which had to do with 
the so-called payroll padding charges against Mr. Eu¬ 
gene Goff, at whose suggestion -was the certification!of 
the secretary-treasurer changed for delivery to Mr. 
Cassell? 


i 

i 
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Mr. Hayes: If your Honor please, T want to inter¬ 
pose my objection on the ground that the question of 
going into a collateral matter is not proper procedure. 

The Court: What was the question ? 

Mr. Magee: That was in the case. I merely asked 
him who directed the change in the certification of the 
secretary of what happened at the Executive Com¬ 
mittee meeting of December 18, 1931, concerning the 
payroll charges lodged against Eugene Goff, who has 
been discussed in this evidence over and over again, 
when the maintenance matter was taken away from 
Mr. Cassell. 

The Court: Proceed.’’ 


Here the justification for the taking of the evidence seems 
only to be that the matter has been gone into over and 
over again previously; which entirely leaves out the funda¬ 
mental idea of the lack of admissibility of the original 
testimony. It is respectfully submitted that the Court by 
its rulings not only did not confine the case to its proper 
issues but encouraged the offering of extraneous and im¬ 
material matter. 


3. There was a proposition, made a part of this case, 
which was purely legal in character and which the Court 
was called upon to pass upon in the Motion for a Directed 
Verdict made at the end of the plaintiff's case and renewed 
at the end of the entire case—the question as to whether 
this cause of action was barred by the Statute of Limitations. 
It is respectfully submitted that the Record in this case 
proves to a demonstration that if a cause of action did 
accrue that the suit was brought more than three (3) 
years thereafter. The plaintiff, in this pleadings, met 
this claim of the defendant in two (2) ways; first, by claim¬ 
ing that the suit was brought within the statutory period 
and secondly, by stating that if the statutory period had 
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actually run that the defendant University was estopped 
from relying' upon this as a defense for the reason that! the 
plaintiff had been lulled into inactivity by the defendant, 
through its authorized agents or representatives, and that 
by so much the Statute of Limitations had been tolled. | 

Under the first heading, the plaintiff was obligated first, 
to show in order to maintain his theory that there was s^nie 
type of entire, indivisible contract for which he was I en¬ 
gaged which would cause the Statute of Limitations to run 
from the time of the last action taken by him rather tiian 
from the time of the closing out of the individual trans¬ 
actions. The position of the plaintiff and his counsel: on 
this proposition seems a bit uncertain from the record, hnd 
a reference to certain evidence will have to be resoijted 
to to clarify the point here made. The defendant received 
a communication from the plaintiff, dated to wit, April;20, 
1933, making claim for $26,250.00, the amount made itlie 
basis of this suit, and arriving at the said figure on a per¬ 
centage bases of money handled. Whereas this is entirely 
inconsistent with the claim that the plaintiff went forward 
in this alleged additional work on the promise of the Pres¬ 
ident of the Universitv that he would see to it that he \l"as 

•» 

paid $7500.00 per annum in addition to the salary which! he 
was then receiving, it is perhaps consistent with represjen- 
tations of counsel to the effect that the elaborate drawings 
and charts were a “background” showing the value! of 
plaintiff’s work and the reference to the acquisition clijirt 
as the apparent basis for plaintiff’s claim. All of this! is 
important only with respect to the premise, which it; is 
respectfully submitted that there is not a scintilla of evi¬ 
dence to substantiate, that the plaintiff was engagedito 
perform services, entire and indivisible in their character, 
and making the date of payment and the date from which 
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the statute began to run the date of the last performed 
service. We address ourselves now to the fact that the 
plaintiff testilied that in 1934, the date not being given 
except that it was after a date in March, he was called to 
New York City by one Dr. Tobias, Chairman of the Finance 
Committee of Howard University, with whom he had a 
discussion in the railroad station, and at whose instance 
he thereafter appeared before the Finance Committee there 
in New York and recited the chain of events in the matter 
of the proposed acquisition of the Kelly Miller property, 
and that after consideration by the Committee the matter 
was then and there closed out. The testimony shows the 
incorrectness of the statements here made as to the said Fi¬ 
nance Committee and as to any alleged conclusion of the 
Miller matter; but let us further consider this occurrence 
in keeping with the testimony adduced. Here again, the 
record discloses a matter of evidence intimately in the 
knowledge of both the plaintiff and the defendant to the 
effect that the relationship of Mr. Cassell as Agent for the 
Extension Fund of Howard University was ended by offi¬ 
cial action of the Board of Trustees of the University, as 
of January 1, 1933; and as of April 20, 1933, Mr. Cassell 
filed what he saw fit to refer to as “My final report on Ex¬ 
tension”, and alleges as the basis of his claim then urged 
that he “served in this capacity from July 1, 1929 through 
January 1,1933, a period of three and a half years.” Con¬ 
sidering therefore, but in no wise conceding the facts as 
testified to by the plaintiff, it is respectfully suggested that 
this apparently voluntary action on the part of Dr. Tobias 
and the voluntary response on the part of the plaintiff can¬ 
not be construed as amounting to any services done by the 
plaintiff at the instance of the defendant corporation, nor 
which it would be in any wise chargeable for. The attitude 
of the plaintiff himself as to the lack of official connection 
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of this trip is found in his answers to questions propounded 
by his counsel: 

“Q. Did you go to New York at your expense or jat 
the expense of the University ? A. I went on that trip 
at my expense. 

Q. Did they ever reimburse you for it f A. jl 
never asked it.’' 

I 

But a good deal more fundamental than the plaintiff’s 
interpretation, as thus evidenced, is the controlling rule of 
law. As hereinbefore outlined, the relationship of the 
plaintiff as Agent of the University had been officially clos¬ 
ed as of January 1, 1933 and his final report had been filed, 
with his then submitted bill, as of April 20, 1933. Aftpr 
this time no unauthorized use of his services by any indi¬ 
vidual or any Committee could be said to be operative as 
binding the University; and the burden of showing tlie 
right of the agent to act is upon the plaintiff. That tips 
authority to act cannot be shown by the agent is sufficiently 
elementary to perhaps require no citation of authority. 
On the other point involved we call attention to the fol¬ 
lowing authorities: It is here to be remembered that there 
was no pretended show of authority in the so-called Finande 
Committee to summons or use the services of the plaintiff 
in any way, for the good and sufficient reason that no sudh 
authority could be shown. Under analogous circumstances 
in the case of In re Sunshine Steam Laundry, Inc., 47 Fed. 
(2d) 916, we quote from the language of the opinion: 

“The petitioner contends that two of the three or¬ 
ganizers of the bankrupt corporation were the original 
conditional vendees, and had knowledge of the transair 
tion, and hence the bankrupt corporation did not got 
a better title than they, as vendors of the bankrupt 
corporation, had. This claim is unsound, because the 
corporation is a separate entity, and as such acts in¬ 
dependently, and is bound only by the acts of its repre- 
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sentatives when the latter act within the scope of their 
authority.” (Italics ours.) 

Again, in the case of 273 Pacific 507, Salt Lake Valley 
Loan & Trust Co. vs. St. Joseph Land Co., this principle of 
agency is well set forth by citing with approval from 1 
Mechem on Agency (2d) (Ed.) par. 090, p. 713, in the fol¬ 
lowing language: 

“It is not within the ordinary interpretation of au¬ 
thority to manage that the agent shall have any general 
authority to waive, surrender or qualify his principal’s 
rights, privileges, immunities or protective conditions. 
Management ordinarily involves control, preservation, 
due ordering, and not waiver, surrender or destruction. 
This is particularly true of course, of rights and privi¬ 
leges which arise outside the domain of the agent’s 
activities, but it is also ordinarily true of those w r hich 
lie within. An agent authorized through management 
to acquire benefits for his principal, can have thereby 
no corresponding authority to give them up when once 
acquired. ” 

And in the same work in section 997, p. 720 we find the fol¬ 
lowing significant language: 

“The authority of a managing agent to revive debts 
barred by the statute of limitations, depends largely 
upon his authority to adjust and settle claims against 
his principal. He has, as has been seen, authority in 
many cases to pledge the credit of the principal for sup¬ 
plies and services furnished to the principal; but, as is 
pointed out by the court in Pennsylvania (Beal vs. 
Adams Ex. Co., 13 Pa. Super. Ct. 143): When the debt 
becomes due an entirely different question is presented; 
the renewal of it is not a matter of the operation of the 
business committed to the care of the agent, nor is it an 
exercise of the power of the agent to create new* debts; 
a new promise to pay is an extension of the liability of 
the principal beyond the duration affixed to it by lawr. 
‘A debt may be taken out of the statute by the act of 
an agent done in the regular course of his business if 
he has specific authority for that purpose, or if such 
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authority be necessarily implied from the naturd of 
his duties, but this results not from the power to cre¬ 
ate new debts but from a distinct and independent 
power to settle and adjust old ones. These powers jare 
not in their nature the same, nor very much alike. The 
one is not a logical nor legal consequence of the otherC ” 

i 

j 

We here quote only partially from a case which we highly 
commend to the Court for thorough perusal by reason of the 
parallel situations with the instant case on a number of !the 
points involved. The case is that of George Lyman vs. 
Norwich University, 28 Vermont, 559. The language of the 
Court, touching the point now being discussed, is as fol¬ 
lows : 

“That committee consisted of five individuals, jind 
their business was to ‘take charge of the university 
buildings, and to transact the business of the board 
during the recess’. If that committee had full powers 
over the financial affairs of the university when jtlie 
board of trustees was not in session; yet it could not be 
bound by the individual action of one of the committee. 
The trust was a joint one, and must, at least, be dis¬ 
charged by a major part of the committee. One mem¬ 
ber might as well release a debt without satisfaction^ as 
impose a liability upon the corporation by an admis¬ 
sion. ’ ’ 


In the instant case the Court was called upon to take judi¬ 
cial notice of the Act of Congress creating Howard Uni¬ 
versity, from which we quote as follows: 

“That the government of the University shall! be 
vested in a Board of Trustees of not less than thirteen 
members, who shall be elected by the corporators at 
their first meeting * * V’ 

i 

A recent pronouncement of this Court, though not hjere 
urged as being in point on the issue here being discussed, in 
the case of Janies A. Cobb vs. Howard University, a cor- 
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poration, 70 D. C. App. 339; 106 Fed. (2d) S60, decided, 
July 10, 1939, identifies and recognizes this control in the 
Board of Trustees in the following language: 

“Howard University is a private corporation, organ¬ 
ized and existing under an Act of Congress, and acts 
amendatory thereto, which vest the government and 
management of its affairs in a Board of Trustees, 

# # • ff 

No issue was raised as to the running of the statutory 
period in three years nor could there be; but we find the 
language in the case of Boogher vs. Roach, 25 App. D. C. 
324, none the less significant by reason of its additional 
proviso. In the syllabus of that case we find the follow¬ 
ing: 

“A suit for services is barred after the expiration 
of three years from the time the right of action accrued, 
in the absence of an acknowledgment and new promise 
within the statutory period/’ 

It is respectfully urged that this cause of action accrued 
January 1, 1933; and there has been no acknowledgment nor 
any new promise to void the running of the Statute from 
that date. 

The testimony discloses and the Trial Justice rested his 
decision entirely on the fact that Mr. Cassell worked with 
the Auditors during July, 1933, R. pp. 1145-1146. The 
w'ork outlined seems to have particularly to do with the 
Auditor's report of the firm of Franke, Graef, and Hannon, 
which the plaintiff testified w T as submitted February 10, 
1933, and transmitted to the plaintiff by the President of 
the University, and which plaintiff claims was prepared 
from records made and kept by him. It is a bit incon¬ 
ceivable that the contention is to be had that, if, forsooth, 


77 


i 

i 


in explanation of certain data furnished by the plaintiff 
it became necessary for the Auditors or others connected 
with the University to call upon him in making a rechjeck 
to explain such differences as might appear to arise, jfor 
instance, between the explained difference between two 
(2) cases where the names of Sanders and Saunders wjere 
involved, that such required explanation of his own material 
could be urged as work done of a character to toll the run¬ 
ning of the Statute of Limitations. It is in this connection 
to be continually remembered, that a final report as| of 
April 20, 1933 had intervened, submitted by the plaintiff. 
That the time the work was completed begins the 
running of the statute, and not the time of the filing of one’s 
bill, nor, we might add, the explanation of items previously 
filed, is well established in this jurisdiction. In the case of 
Hornblower vs. George Washington University, 31 Ajpp. 
D. C. 04, to be further quoted from herein, we find the fol¬ 
lowing language in the syllabus as one of the principles 
established in this case: I 

j 

“This cause of action of an architect for compensa¬ 
tion for his services in designing a building and super¬ 
intending its construction accrues when he approves 
the final bill of the contractors, when it will be pre¬ 
sumed the work was completed, and not later, wljien 
he sends in a bill for his services; and the Statute: of 
Limitations begins to run from the date of such ap¬ 
proval and not from the date of the presentation of 
his bill/’ 

| 

As indicated, the Court has seen fit to render perhaps 
unnecessary by his decision comment as to the alleged toll- 
ing of the Statute relied on by the plaintiff in his pleadifig, 
but with the testimony before the Court this point n^ay 
well be considered. There is ample law, including Code 
provisions, covering the point in this jurisdiction, as j to 
the estoppel of the defendant to claim the benefit of the 
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Statute of Limitations. In Ruling Case Law (17) page 
242, we find: 

“Although a request not to sue may when coupled 
with other circumstances preclude a party from avail¬ 
ing himself of the Statute, yet it seems to be generally 
held that a mere request by the defendant not to sue, 
without any contract, promise to pay, or agreement not 
to plead the Statute, will not prevent him from taking 
advantage of the defense." 


This proposition, which we submit goes far beyond the 
plaintiff's testimony, is supported by the following cita¬ 
tions : 

“A mere request not to sue will not stay the Statute, 
but there must be an agreement not to plead it.” 

Rabv vs. Stuman, 37 S. E. 476. 

Hill vs. Hilliard, 9 S. E. 639. 

“A mere request for more time by a surety does not 
stop the running of the statute.” 

Carr vs. Robinson, 8 Bush (Kv.) 269. 

Kennedy vs. Foster, 14 Bush (Kv.) 479. 

Andrea vs. Redfield, 98 U. S. 225. 

“A mere request by the defendant not to sue, with¬ 
out any contract, promise to pay, or agreement not 
to plead the Statute, will not prevent him from tak¬ 
ing advantage of such Statute.” 

Charles Brown vs. Atl. Coast Line R. R., Co., S. 

E. 985. 

Other principles met by the reference works are: 

“The mere pendency of negotiations for the adjust¬ 
ment of a controversy does not suspend the statutory 
prescription against the action on the claim involved.” 

37 Corpus Juris 1046. 

“An estoppel has been held to apply where a party 
was prevented from taking action, within the time pre¬ 
scribed by Statute by reason of representations made 
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to him of existing facts, within the knowledge of! the 
party making them, and of which the party relying 
thereon was ignorant * * *. But where both parities 
are equally informed, or the representations did i not 
delay the bringing of the action; or where there is no 
inducement given for delay; or where the represeiita- 
tion is as to something to be done, or is not intended to 
prevent a suit, and made with an honest belief \ or 
where there is no concealment or any effort to prevent 
a suit, it is held that there is no estoppel.” 

17 Ruling Case Law, 884-5. 

I 

| 

As before intimated, by reason of the sufficiency of iau- 
thority in this jurisdiction properly channeling the course 
in the instant case we shall refer only to the Vermont disc, 
previously quoted from and to a United Supreme Coiurt 
case, previously cited. From the Vermont case, Geojrge 
Lyman vs. Norwich University, 28 Vt. 559, we quote 'the 
following: ! 

“Neither the individual admissions of the members 
of a corporation, established for public purposes and 
not for the promotion of the private interests of the 
corporators, nor the personal admissions of its presi¬ 
dent, or of the individual members of its executive 
committee, respecting a debt due from the corporation 
will prevent the operation of the statute of limitations 
upon it.” (Emphasis ours.) 

“A party may admit the debt unpaid, and still claim, 
at the same time, the benefit of the statute bar. To re¬ 
move the bar there must be at least an implied promise 
to pay the debt. It has sometimes been held that the 
admissions of a member of a corporation may be givpn 
in evidence against the corporation where there is a 
joint interest, as in the case of rateable inhabitants of 
a parish or town; but where it is a mere community of 
interest, the law, at the present day is well settled thgt 
such admissions cannot affect the rights of a corpora¬ 
tion. * * * The promotion of education is the car¬ 
dinal object of this corporation; and it was not estab¬ 
lished to promote the private interests of the incorpo¬ 
rators. The admissions of President Wheaton stafid 
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upon the same ground as those of any other member 
of the corporation. His being president of the faculty 
gives him no additional power or control over the funds 
of the corporation. Though it is found that the presi¬ 
dent and Doct. Davis, at. and about the time this money 
ivas advanced, were members of the financial commit¬ 
tee, yet it is not shown what the powers of that com¬ 
mittee were; and it does not appear that they were 
members of that committee when the admissions were 
made. unless ice are to presume they continued in such 
office/' (Emphasis ours.) 

As before indicated, this case is very much in point with 
the instant case as the quotations will evidence, and its 
persual in its entirety will be enlightening. 

The case in the Supreme Court of the United States, 
which we respectfully suggest is controlling in its terms 
of the case which the plaintiff presents is the case of 
Andrea vs. Redfield, 9S U. S. 225. In this case, where a 
Collector of Customs unlawfully exacted certain customs, 
and the complainant, instead of suing to recover the 
amount, relied upon a statement of an officer of the Custom 
House that by the Rules of the Custom House the presen¬ 
tation of his claim to the Auditor would prevent the run¬ 
ning of the Statute, the Court said: 

“Give the allegations the broadest signification the 
language employed ivill justify, and it is clear that the 
conversations attributed to the Secretary of the Treas¬ 
ury and the officers of the custom-house do not amount 
to a contract or a promise that the Statute of Limita¬ 
tions should cease to run in any contingency, whether 
the complainants did or did not cause their claims to 
be prepared and presented to the Treasury Department 
for adjustment and allowance. (Emphasis ours.) 

“* * * Conversations of the kind cannot benefit the 
complainants, for several reasons: 1. Because they 
do not amount to a promise that the Statute of Limita¬ 
tions should cease to run; and if they did. they cannot 
avail the. complainants as a new promise, because they 
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are not in writing. 2. They do not amount to a con¬ 
tract to that effect; and if they do, they are without con¬ 
sideration. 3. They cannot have the effect to estop the 
respondent from pleading the bar of the Statute, be¬ 
cause both parties were equally well informed of all the 
facts.” (Emphasis ours.) j 

i 

| 

The provisions of the Code in this jurisdiction make all 
of the aforegoing reasons applicable and are conclusive lof 
the rights of the plaintiff to avoid the running of the Statute 

of Limitations. ; 

i 

Let us examine in some detail what the law in this juris¬ 
diction is on the subject. As indicated, first of all there jis 
the binding authority of a Code provision. Section 1271 
(Old Code) of the Code of Law in and for the District <bf 
Columbia sets forth, among other things: 

“In actions of debt or upon the case grounded upon 
any simple contract, no acknowledgment or promise l\y 
words only shall be deemed sufficient evidence of a ne\v 
or continuing contract whereby to take any case out bf 
the operation of the statute of limitations or to deprive 
any party of the benefit thereof unless such acknowl¬ 
edgment or promise shall be made or contained by or in 
some writing to be signed by the party chargeable 
thereby: * * *” (Emphasis ours.) ] 

i 

Without regard to the many other things which we believe 
were defeative of the plaintiff’s cause of action, this provij- 
sion in and of itself takes care of the contention of the 
plaintiff that the Statute of Limitations has been tolled 1 : 
This Code provision, together with the cases touching upon 
the subject in this jurisdiction are reviewed in the case of 
Hayden vs. International Banking Corporation, 59 App. D* 
C. 313, which points out that in keeping with the provision 
hereinbefore outlined that there must be either the acknowl-, 
edgment of the debt as a subsisting obligation or a promise 


I 
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in writing signed by the party chargeable thereby. Quota¬ 
tions from the cases in this jurisdiction, as appearing in 
this Hayden case show the continuing line of decisions in 
this jurisdiction. The case says: 

“The court in Hornblower v. George Washington 
University, 31 App. D. C. 64, 73,14 Ann. Cas. 696, said: 

‘A number of cases, English and American, are cited 
by counsel for plaintiffs in support of the claim that 
the letter written by President Needham should op¬ 
erate to estop the running of the Statute of Limita¬ 
tions in favor of the defendant corporation. A careful 
examination of the decisions cited discloses that in each 
case the writing relied upon acknowledged a debt due 
from the writer. This seems to be the test. There must 
be some statement that is equivalent to an acknowledg¬ 
ment of indebtedness V’ 

“Again, in Catholic University of America v. Wag- 
gaman, 32 App. D. C. 307, 318, Mr. Justice Van Oradel 
said: 

‘In this District (Code, sec. 1271 (31 Stat. at L. 1390), 
chap. 854) it is not required, as in some jurisdictions, 
that there shall be both an acknowledgment of the debt 
and a promise to pay in writing, to remove the bar of 
the statute of limitations. The acknowledgment need 
not be in any particular form, or contain any particular 
substance. It is sufficient if the writing be such that 
the admission of the debt as a subsisting one, and the 
willingness to pay, may be reasonably inferred. The 
acknowledgment need not be express, but may be in¬ 
ferred from the facts or acts of the debtor. It must, 
however, he distinct, unqualified , and unconditional, 
and must refer to a present existing debt'.'’ (Emphasis 
ours.) 


In Strong v. Andros, 34 App. D. C. 278, 281, 19 Ann. Cas. 
101, the court quoted section 1271 of the Code and said: 

“It will be observed that the Code makes either an 
acknowledgment or promise sufficient to relieve the bar 
of the statute of limitations. Both are not required. 
‘The acknowledgment need not be in any particular 
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form or contain any particular substance.’ Catholic 
University v. Waggaman, 32 App. D. C. 318.” 

“And again in Green v. Reeves, 47 App. D. C. 85, |86, 
the court, citing prior decisions of this court said:’ 

‘A distinct and unequivocal acknowledgment by the 
debtor of the debt as a still subsisting personal obliga¬ 
tion constitutes an implied promise to pay it, and this 
‘according to all the authorities, is all that is required 
to remove the statute in the case of a simple contract;.” 


It is respectfully submitted that the plaintiff did not moot 
the least of the requirements here outlined in the form of 
an acknowledgment of any kind or character, to say nothing 
of the equally controlling elements hereinbefore outlined. 
One additional quotation from the case of Hornblower vs. 
George Washington University, 31, App. D. C. 65, taken 
from the syllabus, may meet and answer another proposi¬ 
tion which the plaintiff, has offered testimony tending |to 
prove. We refer to the following: 

“While a defendant cannot avail himself of the bar 
of the statute of limitations if he did- anything to induce 
the plaintiff to delay bringing suit , a mere agreement 
to arbitrate and the selection of an arbitrator, not fbl- 
lonced up by any steps by the plaintiff to have the mat¬ 
ter submitted, or any act by the defendant to prevent 
submission, will not estop the defendant from relying 
on the statute . ” 

| 

i 

These types of suggestions are interposed because as the 
knowledge that the plaintiff came to the place of making h 
claim for the alleged additional services rendered a numbep 
of years after the work had been begun and after he ha<jl 
himself indicated that all such services had been paid for 
resulted in various attempts to ascertain just what the basis 
of the plaintiff’s claim was, such action is pretended as bel- 
ing construed as an acknowledgment of the indebtedness', 
which the perusal of the record will prove to be false. Irl 

'i 

i 

i 

i 
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establishing the law to be controlling in this jurisdiction, 
the Supreme Court of the United States in the case of 
Shepherd v. Thompson, 122 U. S. 231, saw fit to reverse a 
decision of our highest Court, and established the following 
controlling principle set out in its syllabus: 

"In order to continue to revive the cause of action 
after it 1 would otherwise have been barred by the stat¬ 
ute, there must be either an express promise of the 
debtor to pay the debt or else an express acknowledg¬ 
ment of the debt from which his promise to pay it might 
be inferred. A mere acknowledgment, although in 
writing, of the debt as having once existed, is not suf¬ 
ficient to raise an implication of such a new promise. 
To have this effect there must be a distinct and un¬ 
equivocal acknowledgment of the debt as still subsist¬ 
ing as a personal obligation of the debtor." (Emphasis 
ours.) 

We find this language not only in the syllabus, but same is a 
quotation from the opinion of Mr. Justice Gray in this 
cause. Further language in the syllabus of this case may 
be found to be analagous and in point: 

“In the case presented, it is held: that an instrument 
which contains no promise of the defendant personally 
to pay the debt, and no acknowledgment or mention of 
it as an existing liability, but merely provides for the 
application of certain pledged property to its payment, 
does not amount to a new promise, express or implied.'* 
(Emphasis ours.) 


The necessity for a showing of power or authority in 
order to bind a corporation has been referred to collaterally 
in practically all of the cases involving corporations herein¬ 
before cited from; and these decisions together with the 
Act of Incorporation in the instant case will perhaps be a 
sufficient answer to such questions of power as may now 
appear of record. A few additional citations and quota¬ 
tions will be given on this point, supporting the decision of 
the Andrea case, .98 U. S. 22f), heretofore quoted from. In 
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the case of McAuley v. Brockway Tahoe Vista Corporation, 
et al y 293 Pacific 626 (California) the syllabus states: 

“Plaintiff suing corporation for services cannot re¬ 
cover in absence of evidence that broker hiring hiip 
had authoritv to bind corporation or attempted to do 
so.” 

“Corporation held not estopped to deny liability for 
services rendered at alleged request of corporation’s 
agent. 

Evidence disclosed that talks of plaintiff suing cor¬ 
poration for services took place with corporation 
agent at an office immediately adjoining a room oc¬ 
cupied by corporation, that corporate officers had their 
offices in such room, and that at no time did plaintiff 
examine books of corporation or make any inquiry of 
corporate officers as to what authority corporate agenjt 
had to hire employees for the corporation.” 

It is to be noted in the instant case that the plaintiff was 
fully acquainted with the lack of authority of the President; 
to hire him at any figure, as his own testimony will evidence! 
Yet there is no word of ratification from the corporation; 
nor from the alleged time of the hiring forward is there any! 
word of inquiry from the plaintiff as to why his pay is not; 
forthcoming. In exactly the same vein the plaintiff knewi 
the lack of ability of other individuals with whom he dealt 
to bind the defendant corporation, and it is submitted he| 
at the time expected no such exaction. ; 

i 

In the case of Kelly Convertible Waggon Co. vs. Rhodes I 
Mfg. Co. et at., 135 S. E. 242 (West Virginia), we quote firstj 
from the syllabus: j 

“One seeking to enforce estoppel against corpora-j 
tion to deny authority of its officers or agents must'j 
show that he was misled to his injury by its words, acts, j 
or conduct, while ignorant of his own rights, or without j 
knowiedge of facts; corporation held not estopped to! 


I 





deny authority of its president and general manager 
to contract for purchase of patent rights.” 

And then quoting from the Opinion in this case: 

“Thus it appears that when the contract was entered 
into, Kelly was charged with knowledge that Rhodes 
had no lawful authority to make a contract changing 
the whole scope of defendant’s business and obligating 
it for a period of seventeen years to pay enormous 
royalties on a new and untried venture. Then how was 
plaintiff misled to its prejudice? • • * 

“One claiming a right by estoppel must show that 
he has been misled by the words, acts, or conduct of 
the other party, while ignorant of his rights. He must 
be governed by his own knowledge, even though a 
representation to the contrary may have been made 
by the other party. In other words, he must have been 
misled to his injury, and it is impossible that he should 
have been, when he was fully informed as to the facts.” 


In the case of Lammors vs. Arkansas Power and Light 
Co., 116 S. W. (2d series) 361, we find: 

“Where agents of electric company had no authority 
to make proposed contract for sale of electric power, 
which contract contained clause making it subject to 
final approval of general manager, and prospective 
purchaser knew agents had no authority to make con¬ 
tract and that it was necessary to send contract to home 
office for approval, which approval was never given, 
statements of agent assuming purchaser that electric 
line would be built would not estop electric company 
from denying existence of alleged contract made with 
agent.” 

And in the Opinion of this case: j 

“Appellant pleads estoppel; that is, he contends that 
appellee is in no position to deny the existence of the , 
contracts. He alleges in his complaint that Peterson 
and Fitzgerald, agents of the company who had in¬ 
terested him in the matter of making the contracts, had 
told him that the company would build the electric line 



and supply the current, and upon these representations 
he proceeded to drill wells, purchase electric motors, 
pumps, etc., necessary to pumping the water to he used 
in growing his rice crops. He alleges that he relied 
on the representations ot‘ these agents of the company. 
Appellant knew that these agents had no authority {o 
make a contract with him for the building of the lipe 
and the furnishing of the current. Otherwise, it would 
not have been necessary to send the contracts to the 
home office of the company at Pine Bluff to be approved 
by the general manager of the company. He must have 
known that the contracts would not be binding until 
approved by the general manager, for he alleges thqt 
he made inquiry of Peterson and Fitzgerald about tile 
approval of the contracts and a return of a copy qf 
each of same to him. Since these agents of the company 
had no authority to make the contracts in the first di¬ 
stance, nothing they could do would ratify them so ajs 
to bind the company.” | 


It is respectfully suggested that the only person testified 
to by the plaintiff concerning whom the question of power 
might arise is the President of the University, whom thj* 
plaintiff testified promised that he would secure for hinji 
$77)00.00 per annum in additional to the salary which he was 

i 

then receiving. Aside from the denial of anv such transact- 
tion the defendant calls attention to the knowledge of thq 

i 

plaintiff that no such power was in the President, and hi^ 
own testimony is simply to the effect that he relied upoi| 
the President to recommend and obtain this amount for 

i 

him. Here again, it is significant that aside from the first 

1 

alleged offer bv the President the record is silent of anvi 
corroborating piece of evidence; or any follow up by thd, 
plaintiff of this very vital proposition to him. The alleged! 
power of Dr. Tobias, or the Finance Committee, the scope! 
of which have not been undertaken, has already been dis-| 
cussed; and both situations are controlled by the more or| 
less uniform rules and requirements of the actions ofj 
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agents within the scope of their authority and the inability 
of establishing any such scope through the testimony of 
the agent himself. 

4. Under the fourth topic for argument the Court, as 
we conceive it, commits its most grievous error; accounted 
for perhaps by the expressed attitude of the Court in its 
previous rulings, and committed because of the fact that 
the Court apparently feels throughout the entire trial that 
it has the right to determine the factual matters that are 
in controversv. In this connection it is to be noted that the 
Court has granted no prayer of the defendant which has 
to do with tlie issues involved, having actually granted only 
the prayer of the defendant, Prayer No. 22, (E. p. 1638) 
which has to do with the necessity upon the plaintiff of estab¬ 
lishing the case by a preponderance of the evidence. It is re¬ 
spectfully suggested that the prayers of the plaintiff, grant¬ 
ed by the Court, are not proper expression of the law and 
do not properly include the elements brought out by the 
testimony in the instant case which would be controlling in 
a matter of this character. The Court ignores the theory 
of the defendant's case entirely, and apparently losing 
sight of the fact that the prayers are based on the possibil¬ 
ity of the factual findings by the jury, the Court because he 
factually finds favorably to the plaintiff refuses to allow 
prayers which will allow the jury to apply the law as given 
them to the facts as they might find them, the Court electing 
rather to deny all of the defendant’s prayers. In this con¬ 
nection it is to be noted that with respect to some of the 
propositions urged by the defendant that the Court, while 
denying the prayer suggested that an argument might be 
had to the jury by counsel for the defendant which he would 
not be disposed to stop, upon objection, (R. p. 1616); but 
at the same time in his charge to the jury that the only law 
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applicable was contained in the prayers which he had grant¬ 
ed to counsel, with the statement that the Court did not cary 
to further comment or “to express an opinion to the jury 
as to its view of the facts” (R. p. 1620). In this connection 
it is notable that the jury a short time after it had retired 
for deliberation (R, p. 1044), which fact was urged in the 
argument of a Motion for a Xew Trial, asked the Court if 
it might have the prayers in the jury room, which the Court!, 
upon failure of counsel to agree to same, did not allow. The 
significant fact was there, however, that the jury realized 
that the law in the case was to come from the Court either 
in the form of prayers granted by the Court or in the form 
of instructions bv the Court, and in the absence of any in' r 

structions bv the Court, and the admonition from the Court 
* 

that the prayers granted represented the law in the case by 
which they were to be bound, the jury sought to be literally 
certain as to what the law was by which they were to b4 
guided. The only law having to do with the issues of thy 
case which was granted were the allowed prayers of the 
plaintiff. As hereinbefore stated the fact that this law way 
not correct and was not inclusive of the issues in this causej, 
and the Court after a trial lasting more than five (5) weeky 
saw fit to charge the jury in a few lines (R. pp. 1619-1620)!, 
amounted to charging the jury to bring in a verdict for the 
plaintiff. This jury was of a type and caliber to realize that 
the failure of counsel for the defendant, except as to thy 
preponderance of the evidence, to refer to any prayer whicl) 
the Court had granted; and the appreciation of what the 
granted prayers to the plaintiff indicated, meant that from 
the point of view of the Court that there was but one side 
to the question and that that was the plaintiff’s side; all of 
which was to the definite prejudice of the defendant corporat¬ 
ion. 


j 

i 
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The plaintiff had Prayer No. 3 offered, without objection, 
on the theory that a person who knowingly and wilfully 
falsely states in a matter that the Jury, where the person 
could not reasonably be mistaken with respect thereto, may 
disregard all or any of the testimony of the witness or give 
it such weight as to the Jury may seem proper. The next 
Prayer by the plaintiff was Prayer No. 7. It is respectfully 
urged that this Prayer, though allowed, does not express 
the applicable law in this case. At the time of the argu¬ 
ment of these Pravers bv counsel, attention was called to 
the fact that the phraseology of the Prayer, without proper 
explanation, would exclude this defendant’s case, unless 
that “without more" were sufficiently discussed in the 
Prayer to make it perfectly clear to the Jury the limitations 
by which they were bound, and without including in the def¬ 
inition the various elements of the case outlined particularly 
in the Prayers of the defendant having to do with this phase 
of the case. Attention is called to the fact that this prayer 
makes no place for the theory of the case upon which the 
issues were framed and loses sight of the defendant’s theory 
that the plaintiff was a salaried employee and that the 
things which he did were done in the scope of that employ¬ 
ment and under conditions providing for no pay, either un¬ 
der express or implied contract. However much the Trial 
Justice may have not himself believed that the plaintiff was 
on salary, which salary was periodically increased by the 
University, and that the work done was an incident there¬ 
to, the Trial Justice had no right, we respectfully submitted, 
and now urge, to take the issue from the jury as to these 
factual matters. This case ignores the fact established by 
the West Virginia courts, in John Robinette, Plaintiff vs. 
Hubbard Coal Mining Co. defendant, 88 W. Va. 514; and 
107 S. E. 285, which said case is likewise a respectable au¬ 
thority for the allowance of several of the prayers urged 
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by the defendant and refused by the Court. It is perhaps 
better for us to discuss this case with relation to the plain¬ 
tiff's prayers first and make the distinctions which respect 
the Court’s ruling on the prayers of the defendant latei*. 


There were four prayers allowed to the plaintiff; one bf 

i 

winch plaintiff's Prayer No. 3, (R. p. 1621), was routine 
and equally allowable to either party to the litigation and 
had to do with the principle that if a witness does not tejl 
the truth about any material fact or facts about which lip 
could not be mistaken the Jury are at liberty to disregard 
all or any of the testimony of the witness or give it sucji 
weight as to the Jury may seem proper. 


The two (2) Prayers, Nos. 7 and 8 granted to the plaintiff 
went to the merits of the proposition and we contend in^ 
adequately and improperly recited the law which should 
control the issues in this case. The fourth prayer, Prayef 
No. 10, had to do with agreed compensation allowed for 
maintenance and was not controverted. 


Prayer No. 7 read as follow's: 

“The jury are instructed as a matter of law that 
w'here services are rendered by one person to anotheij 
and those services are knowingly and voluntarily ac-> 
cepted by that person without more, the law presumes! 
that such services w T ere performed and received in the!, 
expectation that compensation w’ould be paid therefor; 
and the law will imply a promise to pay what the serv-j 
ices are reasonably worth.” (Emphasis ours.) 


The peculiar language of the prayer and the unexplained! 
use of the words, “without more” rendered the prayer! 
valueless as a means of conveying to the Jury the law inj 
the case by which they were to be guided. If this expression! 
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“without more” can be taken to be inclusive of all of the 

i 

various elements for which the defendant contends and 
which are set out in its prayers, then there might be some 
justification for the allowance of the prayer; but without 
such inclusion, this prayer does not set forth the law. 

Quoting from P. 1602-3 (in part): 

“If that be true—and I say it is not true simply be¬ 
cause I say so, but it is true because every line of the 
testimony from the plaintiff bears it out: If those things 
are true, and this man over this period of time, on 
either theory—on the theory that we suggest to your 
Honor, that he was doing it because of the fact that he 
was the University architect and he was designated to 
do these particular things and did do them within the 
scope of his employment and because he was being paid 
for it, or under this theory that he was doing it as a 
gratuity—under either condition when would the board 
of Trustees know when he stopped his gratuities and 
was doing it for pay? Because he himself has said he 
did not tell them. 

The only answer he ever gave about that is the fact 
that he made claim upon Dr. Johnson and that Dr. 
Johnson had promised him this seventy-five hundred 
dollars; but that as I have indicated to your Honor, 
had absolutely nothing to do with this extension propo¬ 
sition. 

I respectfully suggest that this prayer does not re¬ 
cite what the law is; because it is stripped of all the 
elements that are a part of this case; and there is no 
such presumption of the law that he is entitled to be 
paid merely because he does something—without the 
surrounding circumstances of whether he, by his action, 
led them to believe it was something for which he did 
not expect pay—and they, by their action, indicated 
that they did not expect to pay for it; because Mr. 
Deyber was asked, ‘"When did you hear anything about 
l\Ir. Cassell's expecting to be compensated for this 
extension work? 

I have never heard any such claim by Mr. Cassell.’ 
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The eighth Prayer allowed the plaintiff is likewise funda¬ 
mentally unsound and incomplete. This Prayer states: j 

The Jury are instructed as a matter of law that I if 
they lind from the evidence, that the plaintiff, Mr. tas¬ 
sel, in the course of the business of the University wjas 
appointed by the President and the Trustee Committjee 
on Extension as agent pursuant to power delegated by 
the Board of Trustees and that the plaintiff has njot 
been paid for the services performed by him under this 
appointment as agent for the University, and further 
find that the amount of compensation was not agreed 
upon, then your verdict should be for the plaintiff in 
such sum as will fairly and reasonably compensate him 
lor the services which the Jury finds from the evidence 
were thus performed by the plaintiff and accepted by 
the defendant; unless vou further find that it was 
agreed between the plaintiff and defendant that tljio 
plaintiff would perform the services without coiji- 
pensation. 

This Prayer with no other premise than work performed 
and no payment and no amount of compensation agreed 
upon, states the law to be that by so much the plaintiff 
should be compensated in such amount as would fairly and 
reasonably compensate him for his services. This prayer 
and the seventh prayer of the plaintiff (hereinbefore refer¬ 
red to) allowed as the only law controlling in the case and 
so stated by the Court, (JR. p. 1619-20) successfully eliminate 
the defendant’s theory of the case and erase the issues fixeld 
by the pleadings and agreed upon at pre-trial. 

i 

That there should be the allowance of these two (2) 
prayers of the plaintiff and only these two on the material 
issues involved could as we see it, be justified only by 
the Court being in position to say and point out that the law 

i 

as sought in the prayers of the defendant was not applicable 
because there was no testimony in the case of which such 
prayers could be predicated. But no such position was 
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taken for the good and sufficient reason that no such posi¬ 
tion could be taken. 

On the contrary the Court saw tit to rest its denial of all 
of the defendant’s prayers having to do with the merits of 
the case upon the theory that in the two (2) prayers allowed 
the plaintiff was embraced all of the law applicable to the 
case which would be helpful to the jury. (R. p. 1620.) That 
statement we submit, as effectually directed a verdict for 
the plaintiff as if the Court had said to them in terms, your 
verdict should be for the plaintiff, you need only to retire 
to consider the amount. 

As has been indicated, there would seem to be no question 
but that the prayers offered by the defendant, twenty-five 
(25) in number were factually grounded in the testimony, 
of this the entire record is supportive. Let us see, therefore 
whether or not there was legal merit in the contentions 
urged. To make reference to the record for the factual 
supporting of these prayers would be like carrying coals 
to Newcastle, for the entire record of testimony, both as 
offered by the plaintiff and defendant, shows to a demon¬ 
stration that the position taken by the defendant was fully 
supported in the evidence. 

For example, Dr. Johnson, Pres, of the defendant Uni¬ 
versity testified that Mr. Cassell was on a regular yearly 
salary, which was increased by the University from time 
to time; (R. p. 1163) and that the plaintiff himself fre¬ 
quently only spoke of but wrote concerning his “ salary. ” 
(R. p. 88.) True it is that the plaintiff urged that he was 
working under a government contract, specifying his duties, 
and that aside from extra pay awarded him during an 
agreed period for “maintenance” he was entitled to extra 
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compensation for work done under a so-called extension 
program. But this evidence was met by evidence of the de¬ 
fendant to the effect that the government contracts were 
implementarics of the plaintiff's salary, (K. p. 1251 anid 
1283), which was voted him by the Trustees of the Univer¬ 
sity and the procedure of the government contract follow¬ 
ing the voted salary was demonstrated to the jury. Thje 
defendant also offered evidence to show that not only dijd 
the plaintiff receive the salary indicated but he received 
other regular emoluments, entitling the University to lps 
services in the form of quarters, heat, light, telephone serv¬ 
ice, a continually increasing office staff, materials, etc., (It. 
p. 1245). So distinct is the testimony of the defendant on 
this point, corroborated in large measure by the testimony 
of the plaintiff, that it is easily ascertainable why the denial 
of the defendant’s prayers is not based upon a failure Of 
proof. Certain it is that any such remaining testimony a[s 
might on the respective sides have been in conflict could not 
have been passed upon by the Court to the Jury’s exclusion; 
for the passing upon the facts was the Jury’s function. It 
is to be remembered that the prayers sought by the defend¬ 
ant began, in each instance, with the premise that if thje 
Jury found certain things as fact that then the controllin'g 
law was to such and such effect. Was it the Court’s province 
to pass upon upon such matters and because he didn’t make 
certain factual findings to refuse to give the Jury the op¬ 
portunity to deliberate as to this factual situation and tjo 
refuse to instruct the Jury as to the law under the circunj- 
stances. 

Mindful of the factual development of the testimony, lot 
us examine the applicable law. It will be immediately 
apparent that the Court erred in refusing the benefit of thje 
prayers to counsel for the defendant and in refusing to 
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instruct the Jury as to the law, outlined in the said pray¬ 
ers: 

Defendant’s Prayer No. 1, read: 

The Court instructs the jury that if you find from the 
facts that the plaintiff was engaged or hired and that 
he was paid by the defendant corporation upon a 
monthly basis or yearly basis then lie cannot recover 
for any extra services even if rendered at the request 
of the defendant corporation, unless he shows a con¬ 
tract to that effect, either express or implied. 

Now let us read from the well-considered case of Robinette 
vs. Hubbard Coal Mining Co. The syllabus #2 reads: 

The right of an employee engaged to perform services 
for a stated monthly remuneration, to recover addi¬ 
tional compensation for extra services rendered at the 
request of his employer, depends upon the existence 
of a special contract to that effect, either express or 
implied. 

(Robinette vs. Hubbard Coal Co., 88 \V. Va. 514, 
107 S. E. 285. 

In order that all possible phases of the testimony might 
be covered prayers were based on different angles of the 
same proposition, but in each instance the defendant at¬ 
tempted to see that the matter was well grounded in the 
law. Compare our Prayer No. 2 offered and refused with 
the third paragraph of the syllabus of the case referred to 
above: 

Praver No. 2: 

w 

The Court instructs the jury that if you find from the 
facts that any extra services were requested by the 
defendant corporation and performed by the plaintiff, 
the law presumes that those services were requested 
and performed as an incident of the employment, in 
the absence of an express agreement, and your verdict 
should be for the defendant. 

Paragraph 3 of Syllabus: 

The mere request for the additional service, in the ab¬ 
sence of an express agreement in regard thereto, gen- 
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orally does not justify the inference of an offer to pay 
anything in addition to the compensation specified in 
the original contract; it. being assumed that the extra 
services were requested and performed as an incident 
of the employment. 

Mindful as we were of the fact that the Court had at one 
time, over the objection of counsel, indicated that there was 
a great difference between the work for which the plaintiff 
claimed compensation and the work for which he was or¬ 
dinarily employed and not conceding the point, we felt jit 
proper to put in issue for the Jury’s decision this factual 
matter, and with that as a premise to base a proper prayer 
upon the same. Hence our Prayer No. 3 based upon para¬ 
graph 4 of the syllabus of the Robinette case which vfe 
parallel for the Court’s perusal. j 

Prayer No. 3: 

The Court instructs the jury that additional compen¬ 
sation can he recovered by the plaintiff only wheife 
the services requested are so different in nature from 
those agreed upon, and so plainly beyond the scope of 
the plan under which lie was employed as to rebut tl|e 
presumption, “that extra services were requested an^l 
performed as an incident of the employment’’, and 
warrant the inference of an implied promise to pa^ 
therefor. 

Paragraph 4 of syllabus. 

Additional compensation can be recovered only wlieije 
the service requested is so different in nature from that 
originally agreed upon, and so plainly beyond tlile 
scope of the original contract, as to rebut the presump¬ 
tion just noted, .and warrant the inference of an im¬ 
plied promise to pay therefor. 

The entire early part of the plaintiff’s testimony referred 
to things undertaken by him, fundamental and incidentajl 
to the property acquisition for which he made claim, and 
catalogued by him as “gratuities”. Emphasis was had 
upon the fact that the defendant never knew until the conif 
pletion of the work and the submission of an undetailed 
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claim that the plaintiff had continued certain work for the 
University, but had, as he at that time claimed, ceased to 
treat this work done, as gratuities. Evidence was offered 
tending to show that the very work for which the plaintiff 
was making claim in the suit had already been referred to 
by him as being paid for (R. p. 1300), and had been used 
as a means of urging the defendant to increase his salary 
showing not only that there was no understanding as to 
his being paid for the said work, but that he himself anti¬ 
cipated no pay for the same. In the light of this evidence 
is it conceivable why the Court would deny the defendant’s 
prayer No. 4, which reads as follows: 

The Court instructs the jury that if you find from the 
facts that the plaintiff voluntarily continued for a 
considerable period of time in a position where the 
extra work under the so-called Extension Project were 
regularly required of him, known to him from the first 
day he undertook the work and he received the com¬ 
pensation agreed upon as a monthly salary, and failed 
to insist upon a delinite understanding and agreement 
with regard to additional remuneration for such extra 
work or duties, and made requests only of the Presi¬ 
dent of the University, or of individual trustees, and 
not of the Board of Trustees, he will be deemed to 
have treated this work as a mere incident of his usual 
duties, and to have waived any right to demand extra 
compensation, when claimed after his relationship with 
the University had been changed. 

When, at the same time, the Court’s attention was called 
to the language of the West Virginia Court in eighth para¬ 
graph of the syllabus of the Robinette Case cited above, 

Where an employee voluntarily continues for a con¬ 
siderable period of time in a position where such 
overtime duties are regularly required, known to him 
from the first day he undertook the work, receives the 
compensation agreed upon as a monthly salary, fails 
to insist upon a definite understanding and agreement 
with regard to additional remuneration for such over¬ 
time w'ork, and protests but feebly against it, he will 
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be deemed to have treated it as a mere incident of li[s 
usual duties and to have waived any right to demand 
extra compensation when claimed after he is discharg¬ 
ed. 

As a basis for the defendant’s fifth prayer the testimony 
disclosed that in a meeting of the Trustee Board of De¬ 
cember 1932, the position of University Architect was abol¬ 
ished and the plaintiff was called upon to make a repoijt 
closing out his relationship with the Extension Committee, 
which he subsequently did, as of, to wit, April, 1933, specif¬ 
ically and in his own language covering this extension work 
done by him from towit, June 1929, to January 1933, a pej- 
riod of more than three and one-half years, (R. p. 774j. 
There was evidence tending to show that this claim made 

i 

in 1933 was the first claim made to the University for serv¬ 
ices allegedly rendered and claimed for and here was the 
factual basis for the legal proposition asked for in the 
defendant’s fifth prayer, legal sanction for which wak 
found in the case of Herman vs. Golden Arrow Dairy, 7jL 
Pac. 58, the prayer is here quoted: 

The Court instructs the jurv that if vou find from, the 
facts that the plaintiff never made any report and 
claim for extra work to the defendant corporation uni- 
fil after his salaried relationship was changed assume 
ing that under the terms of his contract lie was enj- 
titled to compensation for extra work, then you must 
find that the plaintiff by his own conduct has estopped 
himself from claiming extra compensation. 

Tn view of the testimony of the regular monthly salary 

paid the plaintiff and the testimony of the plaintiff himself 
evidenced by letters written by him that he was seeking 
additional compensation based upon the outlined duties foil 
which claim was being made in the suit, it was well within! 
the jury’s province to find not only that the monthly check 
was tendered by the defendant but was received by the: 
plaintiff as payment in full for each monthly period of 
work; estopping him from any claim for extra compensa-j 
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tion. And thus the basis for defendant’s prayer No. G, 
offered and refused, reading as follows: 

The Court instructs the jury that if they find from 
the facts that the plaintiff accepted the monthly checks 
from the defendant corporation as salary during the 
time of his employment, and that each of the checks 
were tendered to and received by the plaintiff as pay¬ 
ment in full for each monthly period of work, then 
you must lind also that the plaintiff has no claim for 
extra compensation. 

The above prayer finds legal support in the case of Oren 
vs. St. Paul City R. R. Co., 270 X. \V. 1. 

It seems to us passing strange that the Court would re¬ 
fuse defendant’s prayer No. 7 unless the Court, after pe¬ 
rusal of all the prayers, submitted to him for his consider¬ 
ation decided that an allowance of any of the defendant's 
prayers might interfere with the plaintiff’s theory of the 
case as allowed by the prayers granted the plaintiff. It 
is significant in this connection that the Court indicated 
a doubt as to the advisability of granting Prayer No. 7 
suggesting the possibility of refraining it (R. p. 1G15); as 
he had done with certain of the plaintiff’s prayers; but 
thereafter with the comment that he knew of no way to fix 
it, he refused all prayers except No. 22, having to do with 
the required proof by the plaintiff by a fair preponderance 
of the evidence (R. p. 1618). In all events Prayer No. 
7 met the fate of all of the other prayers of the defendant 
and was likewise disallowed. Prayer No. 7 reads as fol¬ 
lows : 

The Court instructs the jury that if they find from the 
facts that the services rendered by the plaintiff were 
outside of the scope of his duties, then in order to 
find for the plaintiff they will have to find further, that 
the duties so performed were so distinct from the regu¬ 
lar duties of his employment that it would have been 
unreasonable for the defendant corporation to presume 
that they were rendered without expectation of fur¬ 
ther pay. 
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Supportive of this prayer the attention of the Court \^as 
called to the case of Robinson vs. Munn, 143 N. E. 784, (N. 

Y) * | 

It is perhaps further sufficient to cite the remaining 
prayers with the notation of the case upon which reliance 
is had. 

8. j 

The Court instructs the jury that if they find from the 
facts that the plaintiff accepted and cashed the monthly 
checks, then the law presumes that this was in full payment 
for the services rendered. 

McGuire vs. Interurban Ry. Co., 200 N. W. 55, 
107 A. L. R. 709. i 


The Court instructs the jury that a person who receives 
a salary from a corporation is not entitled to extra com¬ 
pensation for the performance of duties within the scojpe 
of those pertaining to his office or position, and that he 
would not be entitled to compensation for services outside 
his regular duties in the absence of a regular agreement.! 

Ft. Smith Building & Loan Ass. vs. Little, 29 jS. 
W. (2) 291 (Ark.), 107 Ala. 705. 

» ! 

The Court instructs the jury that if they find from tile 
facts that the plaintiff was employed at a fixed monthly 
salary and performs extra services of a kind similar to 
those performed under the contract, then he would not be 
entitled to any compensation other than that provided fc>r 
in the contract. i 

Walker vs. Dixie Frooks, 73 Pac. (2) 1009 (Kan¬ 
sas). ; 


102 


11 . 

The Court instructs the jury that if they find from the 
facts that the plaintiff continued in his employment, per¬ 
formed extra work when requested, without particular 
protest, and receives his stipulated salary monthly, know¬ 
ing that the defendant corporation regards it as full pay¬ 
ment of his monthly salary, then he is said to have ac¬ 
cepted his employers understanding of the contract as his 
own, and waives all claim to additional compensation. 

Robinette vs. Hubbard Coal Mining Co., 107 S. E. 

285 (W. Va.), 25 A. L. R. 217. 

12 . 

The Court instructs the jury that if you find from the 
facts that the defendant corporation requested the plaintiff 
to do certain work and promised to pay him extra compen¬ 
sation for the same, and that work was covered in the con¬ 
tract or the plaintiff was bound to or under a duty to per¬ 
form the same, then that promise would be without con¬ 
sideration and therefore void. 

Carrere vs. Dun, 41 X. Y. S. 34. 

13. 

The Court instructs the jury that if they find that the 
plaintiff was employed by the defendant corporation at a 
regular salary, in order for the plaintiff to recover for 
special services or extra work the burden of proof will be 
upon the plaintiff to show* by a preponderance of the evi¬ 
dence clearlv that the work was extra, and that there was 
an agreement to pay extra for the special w’ork perform¬ 
ed, and that it w*as not intended to fall within the general 
employment of the plaintiff or to be compensated by the 
regular salary. 

Quirk vs. Sunderlin, 130 Pac. 374 (Idaho), 25 A. 

L. R. 222. 
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14. | 

The Court instructs the jury that even though they 
should find from the facts that the defendant corporation 
had knowledge that the plaintiff was doing work and that 
he expected compensation for the same, that in itself would 
not create an implied promise by the defendant to pay, 

Seevers vs. Cleveland Coal Co., 138 X. W. jT93 
(Iowa), 25 A. L. K. 223. j 


Id. i 

The Court instructs the jury that an implied contract 
can not exist when there is an existing express contract 
about the identical subject matter. The parties are bo^md 
by their agreement and there is no ground for implying a 
promise. It is only where the parties do not agree that the 
law interposes and raises a promise. Where an express 
contract exists, there must be a recission of it before the 
parties will be remitted to the contract which the law im¬ 
plies, in the absence of that agreement which they make 
for themselves. 

Vorhees vs. Combs, 33 N. ,T. L. 494, 25 A. L. R. 
225. ! 


16. 


The Court instructs the jury that a person employed in 
the capacity as an architect for a University, private cor¬ 
poration, at a fixed salary can not demand extra pay for 
services in that capacity, although they were not antici¬ 
pated at the time of the appointment, and were not enumer¬ 
ated in the charter or by-laws. 


Carr vs. Chartiers Coal Co., 25 Pa. 337, 25 A. L. 


227. 


i 

i 
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17. 

The Court instructs the jury that the fair construction 
of the plaintiff’s contract as architect for the defendant 
University, is that he will do whatever the University, his 
employer, may have occasion to employ an architect about. 

Carr vs. Chartiers Coal Co., 25 Pa. 337, 25 A. L. R. 
227. 

18. 

The Court instructs the jury that the defendant corpora¬ 
tion is governed by its charter and by-laws through its 
trustees, officers or agents, and that any person dealing 
with the corporation must take notice of the powers con¬ 
ferred upon it by its charter and that its agents can not 
exercise any authority in excess of those powers. 

i 

19. 

The Court instructs the jury that the charter of the de¬ 
fendant corporation plainly confers control upon the board 
of trustees as to the hiring of officers, agents, and employ¬ 
ers and the fixing of their compensation and in order for 
the plaintiff to recover, he must show a contract on the part 
of the board. 

20 . 

The Court instructs the jury that the President of the 
defendant corporation shall act only as the medium of 
communication between the trustees and the employees of 
the defendant corporation and has no power to contract or 
bind the defendant without being authorized so to do, by 
order or resolution of the board of trustees duly adopted 
by the board, and that in order to find for the plaintiff 
you must find that the l>oard has given this authority to 
the President provided you first find that the President en¬ 
tered into a contract with the plaintiff. 
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The Court instructs the jury that even though you hind 
from the facts that the plaintiff was previously employed 
at the instance of the President of the defendant corpora¬ 
tion, he can not recover for the extra work without evi¬ 
dence of the President's authority to make the contract, 
providing they first find that there was a contract. 

Act of incorporation and by-laws of the board of 
trustees of Howard University. 

i 

I 

I 

i 

Section 4. Act of Incorporation, And be it further En¬ 
acted, That the government of the University shall be vest¬ 
ed in a Board of Trustees of not less than thirteen mem¬ 
bers, who shall be elected by the corporators at their fiij-st 
meeting. Said Board of Trustees shall have perpetual suc¬ 
cession in deed or in law, and in them shall be vested the 
power hereinbefore granted to the corporation * * *. The 
said Board shall also appoint the professors and tutors, 
prescribing the number and determining the amount 'of 
their respective salaries. They shall also appoint such 
other officers , agents , or employees, as the wants of tjie 
University may from time to time demand, in all cases 
fixing their compensation. 

| 

Section 1 A rticle 1 .—The permanent number of the Trus¬ 
tees, invested with the powers conferred by the act of in¬ 
corporation, shall be twenty-four. 

i 

Section 1 Article l By-Laws. There shall be a President 
of the University, who shall be elected by the Board of 
Trustees # * *. He shall act as a medium of communica¬ 
tion between the Trustees and the faculties of the several 
schools and departments, and all other persons in the erh- 
ploy of the University. 
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Section 2 Article 5 By-Laws. The executive committee 
shall consist of five Trustees annually apj>ointed by the 
Chairman with concurrence of the Board. 

Section 5 Article 5 By-Laws. The Committee on Build¬ 
ings and Grounds shall consist of five Trustees, annually 
appointed by the Chairman of the Board. 

Corporations. 13 Am. Jur. 872, par. 801.—The general 
rule of agency that a person dealing with an agent must 
use reasonable diligence and prudence to ascertain whether 
the agent acts within the scope of his powers and is there¬ 
fore presumed to know the extent of the agent's author¬ 
ity, is fully applicable to persons dealing with another as 
the officer or agent of a corporation. 

Spencer vs. Thorpe Springs College, 41 S. W. (2) 482, 
(Tex.) Citing Fitzhugh vs. Franco, the Court said; “it is 
held that all persons dealing with corporations must take 
notice of the powers conferred upon it by its charter and 
that its agents can not exercise anv authoritv in excess of 
those powers.” * * * The plaintiff was required to take 
notice of the terms of the charter of the college and hence 
affected with notice of the powers conferred by the charter 
upon its operating agencies. The charter as already seen, 
plainly confers control upon the board of directors. 

Mathias vs. White Sulphur Springs , 48 Pac. (2) 624, 
(Mont.) an architect can not recover for services rendered 
a town-site corporation in drawing plans for a new building 
at the instance of the president, without evidence of the 
latter's authority to make the contract, even though he had 
previously employed the plaintiff to remodel a building 
belonging to the corporation. 

Jackson Brewing Co. vs. Canton, 4.3. So. 454, 
where a charter of a corporation provides that all of its 
corporate powers shall be exercised, and all its corporate 
business managed, by a board of directors, and that the 
board shall define the duties of the president and other of¬ 
ficers, and it does not appear that the president and secre¬ 
tary have been defined, those officers have no authority to 
bind the corporation by the employment of a broker for 
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tlie purchase of real estate, and in the negotiation between 
the broker (assuming by virtue of such employment, to 
represent the corporation) and the owner of the property 
the corporation is not represented, hence no contract can 
result which can bind it, and as the corporation can not!be 
bound to the owner, the owner is not hound to the corpora¬ 
tion. 

Credit Alliance Co. vs. Centenary College, 136 So. 130. 
One dealing with an agent, or other person in a representa¬ 
tive capacity, is bound to look to the extent of his powers. 
He is required to do this for his own protection, and if |he 
neglects to use due precaution in this respect he acts | at 
his own risk and peril. The fact that one sig?is an instru¬ 
ment as agent or president or employs other descriptive 
designation, is notice that such person is vested until limited 
power beyond which he ran not bind his principal. 

Johnson vs. Sage, 44 Pac. 641 (Idaho) 

The president and secretary of a mining corporation have 
no power to appoint an agent or attorney in fact, to man¬ 
age, control, sell, and transfer the property of the corpora¬ 
tion without being themselves authorized to do so, by orcf,er 
or resolution of the board of directors duly adopted’ by the 
board. 

I 

Wait vs. Nashua Armory Assoc., 23 At. 77 (N. H.) 
The evidence of the plaintiff simply tended to show that 
they were employed by the president to prepare plans and 
specifications for the proposed armory, and that he assum¬ 
ed to act for the corporation, but there was no evidence 
that the corporation in any way authorized him to procpre 
such plans and specifications, nor was there any evidence 
of such authority on his part from any source unless! it 
could be implied from his office. But there is no such au¬ 
thority incident to the office. The directors and not tjhe 
president have the powers of the corporation, and exercise 
an original rather than a delegated authority; and the 
president had no implied authority, as such, to act as the 
agent of the corporation, but like other agents he must de¬ 
rive his power from the board of directors or the corpora¬ 
tion. 

Potts vs. Wallace, 146 U. S. 689 j 

The president of a corporation can not act or contract tor 
the corporation except in the course of his usual duties, he 



108 


can not bind it by giving up its securities or releasing 
claims in its favor. 

Risley vs. Indianapolis Railroad Co., 1 Hun. (N. Y.) 202, 
The president of a railroad corporation lias no implied 
power to contract in its behalf for services in procuring 
contractors to build the railroad. 

Wray vs. Tilden Saw Co., 164 X. W. 545 (Mich.) 

It will not be assumed that the president of a corporation 
had authority to contract to pay for unearned wages of 
an employee or to waive performance of the latter’s con¬ 
tract of employment. 

Chard vs. Ryan-Parker Co., 169 X. Y. S. 622, 

The president of a construction company would have to be 
expressly authorized before he could bind the corporation 
by an agreement to pay a man engaged in the life insur¬ 
ance business, for unspecified personal services rendered 
and to be rendered, one half of the profits to arise out of 
the building of a bridge for a municipality in case the cor¬ 
poration should be awarded the contract, which called for 
the expenditure of a million dollars. 

Minshull vs. New Jersey Terminal, 71 At. 663 (X. J.) 
The president of a railway company has no authority, as 
such, to promise an employee that the company which had 
issued all its stocks and bonds, would give him 2 c /o of its 
bonds and $25,000 worth of its stock if he would decline 
an offer of other employment and remain in its service 
until the road should be sold. 

Johnson vs. Union Switch & Signal Co., 13 X. Y. Supp. 
612, a corporation which had employed the owner of certain 
inventions as general manager is not hound by the promise 
of its president upon discharging him, that he would be 
paid the royalties provided for in the contract of employ¬ 
ment in case of the termination of the contract, where 
there is no evidence that the president was authorized by 
the company to make the promise or to put the construction 
■upon the contract that had been made. 

(See Cases 5 A. L. R. 1485). 


That the law controlling the defendant’s theory should 
be denied counsel for the defendant in the form of prayers 
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so as to make same available to him for argument pur¬ 
poses to the Jury was, of itself, we submit, reversible er¬ 
ror. It is neither admitted nor conceivable that none I of 
prayers offered by the defendant, taken as they were from 
well-considered cases, properly recited the law applicable 
to the instant case. Certain it is that there was no shell 
inherent vice in each and all of the said defendant’s pray¬ 
ers that they were not susceptible of amendment in shell 
wise as to properly cite the law to which the Jury was 
entitled as its guide. But, over and beyond these contin¬ 
gencies, there was not only the requirement but there wias 
a duty upon the Trial Justice to instruct the Jury as to tjhe 
controlling and applicable law. If counsel failed entirely 
to meet the situation with appropriate prayers and safpe 
were so improperly and inaptly drawn as to beggar the 
possibility of satisfactory amendment, the obligation uppn 
the Court was by so much increased, to see to it that the 
law* that w’as appropriate should be called to the Jury’s 
attention. It not only did not happen, but it is inconceiv¬ 
able that it could that the defendant could offer testimony 
for several weeks, a substantial part at least of which 
must have been relevant, and that no legal principle cover¬ 
ing the relevant testimony offered would be evolved—br 
that the only legal principles involved would be supportive 
of the opposition and entirely fail to touch issues as dis¬ 
tinctly drawn as those in the instant case. If any legjil 
proposition, supporting the defendant’s theory, and given 
rise to by the evidence, became applicable, it was errqr 
for the Court to fail to charge with respect to same, w’hetlp- 
er requested so to do or not. In this connection we find ijn 
point the following quotation from the case of Land Fi¬ 
nance Company vs. Sherwdn Electric Co., 146 Atl. 72 

(Vt.): * ! 

“The plaintiff excepted to the Court’s failure to 
give any instructions respecting the question of resciS- 

j 

i 

i 

i 

i 

I 
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sion. While this exception is pretty general, it is 
sufficient in view of the fact that the charge is entirely 
silent on the subject. Since the evidence made this 
question an essential issue, the failure of the court to 
charge concerning it was error, even in the absence of 
any request.” 

But fortunately, we do not have to turn for citation of 
authority along this line to foreign jurisdictions. This 
Honorable Court in a recent pronouncement in the case of 
McAfee vs. United States, 70 D. C. App. 142; 105 Fed. (2d) 
21 said, as set forth in the syllabus: 

“Both of the parties to a cause are entitled to have 
the jury clearly informed on the whole of the instruc¬ 
tions regarding law covering their respective theories 
if there is evidence to support each theory.” 

This admittedly was a criminal case but the analogy 
is apparent and it is respectfully submitted that the rule 
is no less applicable in civil cases. 

5. An opportunity was afforded the Court in the order¬ 
ly routine of the case to rectify errors committed and the 
Motion for a Directed Verdict, made at the end of the plain- 
tiff’s case and renewed at the end of the entire case, ad- 
d-essed itself to these legal possibilities. It is probably 
not necessary to advert to so much of that part of the argu¬ 
ment advanced at the end of the plaintiff's case in the Mo¬ 
tion for a Directed Verdict, as had to do with the fact that 
the case was barred by the Statute of Limitations for the 
reason that to the statutory bar a portion of this argu¬ 
ment has already been dedicated. But the entire argument 
given rise to in this Motion we commend to this Court for 
its consideration (R. pp. 1120-1143). We wish here, how¬ 
ever, to call to this Court’s attention matters that were 
before the Trial Justice, particularly at the end of the en- 
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tire ease, which should have caused him to take this case 
from the Jury. Aside from the bar created bv the Statute 
of Limitations, the Kecord is full of instances which reveal 
that this claim was purely an afterthought on the part of 
the plaintiff and that the work for which the plaintiff whs 
now making claim had been accepted by him as a part bf 
his assigned duties and that he himself considered that }ie 
had been compensated for same. The fact is that it wks 
not until he felt that he would lose a contract for the 
architectural work on the Men’s Dormitories at the dje- 
fendant University that he felt disposed to place a com¬ 
mercial value on services, previously rendered either asja 
gratuity, or as he saw lit to put it, because he felt that be 
was a part of this acquisition movement and that he would 
be standing in his own light not to be cooperative. We 
give you his words in a number of instances which prje- 
date his making any claim, based either upon the alleged 
promise of the President of the defendant University to 
see to it that he would be paid $7500.00 a year, or any 
claim on a quantum meruit for services rendered. In this 
regard, first of all, aside from the showing in the record of 
the absolute denial of Dr. Johnson that he had made affy 
specific promise to Mr. Cassell to secure pay for him at 
the rate of $7500.00 per annum (R. p. 1313), we have the 
statement of Dr. Johnson that the attempt he made fo 
secure $7500.00 for Mr. Cassell was to cover a specific 
project, much before the “extension” program came into 
being; to accomplish which he appealed to a philanthropic 
Board to underwrite such a project, including $7500.00 for 
the architect for the said project; not, $7500.00 per annum. 
We have substantiation from Mr. Cassell that he, at the 
President’s instance prepared the draft of the said com¬ 
munication and the letter itself was offered in evidence re¬ 
vealing that $70,000.00 was first asked of the General Edu¬ 
cation Board “to enable the Office of the University Archi- 
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tect to complete a thorough preliminary architectural and 
engineering study and model of the entire group of build¬ 
ings composing the ten year building program of the 
University, exclusive of final working drawings, details, 
specifications, etc., for the various building projects.” (R. 
p. 1315). The Record further shows that Mr. Cassell first 
suggested that this work would take a period of about fif¬ 
teen (15) months and asked the $7500.00 for the architect’s 
share for the completion of the job (R. p. 1318.) In a fur¬ 
ther detailed break-down Mr. Cassell authored the follow¬ 
ing phraseology (R. p. 1319): 

“Tt is estimated that this problem would take ap¬ 
proximately eighteen months and involve the follow¬ 
ing expenses: 

“Salary of architect at $5,000 per year.. .$7500.00”. 
Thereafter the General Education Board denied so much of 
the request made of it as had to do with advancing money 
for this purpose. (R. p. 1321-1322.) It was the testimony 
of President Johnson that after that time Mr. Cassell made 
no additional request for the money, as sought. Which 
should have led to the direction of a verdict. This is said 
with a realization of the fact that the purpose of this letter 
and the fact of the promise of payment by President John¬ 
son were matters which the plaintiff on the one hand took 
issue with and contended for on the other. But, more par¬ 
ticularly, and as a reason why the directed verdict should 
have been granted, the defendant offered documentary evi¬ 
dence showing that the plaintiff in a letter dated April 9, 
1932 had specifically stated that the things for which he 
now makes claim had been paid for. So consistent with 
the defendant’s claim was this and so out of step with the 
afterthought of the defendant to make claim for such serv¬ 
ices, that the Court should have used same as a basis for 
repudiating the plaintiff’s claim and directing a verdict for 
the defendant. The language of Mr. Cassell in this letter 
was, in part: (R. pp. 1326-1327): 
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“Examination of the above schedule and Recapitula¬ 
tion shows that to March 1, 1932, a total of $51,6331.60 
has been expended for the services listed. In this con¬ 
nection it should be distinctly understood that this ex¬ 
penditure of $51,633.60 has not only covered expenses 
in connection with such work as has been done on thpse 
five specific construction projects, but has also covered 
all expenses incident to the extensive work which the 
University Architect's office has done on the following 
additional specifically required projects:" 

***** 

“5. Supplementary surveys, progress reports, ajnd 
daily work on properties secured in Howard Univer¬ 
sity’s Extension program as Agent for the Trustees 
Committee on Extension.” 

***** 

“In this connection there is absolutelv no basis for 

* 

apprehension as to whether or not expenditures jin 
connection with the University Architect's office hajve 
been or are within its legal limits, for the office has done 
not only the architectural services, but also all the rnjis- 
cellaneous duties hereinabove listed for the sum jof 
$51,633.60; which in itself is far below the allowable 
expenditures for architectural services alone, to sjav 
nothing of the legitimate cost of the other necessary 
duties performed. 

It should be understood that expenses of all those 
duties has been carried by the building appropriations 
for the reason that Howard University had no othjer 
appropriation for advance planning and other matters 
hereinabove mentioned, and that this advance planning, 
etc. has been done with the full knowledge and cogniz¬ 
ance of the Department of the Interior.” 

Further evidence of payment was in the agreed policy af¬ 
fecting the changed plan, operative as of June, 1933, and 
the adjustment made with respect thereto, acquiesced in 
by the plaintiff (R. p. 1335): 

“We had discussions with Air. Cassell and Mr. John¬ 
ston, and I finally took the position that Mr. Cassell 
was right, that we would have to take into account hll 
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the work he had done on general planning, extension, 
and all the university projects, and I agreed to recom¬ 
mend that to the Extension Committee of the Board of 
Trustees and to the Committee on Buildings and 
Grounds.” 

“As a consequence we paid Mr. Cassell for these con¬ 
tracts and not the $82,000, which he recommended, but 
$86,000 which was, I believe, thirty to forty thousand 
dollars more than the fees which he himself had in¬ 
dicated on April 9, 1932, were the legal allowable fees 
for those specific buildings." 


It is to be remembered in this regard that this action on 
the part of Mr. Cassell as liason officer for the regularly 
elected Extension Committee and assembling and reporting 
upon the work of the three (3) real estate firms designated 
for the actual acquisition, was done at his suggestion in a 
letter to President Johnson, in which he significantly sug¬ 
gested that “he or someone else be designated for that 
purpose”. (R. p. 1212.) 

The Record is undisputed in the fact that the actual con¬ 
tacts with the Rosenwald Fund and the General Education 
Board were made by Dr. Johnson, President of the defend¬ 
ant University, and that Mr. Cassell first contributed to 
this cause by the drafting of plans of such character as to 
advantageously present the proposition for which help from 
these organizations was being solicited, and thereafter in 
acting as liason officer and compiling and reporting acquisi¬ 
tions, etc. in the form of Progress Reports, which the de¬ 
fendant University demonstrated were the compilation of 
daily reports, brought forward to respective dates and of 
such character as to render the preparation of same a mat¬ 
ter of simple transfer from regularly kept records. All of 
which, we submit, to have been well within the required ac¬ 
tivities of the University Architect, whose relationship with 
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the University was sliown in the testimony to have been 
such a one as to make him the logical as well as the self- 
designated person to carry on this type of work. With the 
testimony likewise showing the vast amount of extra woitk 
undertaken by the deans, heads of departments, and ad¬ 
ministrative officers in furtherance of this Twenty-Year 
Extension Plan, educational and physical in character, and 
done by all without pay (R. p. 1184), the Court should havie 
been driven to the conclusion, without an express agree¬ 
ment brought home to the University through its Trustee 
Board, its authorized functioning body, that there was 
nothing to put the defendant University on notice that the 
“extra" work done by Mr. Cassell was in any different 
category from the “extra” work done by other person^, 
making this worthy sacrifice; and by so much the Jury 
should not have been allowed to speculate on such a proposi¬ 
tion and a Directed Verdict should have been granted, j 

That there was a separate arrangement with Mr. Cassell 
covering pay as Supervisor of Buildings & Grounds, and 
also as to the attitude of the University toward Mr. Cassell 
and the manner of payment adopted, is reflected in the let¬ 
ter to Mr. Cassell from the Secretary-Treasurer of the Uni¬ 
versity, dated June 16, 1931, covering official minutes of 
Executive Committee of June 8, 1931 (R. pp. 1262-3); saicl 
letter reading in part (R. p. 1251): 

“This is to advise that, under the resolution of the 
Executive Committee of the Board of Trustees, ini- 
creasing your salary from $5,000 to $6,000 for the fiscal 
year 1931-32, it is the understanding of the Board of 
Trustees that this amount is to be charged against Unh 
versity Building projects. 

It is also the understanding that the $1500 which yob 
receive for the supervision of Buildings and Grounds 
continues during the fiscal year. This, of course, mean$ 
a total salary of $6,000 on Government payroll, an<f 
$15,000 against University payroll.” 


i 

l 


I 
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“The Court (interposing) You mean $1500.00. 

The Witness: $1500. I beg your pardon.” 

That this plan of Government implementation of plain¬ 
tiff's salary was suggested by Mr. Cassell (R. p. 1291), ac¬ 
quiesced in by him and approved by the Federal Govern¬ 
ment (R. p. 1293) and the defendant University is demon¬ 
strated in the Transcript and has been referred to in this 
Brief. It is submitted, however, that this uncontroverted 
evidence should have guided the Court to the proper al¬ 
lowance of a Directed Verdict. 


Supportive of the theory of the error of the Trial Court 
in not directing a verdict we have this additional word from 
Mr. Cassell himself in his communication to Dr. Johnson, 
after all the services claimed for had been performed, 
dated July 6,1933, in which the following unmistakable lan¬ 
guage is used: 

“In drawing up the above-mentioned architectural 
and engineering contract in the sum of $82,683.58, it 
was frankly my idea to rent from the University the 
office space which I now use, for the reason that it is 
properly located with respect to the projects to be ex¬ 
ecuted: further, because I have developed and equipped 
solely out of my own salary during the past twelve 
vears and have done much of the work with mv own 
hands, frankly with the idea of keeping the office space. 

Inasmuch as the University has a great deal of va¬ 
cant space in this and other buildings, renting of my 
present space by me does not appear to be incompatible 
with good business on the part of the University. In 
any case, because of the unusual service I have ren¬ 
dered Howard University over a long period of years , 
very largely without compensation at all—it is my de¬ 
sire and request to retain my present quarters at the 
University until the matter of the architectural and 
engineering contract in question is settled by the execu¬ 
tion of the same, and the first installment payments on 
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account of the same are received by roe. The reloca¬ 
tion of the 2,519 square feet of floor space is a matter 
which will require time and actual money. 

Very truly yours, 

(Signed) ALBERT I. CASSELL,j 
Architect for Howard University .”j 


That the extension work was considered by Mr. Cassell 
as a part of his regular duties is at one time shown in hjis 
own words where reference is made by him to certain 
“extra” pieces of work, which he had been called upon to 
do, in the following language in a letter dated February 1(9, 
1931, from Mr. Cassell to President Johnson, R. p. 1300: • 

“The University architect’s office has, without extifa 
help or compensation, and in addition to its regular 
work on maintenance, new buildings, and extension, 
successfully crowded on this extra work into the pait 
four months.” i 

i 

i 

The plaintiff used this extension work, among other 
things, as an argument for increased salary in a letter froiin 
him to Dr. Johnson, dated June 2,1930, R. p. 684: 

“Such work as I am doing on the extension project, 
the maintenance problem, the matter of the general 
plan for the future physical development of the Uni¬ 
versity, and the work in connection with the authorized 
new buildings is very conservatively worth $1,000 a 
month on a salary basis and it is my hope that such g 
raise as will make this salary possible will be granted 
at this time.” ! 

i 

Again, significantly and we say in unmistakable termfc 
this “extension” work is referred to in a communication 
to President Johnson, dated March 25,1931, as being a part 
of his regular duties (R. p. 716): 

“Although the financial means for the above meni- 
tioned advance planning was not originally and has not 
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since been made available, I have nevertheless by 
stretching’ my own physical and financial resources to 
unreasonable and unsafe limits, and thru the most 
unusual loyalty, interest and personal sacrifice on the 
part of my inadequately sized office and field staff, not 
only performed my regular duties on current construc¬ 
tion, alterations , repairs, general maintenance and the 
very exacting extra u'ork on Extension, but I have also 
kept up, without a penny's additional expense to the 
institution, the necessary advance planning for the 
University’s building program.” 

We submit that these evidences of plaintiff’s admitted 
relationship with the University clearly throw him within 
the legal category of a regular employee, accepting certain 
additional duties, assumed by him and delegated by the 
employer, without the thought on the part of either that 
they are to be compensated for. There could be no better 
evidence of the fact that the plaintiff did not then pretend 
that there was any understanding that they were to be com¬ 
pensated for than the foregoing requests on his part, after 
entering upon such services and even after completion of 
same, that the University take same into consideration as 
the basis for an increase in salary or other recognition. The 
law involved under such circumstances required that a ver¬ 
dict should be directed in favor of the defendant. (See pre¬ 
viously cited case of Robinette vs. Hubbard Coal Mining 
Company, 88 W. Va. 514; 107 S. E. 283.) 

It perhaps need not be made the basis of a new topic of 
argument but it is well to note that a Motion for a New Trial 
was filed and argued in this case. (R. pp. 1640-1648.) The 
points urged in this Brief were at that time presented to 
the Trial Justice; but the Justice stated that he felt that no 
error had been committed by him ( R. p. 1648), and reiterat¬ 
ed his opinion “that the law which the jury had the ad- 
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vantage of sufficiently covered the law of the case from [the 
point of view of the plaintiff and the point of view of the 
defendant.” 

j 

And thus the errors which we respectfully submit the 
Trial Justice committed were persisted in to the detriment 
and prejudice of the defendant; and were uncorrected; 
leaving to the defendant no recourse nor relief except ;by 
appeal to this Tribunal, at the hands of which it now seeks 
relief in the form of a setting aside of the verdict and a re¬ 
versal of the judgment of the lower Court, based as it wias 
upon an improperly supervised and ill-conceived verdict. 

Respectfully submitted, 

GEORGE E. C. HAYES, 
Attorney for Appelkmt. 
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for thr liatriri of (Columbia 

April Term 1940 


No. 7277 


i 


Howard University, A Corporation, Appellant, 


vs. 

Albert I. Cassell, Appellee 


On Appeal From the District Court of the United States 
For the District of Columbia 


BRIEF OF APPELLEE 


JURISDICTIONAL STATEMENT ! 

i 

Jurisdiction is conferred upon this Court to entertain 
appeals from final judgments of the District Court of the 
United States for the District of Columbia by Sec. 26, Titlle 
18, Code of the District of Columbia, and not by reason ojf 
“inherent jurisdiction” as appellant states (B. 1). 

STATEMENT OF THE CASE j 

The Pleadings 

i 

Appellee filed suit in the court below against appellant, a 
corporation, for $26,250 as compensation for purchasing!, 
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supervising the purchase, managing and supervising the 
rental of some 193 parcels of real estate as agent for appel¬ 
lant involving the expenditure of approximately a million 
dollars (R. 3, 4, 5, 6). 1 

Appellee’s suit was in three counts; Count I for the rea¬ 
sonable value of appellee’s services (R.3); Count II for the 
express amount appellant agreed to pay appellee (R.5); and 
Count III for the recognized and ratified value of appellee’s 
services (R.7). 

Appellant pleaded in defense that the property acquisition 
and management services “rendered to defendant (appel¬ 
lant) by the plaintiff (appellee)” were performed by ap¬ 
pellee as “University Architect and Superintendent of 
Buildings and Grounds” (R. 7, 14, 20). Appellant in its 
pleas admitted that “the Board of Trustees again and again 
recognized the value and fitness of the plaintiff in the 
work” but contended appellee’s work on “extension on 
the physical properties and plant of defendant” was 
recognized by increasing “appellee’s” salary from $5,000 
to $7,500. (R. 8, 15, 21). Appellant further pleaded that 

appellee’s “plans” necessitated the supplementing of a 
$729,000 appropriation for the women’s dormitories 
from appellant’s “private resources” of $52,655.35 and 
“leaving an additional sum of $22,000 on the building 
equipment” which should be “considered” as “losses to the 
said defendant” (R. 9,13,15, 22). Appellant denied hiring 
appellee to “procure by purchase or otherwise any sites 
or parcels of land” and pleaded that such “commission to 
purchase * * *” was by the Board of Trustees vested in 
a Special Committee of three Trustees and the President, 
with “full powers” to act (R. 9,16, 22). Appellant pleaded 
the “extension” properties costing about a million dollars 
were purchased by “three reputable Washington real estate 
firms” and “a local Trust company” “commissioned” and 
“engaged” by “said Committee” (R. 9, 10,16, 22, 23), but 
admitted “twelve lots” were “acquired by and through 
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plaintiff” (appellee) (R. 11, IS, 24). Appellant further 
pleaded the statute of limitations (R. 27). 

Appellee filed a replication joining* issue on appellant \s 
plea of the statute and pleading estoppel (R. 2S), to which 
appellant filed a rejoinder (R. 2S) which denied in sub¬ 
stance the matter set up in the replication. 

The Issues Framed by the Pleadings 

The issues framed by the pleadings are simple. 

I 

Appellant denied that the appellee had been appointed 
as agent to represent appellant university in the negoti^- 
tions and management of property for the extension pro¬ 
gram. It fact appellant alleged that this commission tjo 
purchase and manage was vested by the Board of Trustees 
in a special committee of three trustees and the president 
with “full powers” to act. Appellant further contends ijn 
its pleas that the purchasing and management of the exten¬ 
sion property was handled by three reputable real estatje 
firms and a local trust company, engaged not by the Boarjd 
of Trustees, but by the special committee of the Board of 
Trustees. Obviously, the hiring of these firms was in pur¬ 
suance of the “full” and “complete” powers conferred by 
the board on the committee (R. 1579). 

Appellant further pleaded that appellee performed his 
duties on extension as university architect and superin¬ 
tendent of buildings and grounds and in recognition of the 
extension work raised appellee’s salary from $5000 to $7500. 
A further defense was interposed of “losses” to appellanjt 
on the charge that appellee’s plans for the construction of 
a women’s dormitory necessitated the appellant supple¬ 
menting an appropriation of $729,000 from appellant uni's 
versity’s resources of $52,044.35. 1 

_ i 

1 The charge that appellee caused “losses” to appellant by overi- 
expenditures on the women’s dormitories was unsupported by any evidence). 
No instructions were requested by appellant on this theory. 


i 
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The pleadings raised but two issues. 

First, did appellant appoint appellee as its agent to 
represent the university and to purchase and manage prop¬ 
erty for the extension program. 

Second, was appellee a full time salaried employee and 
as such required to perform extension duties without com- 
pcnsation.- 

The question of limitations raised by the pleadings was 
not involved in the case as the evidence was undisputed 
that appellee’s services on extension continued throughout 
June, July and August of 1933 whereas it was only neces¬ 
sary to prove that appellee worked to June 4 of 1933 on 
extension matters. In fact appellant’s counsel on several 
occasions below conceded appellee worked on extension 
matters beyond June 4, 1933. 

Pretrial Order 

Rule 16 of the Rules of Civil Procedure provides for the 
entry of a pretrial order. The rule provides that a pretrial 
order when entered “limits the issues for trial” and “con¬ 
trols the subsequent course of the action.” On January 
23, 1940, a pretrial order was entered in the case below 
(R. 32-35). The issues framed by the order are simple. 
Appellee claimed employment as agent by appellant to take 
over the acquisition of real estate for use in the 20-year 
extension plan of appellant, to manage the property when 
acquired, to collect income from such property and to make 
investments of the money earned. Appellee’s claim was 
stated in three counts as hereinbefore outlined. Appellant 
denied the employment of the appellee and contended that 
the services performed by the appellee were performed as 
architect and superintendent, for which a salary was paid, 
denied the actual performance of the services and re- 


* While the charge is laid in the pleadings that appellee was a full time 
salaried employee no competent evidence was received at the trial to 
support this theory. 
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asserted the claim of the statute of limitations. Appellant 
further set up in the pretrial order that the appellee caused 
appellant to sustain ‘‘losses” which were asserted by wajy 
of denying the charge of the appellee that he faithfully per¬ 
formed the services for which he was employed. At the 
trial the president of appellant university asserted this 
matter was set up as a defense wiping out appellee’s claiih 
(R. 1030,1051). 

I 

Stipulation Controlling the Evidence 

i 

j 

i 

It was stipulated in the pretrial order, for purposes oif 
controlling the evidence that, subject only to objections oif 
relevancy and materiality, the following documents could 
be produced and received in evidence without formal proof!: 

1. “Any document produced * * * purporting to bedr 
the signature of the plaintiff or of any officers or trustees 
of the university.” 

2. “Any contracts of employment of the plaintiff (ap¬ 
pellee) by the defendant (appellant) in its behalf.” 

3. “Records of the Department of Interior of the United 
States kept in the usual course of business” (R. 34, 35). 

Thus, documentarv evidence from officers or trustees df 
appellant and the records of the Department of Interiolr 
of the United States were to be received in evidence in this 
case if shown to be relevant or material with all other ques¬ 
tions concerning admissibility eliminated. 

i 

i 

i 

The Evidence 

! 

Under the issues framed appellee introduced in evidence 
for a period identical with the extension employment o!f 
appellee with appellant (1929-1933) a series of specific writ¬ 
ten contracts controlling the services to be performed bV 
appellee to the United States and to appellant as architect. 

PI. Ex. 7 is a contract covering the period from July |, 
1929, to June 30, 1930. The contract in specific terms dq- 


I 
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scribes and limits the work appellee was to perform as 
architect at Howard University. Under the terms of the 
contract appellee was to render services “as architect in 
charge, and furnish the necessary tools and instruments in 
connection with the preparation of plans and specifications 
and the superintending of all work in connection with the 
construction of the proposed chemistry building” (R. 69, 
70). The contract specifically provides for extra compensa¬ 
tion in the event work was performed other than that spe- 

cificallv outlined in the “Statement of Work” clause. 

• 

PL Ex. S is a contract covering the period from July 1, 
19.30, to June 30, 1931. The contract in specific terms de¬ 
scribes and limits the work appellee was to perform as archi¬ 
tect at Howard University. Under the terms of the contract 
appellee was to render services “as architect in charge, and 
furnish the necessary tools and instruments in connection 
with the preparation of plans and specifications and the 
superintending of all work in connection with the construc¬ 
tion of the proposed chemistry building and furnish super¬ 
vision of work in connection with the new dormitory build¬ 
ing and the new educational class room building.” The 
contract like PL Ex. 7 specifically provides for extra com¬ 
pensation for extra work not covered in the “Statement of 
Work” clause (R. 71, 72). Compensation under PL Exs. 
7 and S was $5000 per annum, payable monthly. 

PL Ex. 9 is a contract covering the period from July 1, 
1931, to June 30, 1932. The contract in specific terms de- 
cribes the work appellee was to perform as architect at 
Howard University. Under the terms of the contract appel¬ 
lee was to render services “as architect in charge, and fur¬ 
nish the necessary tools and instruments in connection with 
the preparation of plans and specifications and the super¬ 
intending of all work in connection with the construction of 
the proposed library building at Howard University.” This 
contract likewise provided for extra compensation for work 
not covered in the “Statement of Work” clause. Appellee 
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under this contract was paid $6000 per annum payable jin 
equal monthly installments (R. 73, 74). 

Appellee also proved below that in the year 1929 in addi¬ 
tion to the foregoing contracts for architectural services fior 
the period 1929-1932 the appellee took over the operation of 
the maintenance department of appellant. For the period 
July 1, 1929, to June 30, 1930, appellee received $1000 for 
maintenance (R. 74-78); for the period July 1,1930, to June 
30, 1931, appellee received $1000 for maintenance and fpr 
the period July 1, 1931, to June 30, 1932, appellee received 
$1500 for maintenance. (R. 78) 

On the production of official records of appellant clearly 
showing the $1000 in 1929-1930, the $1000 in 1930-1931 and 
$1500 for 1931-1932 was for maintenance and maintenance 


alone (R. 88-93, 988, 989) appellant through its counsel be¬ 
low conceded that this additional compensation of $1000, 
$1000 and $1500 which appellee received “was specifically 
for maintenance and not for extension work” (R. 988, 989, 
1044, 1047, 1604-1607; italics ours). 

PI. Ex. 19 is a contract covering the period from July jl, 
1931, to September 30, 1932. The contract in specific teriris 
describes the work appellee was to perform as architect jit 
Howard University. Under the terms of the contract 
appellee was to render services as “architect in charge arid 
furnish all labor and material, and perform all work re¬ 
quired as supervisor in charge of Howard University pref¬ 
ects and furnish all necessary tools and instruments in con¬ 
nection with plans and specifications and the superintending 
of all work in connection with the construction of the pro¬ 
posed library project now in progress for which Congress 
had made appropriation.” Compensation was computed 
at the rate of $6000 per annum payable in equal monthly 
installments or $1500. (R. 111-113.) 

PI. Ex. 20 is a contract covering the period from January 
1, 1933, to June 30, 1933. The contract in specific terms 
describes the work appellee was to perform as architect 
at Howard University. Under the terms of the contract 


i 

i 


i 

i 

i 
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appellee was to render services as “architect in charge, and 
furnish all labor and material and perform all work required 
as supervising architect, furnish all tools and instruments 
in connection with the construction of the proposed library 
building and/or any other building project at Howard Uni¬ 
versity now in progress for which the Congress had made 
appropriation.” Compensation is payable at the rate of 
$6000 per annum in equal monthly installments. (R. 113- 
114.) 

PL Ex. 136 is a contract dated September 28,1933, cover¬ 
ing architectural work to be performed after June 30 of 
that year. The contract is between appellee and appellant 
and the United States and provides for the payment out 
of funds appropriated by Congress for the National Indus¬ 
trial Recovery Act of an architectural fee to appellee on the 
chemistry building at Howard University. The contract is 
specific in its terms and pertains only to architectural work 
on the chemistry building and in Section 2 provides for addi¬ 
tional compensation for architectural work not outlined in 
the contract. Compensation was provided for in a lump 
sum of $9,750, out of which appellant was to perform all 
architectural services outlined in the contract (R. 308-312). 

PI. Ex. 137 is a contract dated August 21, 1933, covering 
architectural work to be performed after June 30 of that 
year. The contract is between appellee and appellant and 
the United States and provides for the payment out of 
funds appropriated by Congress for the National Industrial 
Recovery Act of an architectural fee to appellee on the 
power plant at Howard University. The contract provides 
for compensation in a lump sum of 5.3 per cent of the actual 
cost of construction and equipment. This contract likewise 
provides for extra compensation for services not outlined 
in the contract (R. 313-315). 

PL Ex. 138 is a contract dated in 1933, covering architec¬ 
tural work to be performed after June 30 of that year. The 
contract is between appellee and appellant and the United 
States and provides for the payment out of funds appropri- 
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ated by Congress for the National Industrial Recovery Afet 
of an architectural fee to appellee on the library building at 
Howard University. The contract provides for compensa¬ 
tion in a lump sum of $39,980. This contract also provides 
for extra compensation for services not outlined in the cop- 
tract (R. 315-316). ; 

PI. Ex. 139 is a contract dated November 1, 1933, cover¬ 
ing architectural work to be performed after June 30 of that 
year. The contract is between appellee and appellant aiid 
the United States and provides for the payment out of funcjls 
appropriated by Congress for the National Industrial Re¬ 
covery Act of an architectural fee to appellee on the educa¬ 
tional classroom building at Howard University. The con¬ 
tract provides for compensation in a lump sun of $11,500. 
This contract contains the usual provision for extra conji- 
pensation for work not outlined in the contract (R. 316, 317). 

During the presentation in evidence of the architectural 
contracts of appellee executed in 1933, appellant, through 
its counsel below, conceded that any work performed by ap¬ 
pellee after June, 1933, was not done while appellee was 
on a salary, as appellee at the time was “an independent 
architect.” (R. 311.) This concession is very revealing ajs 
the evidence would much more tend to support the theory 
that appellee was university architect after June 30, 193$, 
than prior to that time. The reason being that prior to June 
30, 1933, appellee’s architectural contracts were not witjh 
Howard University but were contracts between appellee and 
the United States. Whereas, after June 30, 1933, while thje 
United States was still a party to the architectural contracts 
of appellee, appellant by the language of the contracts was 
also a party. 

Appellee received no compensation from the United States 
and Howard University for the years 1929,1930, 1931, 193j2 
and 1933 except that provided for in specific written conj- 
traets hereinbefore described, and the compensation specifi¬ 
cally paid to appellee for maintenance. The evidence is un¬ 
disputed, that the compensation paid to appellee was paid 
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under these contracts. For the purposes of this case the 
money paid for maintenance can be entirely disregarded 
as appellant below conceded and consented to the granting 
of an instruction to the jury to this effect (R. 1604-1607). 

The contracts in question covering architectural services 
were all in writing and were between the United States 
and appellee. It is submitted that the attempts of the ap¬ 
pellant below to contradict, vary and alter the terms of these 
specific written contracts was improper and the oral testi¬ 
mony along this line, received over the strenuous objections 
of counsel for appellee cannot be used as the basis for an 
issue. Excluding the incompetent oral testimony of Presi¬ 
dent Johnson of Howard University, which has no proper 
place in this record and much of which was stricken from 
the record, because where received it was inadmissible as 
an attempt to vary the terms of written contracts in viola¬ 
tion of the parol evidence rule, no evidence remains to sup¬ 
port any issue that appellee was a full time salaried em¬ 
ployee of appellant. 

There is not a scintilla of competent evidence in this case 
to sustain appellant’s theory that the three and one-half 
years work of appellee concerning the acquisition, control, 
development, maintenance and utilization of one million 
dollars worth of improved real property was covered into 
the work required of appellee under his specific written con¬ 
tracts with the United States concerning architectural work 
on Howard University building projects. As compensation 
for maintenance was excluded from the case by concession 
there is but one real issue in this case and that is whether 
or not appellee was appointed as agent of appellanVs Trus¬ 
tee Committee on Extension. 

Appointment of Appellee as Agent of Appellant 

The oral testimony of appellee is that he was requested 
bv President Johnson of Howard Universitv to become the 
agent in charge of physical extension activities. This re- 
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quest of the president is easily explainable. Appellee l^ad 
a broad experience in such matters. Appellee’s extensive 
maintenance reports and his preparation in detail of the 
physical twenty-year development plan lor the expansion 
of Howard University resulted in donations to Ilowajrd 
University of almost $1,000,000 for extension work. The 
success of appellee’s work clearly is responsible for the 
request of President Johnson that he take over the man¬ 
agement of this vast program. Thus, early in 1929 (R. J])8, 
99) President Johnson came to appellee’s office repeatedly 
and asked appellee to take over the problem of securing t)ie 
property needed in the extension program by heading up the 
group and coordinating the people who actually were pjut 
on the work and to deal with the public agencies involved. 
The president specifically asked appellee what additional 
compensation he would accept for undertaking such activi¬ 
ties. The president told appellee that he would receive $7500 
per annum in addition to any other compensation for serv¬ 
ices then being rendered at Howard University. Appellpe 
was invited to attend the first meeting of the Howard Uni¬ 
versity’s Trustee Committee on Extension. (R. 99.) Appel¬ 
lee attended the first meeting of the Trustee Committee bn 
Extension shortly before July 1,1929. Present at the meet¬ 
ing were Mordecai W T . Johnson, President of the University 
and chairman of the committee, Dr. John R. Hawkins, la 
trustee who acted as secretary of the committee and two 
other trustees, Messrs. Christopher R. Pope and Victor 
Dcybar. Clear authority on the part of the Trustee Com¬ 
mittee on Extension to take all steps necessary to acquire 
the parcels of land needed in the land extension prograiin 
was proved through the official minutes of the Board cjf 
Trustees of Howard University of June 4, 1929. (PI. Ex. 
18, R. 108, 109). The Board of Trustees on June 4, 1929, 
took the following action: 


“In connection with the Land Extension Program 
outlined in the Minutes of the Special Meeting of thje 
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Board of Trustees held April 24, 1929, it was upon 
motion voted: 

“That, the President of the University be authorized 
to express to the Julius Rosenwald Fund and the Gen¬ 
eral Education Board the hearty thanks of the Board 
of Trustees for their appropriation of monies for the 
purchase of additional land for Howard University. 

“Also, that the President of the University be author¬ 
ized to submit to the General Education Board and the 
Julius Rosenwald Fund plans No. 1 and No. 2 for con¬ 
sideration and decision. 

“Upon motion, it was voted that a Committee of three 
be appointed, said committer to have power to take all 
steps necessary to acquire such parcels of property as 
may he decided upon. Messrs. Deybar, Pope and Hawk¬ 
ins were appointed as members of the Committee along 
with the President of the University. (Italics ours.) 

Appellee testified that at the first meeting of the Trustee 
Committee on Extension which had been given full power 
to take all steps necessary in connection with the land exten¬ 
sion program, he was employed as agent for the committee 
on extension and was so informed by the committee itself 
at the meeting. (R. 102, 103.) Two trustees, and except 
for President Johnson, the only surviving members of that 
committee, clearly corroborated appellee’s testimony. They 
both testified appellee had been employed as agent to repre¬ 
sent appellant (R. 1105, 1106, 1107-1110). Dr. Hawkins 
had so certified in writing, as the secretary of that commit¬ 
tee, during his lifetime (R. 321, 322, 1102). The minutes 
of the Trustee Committee on Extension of January 4, 1933, 
show appellee to be appellants’s agent on extension (R. 324). 

Plaintiff’s duty as agent for the Trustee Committee on 
Extension was to handle the job in the utmost secrecy. 
Appellee was requested to explain in full how he planned 
to operate the acquisition so that the committee which had 
full power might ratify the plan. The committee informed 
appellee that the business office of the university was not to 
be involved in the acquisitions. (R. 107.) The plan of 
acquisition submitted by appellee was adopted at the first 
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meeting. The committee instructed appellee to keep all j;he 
records of the acquisition and to conduct the management 
of the property with frequent contacts with the persons ajnd 
firms put in the field to acquire the various properties. 
Appellee kept the records of the committee, approved l[he 
offers when brought in by his subagents and procured frpm 
the president of the university and the secretary of the ex¬ 
tension committee checks drawn on the university extension 
fund. Appellee would take these checks and trade them for 
cashier's cheeks in the Second National Bank so that ^he 
identity of the purchaser would not be disclosed. Appeljee 
was further instructed and did receive the titles to tfie 
various properties acquired in the name of the Munsev Tri^st 
Company. Appellee received the rents from the property 
acquired which were placed in a trust account in the Munsjey 
Trust Company (R. 107, 108). The plan of operation out¬ 
lined by appellee was adopted by the Trustee Committee 
on Extension and appellee was ordered to start operating 
with three real estate firms (R. 109). 

After his appointment and employment by the Trustee 
Committee on Extension as appellant’s agent, appellee set 
up a system in his own office to keep the records concerning 
these activities (R. 115). These records were so kept th^t 
even the people in appellee’s own office did not know whgt 
they concerned (R. 115). A system of keeping the records 
similar to daily bank tabulations was kept by appelleb. 
Financial representatives of the donors and auditors se¬ 
lected by appellant university to audit these books every s}x 
months, went over the records and tabulations with appellee. 
Because of frequent audit intervals the records of the ex¬ 
tension committee kept by appellee were made out on a dajv 
to day basis. Daily tabulations were set up and formed tlie 
basis of the audits (R. 115). 

After appellee established a satisfactory record proce- 
duee, he personally contacted and employed as a subagent 
the real estate firm of Chas. S. Muir & Co. which appellee as¬ 
signed to square 2058. Appellee explained to this firm the efi- 
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tire situation, that several other firms were going to work on 
the project but that he did not want any firm to get out of 
its special area. This was to prevent competitive offers 
(R. 115, 11G). 

Appellee next contacted and talked with Frank Ochsen- 
reiter, representing the real estate department of the Mun- 
scy Trust Company. Appellee repeated the instructions 
given to the Muir firm to the Munsey Trust Company and 
assigned the company to square 2060. By agreement with 
Christopher R. Pope, a trustee of Howard University, a 
member of the Committee on Extension and president of 
the Munsey Trust Company, appellee assigned the acquisi¬ 
tion to Mr. Oehsenreiter personally so the matter would not 
spread over the trust department of the trust company. 

Appellee next called in Mr. Edwin Knouse, repeated the 

same instructions given the other real estate firms to him 

and assigned him to square 3057. In order to keep the 

activities secret and to deal with the property owners in the 

area, appellee and the agents above described, carried on 

their work and activities “primarily after 4 o’clock P.M.” 

Tliev worked constantlv until twelve and one o’clock each 
• • 

night of every day. Preliminary letters (title searches) 
were obtained from the local title companies by the three 
real estate firms. These title reports were studied by ap¬ 
pellee and the three firms. Thus appellee gathered all infor¬ 
mation for the extension committee (R. 118). 

The Trustee Committee on Extension turned over to 
appellee checks which were deposited with the Second 
National Bank and cashier’s checks obtained, both in the 
matter of deposits to bind the bargain and settlements to 
close the transactions. In each of these cases, the chairman 
of the extension committee and the secretary of the com¬ 
mittee issued to appellee a certificate or warrant as agent 
for that committee for money in certain amounts. These 
certificates or warrants were delivered to the Secretarv- 
Treasurer of Howard University by appellee, in exchange 
for cashier’s checks. PI. Ex. 21, 22 and 22A comprise a 
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series of 107 such warrants totalling $805,000 (R. 119-12^). 
These warrants except for the amounts, which varied, wcjre 
in words and figures as follows: 

i 

j 

“To the Secretary-Treasurer 
Howard University 

Please draw against THE HOWARD UNIVER¬ 
SITY EXTENSION FUND a check in the sum of $1000 
One Thousand Dollars in favor of THE SECOND 
NATIONAL BANK and deliver the same to Mr. Albert 
I. Cassell, Agent of the Trustee Committee of the HoW- 
ard University Extension Fund. 

The Trustee Committee on the 
HOWARD UNIVERSITY EXTENSION FUNDj 
(sgd) Mordecai W. Johnson, Chairmanj 
(sgd) John R. Hawkins, Secretary.” 

In purchases which were handled by agents other than 
appellee, cashier’s checks were obtained from the Second 
National Bank and delivered to the various agents for set¬ 
tlement purposes by appellee. In cases where appellee 
handled the purchases in their entirety, such as purchase 
of public lands from the District of Columbia and United 
States, and people connected with appellant university, such 
as Dean George Wm. Cook, appellee personally carried the 
transactions through in their entirety. (R. 122, 124). 

Appellee even went to the extent of obtaining an act of 
Congress for the transfer at one-half of its market value 
of public lands for Howard University for use in the exteh- 
sion program (R. 123-130). Appellee obtained other gov¬ 
ernment property by purchase, obtained private property 
in the area from persons connected with the university by 
purchase and obtained one very large piece of public prop¬ 
erty without cost to the university (R. 130-133). 

The rentals received from the property acquired were 
turned over by the sub agents to appellee who deposited such 
rentals in Trust No. 203 as agent of the Trustee Committee 
on Extension (R. 134, 135). Repairs were authorized by 
appellee and were paid for from the rentals from the prop- 
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erties (R. 136). In the matter of repairs and property 
management appellee had full authority and handled all of 
these matters alone without consultation (R. 137). The 
great mass of detail reflected in the rentals and manage¬ 
ment of the properties acquired is shown by monthly man¬ 
agements reports of appellee’s sub agents and appellee’s 
reports (PI. Exs. 23,24, 25,31,131,132,133; R. 296-393). 

The manner in which appellee performed his work as 
agent and manager of this vast project is shown by a letter 
received from the president of appellant corporation on 
February 8,1930, as follows (R. 140, 141): 

HOWARD UNIVERSITY 

Washington, D. C. 

My dear Mr. Cassell: 

It gives me pleasure to enclose herewith copy of a 
letter which has been received from Mr. W. W. Brierly, 
Secretary of the General Education Board. You will 
remember that I spoke to you about this statement over 
the telephone. 

With cordial regards, I am 

Sincerely yours, 

(sgd) Mordecai W. Johnson 

President 

Mr. Albert I. Cassell 
Architect 

Howard University 

The copy enclosed reads as follows: It is a copy of 
a letter from the General Education Board, founded by 
John D. Rockefeller in 1902 and its address is 61 Broad¬ 
way, New York. The letterhead bears the names, at the 
top, of Trevor Arnett, president and W. W. Brierly 
secretary. It is dated February 3, 1930 and reads as 
follows: 

“My dear Dr. Johnson: 

We have had opportunity to examine the statement 
forwarded with vour letter of Januarv 24, relative to 
Howard University’s Extension Fund. It is an excel¬ 
lent statement and sets forth clearly the important 
items involved in acquiring the new property. The per- 
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son who is responsible for the preparation of this state¬ 
ment is to be congratulated. Seldom have we seen a 
statement to equal this one in clearness and the c^re 
with which it has been made up. 

Veiy truly yours, ; 

(sgd.) W. W. Brierlv j 

Dr. Mordecai W. Johnson 
Howard University 
Washington, D. C. 

j 

Under a clear appointment as agent of appellant to per¬ 
form executive duties in the field of real property acquisi¬ 
tion and management, duties certainly not included in Ap¬ 
pellee’s written contracts with the United States covering 
architectural work, appellee worked on extension from Jqne 
1929 to and including the entire year of 1933. Even appel¬ 
lant’s trustees Pope and Devbar conceded this. (R. 1105- 
1110 ). 

Appellee’s evidence even proved that he was still working 
on extension matters, and performed extension work 
throughout the year 1934 and 1935 (R. 185, 198, 202, 2(j)3, 
303, 304, 348, 4G0, 475, S12-S1S). As appellee’s evidence tljat 
he worked on extension matters, throughout the year 19>,33 
and beyond June 4 of that year, was undisputed and uncon¬ 
tradicted, it is clear that the statute of limitations is not 
involved in the case. Thus the last official information ap¬ 
pellee received from appellant’s Board of Trustees, was; a 
formal letter from the chairman, dated March 30, 1933, Ad¬ 
vising appellee (over three months after the Board’s meeting 
of December 5,1932 on which appellant relied) that “as far 
as the Extension Committee is concerned” his “duties iie- 
main what they are * *” (R. 34). j 

Nor was there a scintilla of evidence in the case to sup¬ 
port the issue raised by the pleadings concerning “losses” 
to appellant occasioned by the plans of appellee. 

Appellant’s president below explained that the lowest bid 
received on the first women’s dormitory building was $19(i,- 
000 and that as none of the three women’s dormitories coil- 
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structed was built at the cost of $190,000 the university 
suffered a loss (R. 1054). 

Under severe cross examination appellant’s president 
admitted that if one unit of the five dormitories came within 
an expenditure of $190,000 then the architect would not 
have exceeded the appropriation and of course the univer¬ 
sity would have suffered no “loss” (R. 1069). 

Appellee then proved that the first unit of the women’s 
dormitories was constructed for a sum less than $190,000 
(R. 1091,1538). Moreover appellee proved by certifications 
from the Secretary-Treasurer of Howard University that 
instead of exceeding the appropriation on any of the three 
women’s dormitories constructed, as late of June 19, 1932 
and July 27, 1932, there were unexpended balances in the 
appropriations for these buildings. (PI. Ex. 259, 260; R. 
1539,1540.) 

Moreover investigations by the Department of the Inte¬ 
rior (PL Ex. 251, R. 1553-1558) and the General Accounting 
Office revealed such charges false. All of appellee’s vouch¬ 
ers were approved finally. A seventeen year audit by the 
General Accounting Office, of all of appellee’s contracts on 
Howard University building projects revealed a startling 
fact. Instead of appellee exceeding appropriations he saved 
the appellant $57,524.90 on architect’s fees alone. (PI. Ex. 
252, R. 1503-1509.) 

As President Johnson, who was the only witness to testify 
on behalf of appellant concerning the situation with respect 
to the women’s dormitories, finally admitted that he could 
not tell anything about the “losses” on these buildings as 
he did not know even the amounts of the construction con¬ 
tracts involved (R. 1092), the evidence of appellee proving 
unexpended balances and no losses, stands undisputed and 
uncontradicted. Thus, no issue is involved on this question. 
Appellee’s evidence was accepted as controlling by appel¬ 
lant as no prayers for instructions were requested concern¬ 
ing the so-called “losses” to ay>pellant. 


SUMMARY OF ARGUMENT 


I Appellant’s appeal is defective and should be dismissed. 

II A review of the entire record discloses no prejudice 
has resulted to appellant and substantial justice has been 
done. 

III There are but two issues in the case, whether appellee 
was appointed by appellant as its agent on extension activi¬ 
ties and if so appointed, what is the amount of his compjen- 
sation. 


IV The charge of the court as contained in the instruc¬ 


tions of law granted and its final charge correctly state 
law concerning the simple issues involved. 


the 


ARGUMENT 

I 

Appellant’s Appeal Is Defective and Should be Dismissed 

i 

The final judgment on the verdict was entered on March 
19,1940 (R. 35). On March 22,1940 appellant filed a motion 
for a new trial, abandoning its motion for a directed verdict 
in that it did not request that the judgment be set aside ^nd 
judgment be entered in favor of appellant (R. 36, 37). On 
April 24, 1940 an order was entered denying appellant’s 
motion for a new trial (R. 38). On April 24,1940 appellant 
filed its notice of appeal (R. 39). On June 19,1940 appellant 
designated the parts of the record it desired to include in its 
record on appeal (R. 1654, 1655). Appellee counter desig¬ 
nated on June 26,1940 certain additional parts of the record 
(R. 1656). On July 22, 1940 appellant designated further 
parts of the record to be included in the record on appeal 
(R. 1656). | 

As appellant never designated for inclusion in its record 
on appeal “the complete record and all the proceedings and 
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evidence in the action” its appeal is controlled by Rule 
75(b) and Rule 75(d) of the Rules of Civil Procedure. Rule 
75(b) requires the filing by the appellant of two copies of 
the reporter’s transcript of the testimony. That was never 
done. Rule 75(d) provides that “if the appellant does not 
designate for inclusion the complete record and all the pro¬ 
ceedings and evidence in the action he shall serve with his 
designation a concise statement of the points on which he 
intends to rely on appeal.” The first statement of points 
appearing in the record in this case is contained in appel¬ 
lant’s brief. It is true that on July 20, 1941, appellant filed 
in court below “assignments of error.” It is submitted 
that these assignments, even if construed to constitute a 
statement of points on appeal, were filed more than a month 
after due. Rule 75(b) and 75(d) are mandatory. They 
have not been followed and appellant’s appeal should be 
dismissed. 


II 

A Review of the Entire Record Discloses No Prejudice Has 
Resulted to Appellant and Substantial Justice 
Has Been Done 

Approximately five weeks were consumed in the trial of 
the case below. While the trial was extended, and necessa¬ 
rily so because under the quantum meruit theory all work 
performed must be detailed to be evaluated by the jury, the 
questions for decision are simple. This is clearly demon¬ 
strated in the statement of the case (pp. 1-18 supra). 

Appellant’s brief, pages 13-70, contains excerpts from 
the testimony and colloquies between court and counsel. It 
is difficult to follow the trend of appellant’s argument in this 
section of its brief as the excerpts fail to show the complete 
situation. 

An examination of the entire record in the case fails to 
show that any of the substantial rights of the parties were 
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adversely affected by the rulings and evidence complained 
of. In any event, appellant’s cross examination brought 
much of this evidence in the case and it cannot now com¬ 
plain because the “truth hurts.” 

The action of the trial court, criticized on page 13 of ! ap¬ 
pellant’s brief, was clearly justified, when appellee’s coun¬ 
sel insisted that appellee be permitted to answer the ques¬ 
tions put to him and not be interrupted before his answers 
were completed. Certainly nothing prejudicial is shown by 
the argument of appellant on pages 14, 15 and 16 of j its 
brief. 

Appellant complains of the answer given in response to 
the following question: 

Q. “What did happen with respect to quarters at the 
University?” i 

The situation concerning the architect’s quarters i at 
Howard University was so involved with a history dating 
back as far as 1925 that an intelligible answer to the ques¬ 
tion required the details supplied by appellee. I 

Appellant also questions the admissibility of a letter from 
Mr. Crawford, a trustee and Vice-chairman of the Board; of 
Trustees of Howard University and Chairman of its Build¬ 
ings and Grounds Committee, the very officer to whom the 
Board of Trustees referred Mr. Cassell’s claims and his 
reports on extension activities for decision. The whole lilne 
of questioning concerning this letter resulted from appel¬ 
lant’s counsel, on cross examination, asking why in a letter 
addressed to the Chairman of the Board, appellee made po 
mention of the promise of the president to secure for aip- 
pellee an additional $7500 per annum for extension wotfk. 
It is submitted, under the question asked appellee’s answjer 
was responsive and proper. Moreover, the letter of Feb¬ 
ruary 4, 1940 of Vice-chairman Crawford was certainly 
relevant and material to issues, and as all other questions 
concerning its admissibility had been waived by appellant 
by stipulation in the pretrial order, (R. 34, 35) it was ad- 
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missible as a letter signed by an officer or trustee of appel¬ 
lant university. 

Appellant also complains that the court made certain 
prejudicial remarks. The remarks were not prejudicial. In 
any event the court withdrew these remarks and gave in¬ 
structions to the jury to disregard them, (Appellant’s brief, 
pp. 34, 35.) No request tens made at any time by appellant for 
the withdrawal of a juror and a mistrial. The instructions 
given were accepted by appellant. Such a situation pre¬ 
sents no basis for an assignment of error on appeal. 

Railroad Co. vs. Dashiell, 7 App. D. C. 507,518 
Railroad Co. vs. Patterson , 9 App. D. C. 423,437,438 
Washington £ 0. D. Ry. Co. vs. Smith, 53 App. D. C. 

184,190; 289 Fed. 582 

Paxson vs. Davis, 62 App. D. C. 146; 65 F. (2d) 492 
Knuckles vs. Weathersby , 63 App. D. C. 276, 277; 72 F. 

(2d) 69. 

Concerning the argument on pages 45, 46 and 47 of ap¬ 
pellant’s brief, we know of no principle of law which re¬ 
quires a trial court when dealing with the witness whose 
entire testimony is so replete with contradictory misstate¬ 
ments and obvious falsehoods, to interrupt the trial, search 
through the record and read for the benefit of the witness 
his former testimony. In any event the witness was given 
full opportunity to make any explanation he wanted. 

On pages 48, 49 and 50 appellant complains of a ruling of 
the court which is obviously correct. On direct examination 
appellant’s counsel asked President Johnson, a witness for 
appellant, about some understanding alleged to have been 
had between the Government of the United States and the 
Secretary-Treasurer of the appellant university when spe¬ 
cific written contracts, executed between appellee and the 
United States controlled the situation. In other w’ords, 
counsel for appellant asked President Johnson to testify to 
what a Dr. Scott said that somebody in the Government said 
to Dr. Scott. Such testimony is clearly the rankest kind of 
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hearsay and inadmissible particularly on direct examina¬ 
tion. 

| 

Tri-State Broadcasting Co. vs. Federal C. Com’n\ 68 
App. D. C. 292, 294, 295; 96 F. (2d) 564, 566, 567. j 

Again on pages 61, 62, 63 and 64 of its brief appellant 
complains of a ruling of the trial judge on the admissibility 
of certain testimony of the appellee. The evidence dom- 
plained of concerned negotiations by appellee with third 
persons, including members of Congress and property cjwn- 
ers, as agent for appellant corporation. Obviously, appel¬ 
lant misconceives the hearsay rule. The testimony was of 
work and negotiations performed and did not purport to 
bind anyone. 3 Even if the evidence is inadmissible which is 
denied, it is not seen how its receipt could prejudice | the 
appellant’s substantial rights. The trial court admitted 
the testimony only to show what services were perforjned 
and ruled that the evidence did not bind appellant in jany 
way. (Appellant’s brief p. 61; R. 126, 127.) 

Appellant complains on pages 66-6S of its brief of the re¬ 
ceipt in evidence of conversations had between appellee ;and 
the chief executive officers of appellant corporation. We 
submit it is elementary that conversations of that character 
occurring between appellee and the highest executive of¬ 
ficers of appellant university and the chairman of its board 
of trustees are admissible and were properly received. The 
argument on page 69 pertaining to the so-called Goff situa¬ 
tion is not even intelligible. The particular question! de¬ 
scribed on pages 69 and 70 of appellant’s brief occurred on 
cross examination of President Johnson and was justified 
because of the wide scope the case had taken under question¬ 
ing of appellee by appellant’s counsel on cross examination. 

The argument on pages 116 to 11S of appellant’s bridf is 
unsound. A mere reading of the exhibits discussed will 

3 Jones on Evidence, Civil Cases, Third Edition, Sec. 255, pp. 384,; 385; 
Sec. 300, pp. 455, 456; Sec. 344, pp. 514, 515; Greenleaf on Evidence. 
Sec. 100. 


i 
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demonstrate that extension work was “ extra work” for 
which appellee had not been paid. 

A careful reading of the record in this case will clearly 
demonstrate that if any errors occur, those errors were in 
favor of appellant. Certainly, the technical errors and de¬ 
fects complained of by appellant in no way affects the sub¬ 
stantial rights of the parties. Under such a situation, we 
submit that R. S. 726; Title 28 U. S. C. A., Sec. 391 is con¬ 
trolling. That statute provides that on the hearing of any 
appeal in a court of the United States, “the court shall give 
judgment after an examination of the entire record before 
the court, without regard to technical errors, defects, or ex¬ 
ceptions which do not effect the substantial rights of the 
parties.” 77. S. vs. Soeony-Vacuum Oil Co., 310 U. S. 150. 

Ill 

The Case Involves Two Simple Issues 

While the pleadings in the case are long and it required 
five weeks to try it, the issues involved are simple. Appellee 
alleged that he was employed as agent by appellant to man¬ 
age its physical extension program, that he performed 
these services for over three and one-half years and appel¬ 
lant had failed to compensate him therefor. 

The Land Extension Program of Howard University, or 
the fulfillment of the so-called Twenty Year Extension Plan 
had its inception at a special meeting of the Board of Trus¬ 
tees of Howard University held June 4,1929 (R. 108) after 
the necessary funds had been appropriated largely through 
appellee’s efforts, by the Julius Rosenwald Fund and the 
General Education Board. At this meeting a committee 
of three members of the Board was appointed, with the 
President of the University as a fourth member, which com¬ 
mittee became known as the Land Extension Committee. 
This Committee was given power “to take all steps neces¬ 
sary to acquire such parcels of property as may he decided 
upon” (R. 108; italics ours). 
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Early in the year 1929 and upon numerous occasions 
thereafter (R. 98-110) Mordecai W. Johnson, Presidents 
Howard University, and the appellee had many conferences 
relating to the proposed Land Extension Program. Presi¬ 
dent Johnson informed the appellee (R. 99) that if he, the 
appellee, should undertake the work of securing the neces¬ 
sary land and head the many activities necessary thereto, lie 
should receive for such services, in addition to his regular 
compensation, payment at the rate of $7500 per year, Tjhe 
plaintiff was invited and attended the first meeting of the 
extension committee which was held shortly before July! 1, 
1929 (R. 99). 

At this meeting, all of the members of the committee In¬ 
cluding President Johnson being present, the appellee Was 
appointed agent for the Trustee Committee on Extension 
(R. 102). The secretary of that committee so certified as 
follows (R. 322): 

“To Whom It Mav Concern: 

This is to certify that at a regular meeting of t|he 
Extension Committee of the Trustee Board of Howard 
University Mr. Albert I. Cassell was duly appointed las 
Agent to represent the University in the matter |of 
negotiations for purchasing property for the University 
all propositions to be reported by him to the Extension 
Committee for such action as may be deemed best for 
the interest of the University. j 

John R. Hawkins, 

Secretary , Extension Committee, 
IIoward University. * ’ 4 

I 

The language is that appellee was appointed as “ Agent |to 

" 1 

* A copy of this certificate of appellee’s appointment was filed with the 
Munsey Trust Company as evidence of appellee’s appointment and ag^nt 
in charge of Trust No. 203, an account of the extension funds maintained 
in that trust company (R. 1102). Other records of the trust company 
received from appellant show appellee’s authority as agent (R. 1100-110}3). 
Indeed the general counsel for appellant recognized this authority and had 
appellee execute contracts to buy extension properties on behalf of appel¬ 
lant as its authorized agent. This situation prevailed beyond January; of 
1933 (R. 330). 


i 

I 


26 


represent the University”. At this meeting, the plan and 
method for the land acquisition previously worked out by 
the appellee were discussed (R. 101) and, in effect, adopted. 
Mr. J. Johnston Muir (R. 1097), Mr. Deybar (R. 1107), Mr. 
Pope (R. 1105), Mr. Bitterly, (R. 1103) and Mr. Byrne (R. 
1100) all testified to appellee’s appointment as agent on ex¬ 
tension. All agreed appellee was the agent in charge of 
extension for appellant. 

Throughout days of testimony covering about 400 pages 
of direct examination, commencing with approximately 
page 115 of the record, the appellee gave a complete and 
thorough narration of his work as Agent for Howard Uni¬ 
versity in its Land Extension Program, entailing over three 
and one-half years’ work. About one hundred and seven 
separate and distinct parcels of land, the great majority of 
which were improved and occupied as dwellings, were ac¬ 
quired for $805,000. Appellee personally negotiated and ac¬ 
quired 12 parcels of real estate of the value of $250,000. 
The utmost secrecy in the land acquisition was imperative 
lest it become known that Howard University was buying 
up land in the “extension” area. Such information if wide¬ 
spread would obviously greatly enhance prices so as to 
make them prohibitive and thus wreck the whole program. 
Many, if not most, of the individual owners were of the 
working class, so that it became necessary to visit them in 
the evening or night. Frequently, appellee and his asso¬ 
ciates worked far into the night. 

In order to cloak the negotiations and purchases with as 
much secrecy as possible, the area to be acquired was di¬ 
vided into three portions. At the appellee’s recommenda¬ 
tion three separate real estate agencies were appointed, one 
for each portion, to negotiate contracts with the owners in 
their respective areas. All of the sub agents worked under 
the direction and supervision of the appellee. All records 
were kept by appellee. 

The land, after acquisition, was manifestly not put to im¬ 
mediate use for Howard University purposes. The Exten- 
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sion Program was planned to run over many years. d?he 
various units, comprising many small dwellings had, in a 
great many cases, to be repaired and put in habitable shape. 
These units were rented and otherwise looked after, entail¬ 
ing complete property management in every sense of ihe 
word. Gross rentals to the amount of $195,000 were paid 
into Trust No. 203 under appellee’s management. Extensive 
repairs were made and paid from rentals. A net income! of 
$60,000 was produced by appellee’s management. 

All of these vast operations had, of course, to be accounted 
for. The donors of extension money (totalling about $900,- 
000, making the land acquisitions possible) namely, the 
Julius Rosenwald Fund and the General Education Boalrd, 
were furnished with reports from time to time showing! in 
complete and great detail the progress made from time! to 
time in the acquisition program and the expenditures. Th^se 
reports, eight in number, were known as Progress Reports 
and were prepared by and under the personal direction of 
the appellee as Agent of the Trustee Committee on Exten¬ 
sion and went to the Board of Trustees of appellant (R. 29|6). 

Needless to say, a vast amount of clerical and office detlail 
was entailed, including correspondence with officials of the 
university and the donors as well as others. Preliminary 
to the installation of the machinery for the land acquisition 
itself, the appellee, at his own cost and expense, and without 
any cost to the university whatsoever, prepared drawings, 
maps and sketches showing graphically in color, detail ahd 
plan the design and scheme of the proposed land acquisition 
and Twenty Year Extension Program. These graphs ahd 
charts were used by the university in the negotiations with 
the donors of the necessary funds, and were largely respon¬ 
sible for the grants to appellant totalling $900,000. 

Two counts of appellee’s declaration were based on the 
theory that appellee performed services for and on behalf'of 
appellant which it accepted over a period of more than thifee 
and one-lialf years, and appellee should be paid the fair a^id 
reasonable value of such services. In other words, appellee 
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invoked the doctrine of quantum meruit. In support of this 
theory and appellee’s own expert testimony on value, four 
expert witnesses testified. 

J. Johnston Muir, a lawyer, a native of Washington and 
a member for ten years of the firm of Clias. S. Muir & Co., 
which was engaged in general real estate business including 
buying, renting, selling and management, as well as the real 
estate mortgage business, testified he was experienced in 
school administration as he has been general counsel and 
business manager since 1929 of the Marjorie Webster School 
in this city, that he is a member of the Washington Real 
Estate Board and was employed by Mr. Cassell as agent to 
acquire properties for Howard University, acting under 
the management, control and instruction of appellee who 
was to represent Howard University. It is interesting to 
note this witness testified that Dr. Johnson informed him 
that his instructions were to come from Mr. Cassell. This 
witness testified concerning the details of acquisition and 
management, that the work was done largely and almost 
entirelv after 4:30 or 5:00 P. M. and that his firm worked on 
these property acquisitions with appellee from June 1929 to 
June 16, 1932, for which the firm received as compensation 
for its work on extension the sum of $11,331. The witness 
further testified that for the services performed by appellee 
to appellant, 4% of the $S05,000 expended on purchases and 
4% on the rental income was fair and reasonable compensa¬ 
tion. In other words, appellee’s sendees to appellant were 
worth approximately $40,000.00. (R. 1097-1100.) 

Joseph Bitterly testified that he had been connected with 
the real estate department of the Munsev Trust Company 
sine 19<4 as an accountant and handled transactions involv¬ 
ing the collection of rents, handling of repairs, making state¬ 
ments and remittances to owners. The witness further tes¬ 
tified in the year 1929 the Munsev Trust Company became 
interested in the Howard University Extension program, 
and a Mr. Ochsenreiter of the Trust Company undertook 
negotiations for property acquisitions in the program under 
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appellee. The witness testified that the trust company had 
been approached in this matter by appellee on behalf of Ap¬ 
pellant and that appellee was the agent of appellant ^ho 
dealt with the Munsev Trust Company from June, 1929 to 
1933. The witness identified numerous statements concern¬ 
ing the extension program all approved by appellee on be¬ 
half of appellant. The witness testified that the Munsey 
Trust Company received for its services on the extension 
program the sum of $10,726.29 on property acquisitions, 
$3,352.77 for rental collections and $4,978.71 for manage¬ 
ment. The witness testified that for the services appellee 
performed as agent of appellant, 5% on rentals of approxi¬ 
mately $192,000 and 3% on purchases of $805,000 would ibe 
fair compensation. In other words this witness testified 
the services performed for appellant by appellee were worith 
approximately $30,000. (R. 1103,1104.) ! 

Brockett Muir, a lawyer, formerly engaged in real estajte 
activities with the firm of Chas. S. Muir & Co., doing a gen¬ 
eral real estate business in the District, experienced in tjie 
management of properties of his own and of his wife’s faija- 
ilv with years of experience with Home Owners’ Loan Cor¬ 
poration, dealing with the closings of land transactions, re¬ 
conditioning of property, the preparation of regulations 
governing the servicing of loans and property management, 
testified that he was experienced in the matter of examina¬ 
tion of titles, real property work, settlements, loans, ex¬ 
changes, and that he actually purchased and settled numer¬ 
ous transactions including an addition to the Home Owners ’ 
Loan Corporation Building. This witness testified that for 
the services appellee performed for appellant on extensioh 
5% on the $192,000 collected in rents, 5% on the $250,000 
worth of property negotiated and acquired by appellee for 
appellant, plus a supervisory fee of 3% over the $805,000 
worth of property acquisitions was fair compensation. Ip 
other words, appellee’s services to appellant were wortA 
approximately $40,000. (R. 1111-1116.) 
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Frank B. Essex testified that he had been engaged for 25 
rears in the real estate and construction business in the 
District; that he had erected the Investment Building, the 
Hamilton Hotel, the Lee House, the Belvedere and Wake¬ 
field Apartments and other large buildings in this city, that 
he had qualified as a real estate expert in condemnation 
proceedings for both the United States and private property 
owners in the District and as an expert for the Department 
of Justice in the Federal court in Pittsburg concerning the 
valuation of the Mayflower Hotel. The witness testified 
that he had examined the final report of appellee detailing 
the work done at Howard University, (PL Ex. 133) and that 
in all of his experience in real estate transactions he had 
never received any report as complete or concise and which 
showed such a large detail as appellee’s report; it was very 
complete, in fact more complete than anything he had ever 
seen in his entire real estate experience. This witness tes¬ 
tified that fair compensation due appellee for the services 
he performed for appellant was 5% on the money expended 
or collected, that is on the $805,000 expended on purchases 
and the $192,000 collected in rents, and this compensation 
was due irrespective of the fact that there were sub agents 
employed who received commissions as well. In other 
words the appellee’s services to appellant were worth about 
$50,000. (K. HIS, 1119.) 

This evidence clearly corroborated appellee’s testimony 
on value. The testimony concerning value was not disputed 
nor contradicted hence it conclusively establishes that the 
verdict of $19,687.50 was justified. 

The appellant complains because its requested instruc¬ 
tions, with one exception were denied. The point is made 
that the trial judge submitted the case to the jury without 
adequate instructions. This argument, plausible as it may 
seem on first blush, is yet specious. The instructions given 
informed the jury of the necessary legal principles by which 
the case should be determined. The legal bases underlying 
this case are not at all complex but are, on the contrary, very 
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simple. The factual statement as above outlined demon¬ 
strates that beyond question. The full instructions gi\*en 
are discussed later in this brief. 

The issues of the statute of limitations and “losses”, Ipe- 
ing unsupported by evidence, are not involved. 

In any event appellant is clearly estopped to assert the 
statute of limitations. The case of Ilornblower vs. George 
Washington University , 31 App. D. C. 64, precludes appel¬ 
lant under the undisputed facts proven, from relying on the 
statute. A mere reading of the amazing history of the 
references, promises, hearings, arbitrations, agreements, 
and similar practices of appellant in leading appellee <m 
year after year on his extension claims will demonstrate 
this. (R, 347-456.) i 

Moreover appellant pleaded in bar and relied on at the 
trial, until overwhelmed by the truth, a stale and inconsistent 
defense, the “losses” to appellant on the women’s dorrrii- 
tories, which were accepted by appellant as completed in 
1931. (R. 1035) That is sufficient to estop appellant from rie- 
lying upon the statute. i 

i 

i 

Princeton, etc., Turnpike Co. vs. Gulick, 14 N. J. L. 545. 

The undisputed evidence is that appellee’s services is 
architect were covered and controlled by specific, writtejn 
contracts, executed between appellee and the United States. 
These written contracts could not be changed, altered, or 
varied in any way by appellant alone and by parol. 

| 

Jones on Evidence, Civil Cases, Third Edition, Sec. 434, 
pp. 656, 657, 658 and numerous cases cited in Notes 
1 and 2. 

i 

Any changes in these contracts to be binding would liavje 
to be made between appellee and the United States. In thajt 
connection appellant’s position was merely that of an agent!. 
The contracts in question, in every instance, were promulj- 

I 


i 
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gated as to their terms and finally executed by the Secretary 
of the Interior for the United States. 

For maintenance work (which carried with it the title of 
superintendent of buildings and grounds of Howard Univer¬ 
sity) appellee was paid $1,000 for 1929-1930; $1,000 for 
1930-1931 and $1500 for 1931-1932. As we have demonstrat¬ 
ed it was conceded that this work had no connection with ex¬ 
tension as the payments were made for maintenance alone. 

Thus, the evidence was undisputed that appellee was not 
a salaried employee of appellant. In fact when confronted 
with the official annual reports of appellant made to the 
Secretary of the Interior, President Johnson was forced to 
concede that appellee was not carried on the list of salaried 
employees therein described, as his compensation was paid 
from appropriations of the United States for the construc¬ 
tion of buildings. (R. 1453, 1454.) 

Under the evidence involved the principles of law con¬ 
tended for by appellant and outlined in the instructions it 
sought below, were clearly inapplicable. Moreover, it was 
clearly demonstrated that appellee was not a full time em¬ 
ployee of appellant as he carried on extensive architectural 
work, constructed numerous projects and buildings during 
the period of time when lie acted as architect for the United 
States in the construction of educational facilities at Howard 
University with public funds. (R. 475-487.) 

A mere reading of the evidence in this case and compar¬ 
ing it with the evidence in the cases cited and relied on bv 
appellant clearly demonstrates the irrelevancy of those 
cases. In the instant case, appellant was appointed as agent 
by a responsible committee, to which full and complete power 
(R. 1579) had been granted by the Board of Trustees of 
Howard University to undertake a prodigious task, the ac¬ 
quisition, control and management of hundreds of parcels of 
real estate and the expenditure and management of over one 
million dollars. Can such a vast responsibility and service 
be considered a part of the duties of a government architect 
constructing buildings on appellant’s lands with federal 
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funds under specific written contracts with the United 
States ? To ask the question is to answer it. 

Interestingly enough, all of the other agents employed\by 
appellee under instructions from the Trustee Committee jon 
Extension were paid by appellant and received many thou¬ 
sands of dollars for their services. Is it to be said unc^er 
these circumstances that appellee was not to be paid for tjhe 
years of valuable services rendered on extension to Howard 

University? We think not. 

•> 

Thus, the issues are clear. First, was appellee appointed 
as agent to represent the University on extension activity 
matters and, second, if he was appointed as agent whjat 
should be the amount of his compensation. The evidence 
conclusively establishes the appointment of appellee as ap¬ 
pellant’s agent on extension. Appellee and four real estate 
experts testified that the services performed by appellee fpr 
appellant on the extension program were worth considerably 
more than the amount of the verdict. In fact this evidence 
is undisputed and no evidence was submitted by appellant 
to show the value of the services performed. | 

The verdict was justified as the simple issues involved 
were fully supported by the evidence and should be upheld. 

IV 

i 

The Charge of the Court Was Correct 

As appellant conceded below that the uncontradicted tes¬ 
timony of appellee and his witnesses was that appellee 
worked on extension activities beyond June 4, the question 
of the statute of limitations was eliminated from the case 
(R. 1583). Recognizing this situation, appellant submitted 
no prayers on this question and requested no instruction^ 
be given the jury on this principle. Nor were instruction^ 
requested in “losses.” The charge of the court to the 
jury is made up of the instructions given to the jury at 
the request of counsel for the parties and the final in¬ 
struction given to the jury when they retired. 


i 


i 

i 

i 

i 



34 


The instructions given the jury in this case were as fol¬ 
lows : 


“The Court instructs the jury that the plaintiff is 
bound to establish by a preponderance of the evidence 
the allegations of his declaration, and if from the evi¬ 
dence of witnesses and documents, your minds are 
evenly balanced on whether or not the plaintiff has es¬ 
tablished his case as set forth in the declaration, then 
the verdict must be for the defendant. 

“The jury are instructed that they are the sole judges 
of the facts in this case and of the weight to be given 
the testimony of each witness, and if the jury finds from 
the character, demeanor or interest of a witness or his 
conduct on the witness stand, that a witness is not tell¬ 
ing the truth about anv material fact or facts about 
which he could not be mistaken the jury are at liberty 
to disregard all or anv of the tcstimonv of the witness 
or give it such weight as to the jury may seem proper. 

“The jury are instructed as a matter of law that 
where services are rendered by one person to another 
and those services are knowingly and voluntarily ac- 
cepted by that person, without more, the law presumes 
that such services were performed and received in the 
expectation that compensation would be paid therefor 
and the law will imply a promise to pay what the serv¬ 
ices arc reasonably worth.' 

“The jury are instructed as a matter of law that if 
they find from the evidence that the plaintiff, Mr. Cas¬ 
sell, in the course of the business of the University was 
appointed by the President and the Trustee Committee 
on Extension as agent pursuant to power delegated by 
the Board of Trustees and that the plaintiff has not 
been paid for the services performed by him under this 


* This aspect of the charge is manifestly correct. Lawson on Contracts, 
Third Edition, Sec. 43, p. 70, states the rule to be: “Where services are 
rendered by one for another they are presumed to be for hire and not 
gratuitous.” 6 R. C. L., Contracts, Sec. 6, p. 587, states the general rule: 
“Thus where one performs for another with the other’s knowledge, a 
useful service of a character that is usually charged for, and the latter 
expresses no dissent or avails himself of the service a promise to pay the 
reasonable value of the service is implied.” To same effect see: Cincin¬ 
nati Gas Co. vs. Western Siemens Co., 152 U. S. 200, 202; 12 Am. Jur., 
Sec. 5, p. 500, and cases cited in notes 10 and 14; 17 C. J. S.. Contracts, 
Sec. 4b, pp. 318, 319, and cases cited in notes 73 and 74. 
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appointment as agent for the University, and further 
find that the amount of compensation was not agreed 
upon, then your verdict should be for the plaintiff in 
such sum as will fairly and reasonably compensate him 
for the services which the jury finds from the evidence 
were thus performed by the plaintiff and accepted joy 
the defendant; unless you further find that it was agreed 
between the plaintiff and defendant that the plaintiff 
would perform the services without compensation. 0 

“The jury are instructed as a matter of law that t(ie 
sum of $1000 paid by the defendant to the plaintiff in 
the year 1929, the sum of $1000 paid by the defendant to 
the plaintiff in the year 1930, the sum of $1500 paid li>y 
the defendant in the year 1931 and the sum of $15Q0 
paid by the defendant to the plaintiff in the year 1932 
for maintenance and services performed by the plain¬ 
tiff concerning the buildings and grounds of the defend¬ 
ant, Howard University, were paid for such services 
alone, and, as conceded by the defendant through his 
counsel in open court have no connection and are not 
to be considered by the jury as in any way relative ^o 
the services the plaintiff performed on extension a|s 
agent for the defendant, Howard University. 

“Ladies and gentlemen, on Friday afternoon aftOr 
the court had let the jury go, the court discussed very 
fully with counsel the law which the court considered 
applicable to the facts in this case, and the court granted 
such legal instructions as the court thought were the 
law helpful to the jury and applicable to the case. Thj? 
court further requested counsel to read these instruc¬ 
tions to the jury in order to make it possible for the 
court not to inject itself into the case in any way. 

“In this case the court thinks that the instructions 
which counsel read to vou vesterdav and discussed^ 
adequately cover the law applicable to the facts in this 

case, which would be helpful to you in making vour dej 

— 

9 This phase of the charge is correct. The law in this jurisdiction hast 
been settled since Pumphrey vs. Bogan, 8 App. D. C. 449, 450, that “If 
the plaintiff rendered the services * * * at the request of the defend* 
ant * * * neither demand nor express promise of payment were neces-f 
sary to give the plaintiff his right of action.” And see: Siin Printing 
& Publishing Assn. vs. Moore, 183 U. S. 642; Henderson Bridge Co. vsj 
McGrath, 134 U. S. 260, and cases cited, supra, footnote^ The remainder 
of the charge is conceded to be correct by appellant and no error is 
assigned thereon. • i 
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cision. This is not the kind of case in which the court 
thinks it is necessary for the court to give its interpre¬ 
tation of the facts to the jury. This court takes the 
view that where it is possible the court should not ex¬ 
press an opinion to the jury as to its view of the facts. 
So, the only statement which the court desires to make 
to you this morning is this, that you are the sole and 
entire judges of the facts in the case. 

“You may now retire and consider your verdict.” 

v V 

It is submitted that these instructions fully and fairly 
cover the issues involved in the case, which were supported 
by competent evidence. On the conclusion of the court’s in¬ 
structions to the jury appellant assigned no error to the 
giving or the failure to give instructions to the jury in the 
case below. Opportunity was not requested by appellant 
for the purpose of stating distinctly the matters in the 
charge to the jury to which appellant objected and the 
grounds of its objections in order to afford the trial court 
an opportunity to consider appellant’s contentions. 

Under such circumstances Rule 51 of the Rules of Civil 
Procedure is controlling. It provides that “no party may 
assign as error the giving or the failure to give an instruc¬ 
tion unless he objects thereto before the jury retires to con¬ 
sider the verdict, stating distinctly the matter to which he 
objects and the grounds of his objection.” Rule 8 (Sec. 5) 
of the Supreme Court of the United States is to the same 
effect and provides that errors not assigned will be disre¬ 
garded. Appellant not having made specific objections to 
the charge of the trial court cannot now assign errors on the 
charge below in this Court. 

Cooper vs. Sillers , 30 App. D. C. 567, 573, 574 
Helve ring vs. Helmholz , 64 App. D. C. 114, 117; 75 F. 

(2d) 245; affirmed 296 U. S. 93. 

The instructions requested by appellant are improperly 
framed and incorrectly state the law applicable to the facts 
involved. 
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Appellant, after discussing the instructions requested ;by 
it below, cites the case of McAffee vs. United States, 70 App. 
D. C. 142; 105 F. (2d) 21. That case illustrates concisely 
the position of appellee that instructions concerning respec¬ 
tive theories shall only be given “if there is evidence to sup¬ 
port each theory”. In the instant case the evidence fails 
utterly to support appellant’s theories and hence the trial 
court properly denied the requested instructions. 

CONCLUSION | 

i 

Reviewing the record as a whole it is contended that ap¬ 
pellant has failed to demonstrate any errors requiring! a 
reversal of the judgment below. On the contrary the evi¬ 
dence overwhelmingly supports the verdict and judgment. 
It is manifestly just and should be upheld. 

Respectfully submitted, 

Chas. S. Baker 

Warren E. Magee ! 

Benjt. L. Tepper 

Daniel J. Andersen 

Attorneys for Appellee 
720 Munsey Building j 
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